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These appeals arise out of two suits (O S. No. 41 of
1968 and OS. No. 26 of 1970) filed by the Tel egu Church
Council (for short ‘TCC ), respondent herein, in respect of
properties of congregationalist churches in the districts of
Cuddapah and Anantpur in the State of Andhra Pradesh. O.S
No. 41 of 1968 was in respect of properties-and institutions
situated in Cuddapah district and O S. No. 26 of 1970 was in
respect of properties situated in Anantpur district. Both
the suits were decreed in favour of TCC by the Subordinate
Judge, Cuddapah by judgnent and decree dated May 7, 1979.
The apeals (A S. NO 623-24 of 1979) filed by the appellants
agai nst the said judgnment and decree of the | Subordinate
Judge were dismssed by the Andhra Pradesh High Court by
j udgrment dated June 16, 1992.

The London M ssionary Society (for short ‘LMS) was
founded by people belonging to different Pr ot 'est ant
Christian Denomnations in England in 1795 for spreading the
Christian faith in wvarious countries including India. LM
m ssionaries, in course of their activities, started
churches, hospitals, educational institutions in various
parts of India. In 1899 the London Mssionary Society
Corporation (for short ‘LMSC ) was registered as the Trustee
under the Conpani es Act of the United Kingdom for
adm ni stering the properties of LMs In 1908 the churches
founded by different M ssionary Societies, including LM5 in
South India, wunitedly formed a single body known as South
India United Church (for short ‘SIUC ). SIUC becane the apex
body of wvarious Church Councils. TCC was one of the Church
Councils sunder SIUC in respect of churches in the Telugu
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speaking area of the former Madras Presidency. The case of
the appellant is that on June 29, 1945, pursuant to the
efforts to bring about a |arger union of Churches involving
SIUC, the Church of India, Burma and Ceyl on and Met hodi st
Church of South India, a scheme of union was proposed and
the said proposal of union was discussed both at the |eve
of various Church Councils as well as at the level of SIUC
CGeneral Assenbly and that TCC, at a neeting, accepted the
recomendati on of its Executive Conmittee and resolved by
two-third majority to accept the schene of Church Union. The
case of the appellants is further that on Septenber 28,
1946, SIUC resolved to enter into Church Union on the basis
of the schene prepared by the Joint Conmmittee and on
February 12/13, 1947 the Executive Body of TCC at its
neeting held at Gooty resolved to form a Continuation
Conmittee to carry on TCC s wrk wuntil the formation of
Di ocesan Council _as per~ the schene of Union and to wi nd up
the affairs of ~TCC -and that  on June 26 to 28, 1947
resolutions were passed in TCC GCeneral Body neeting at
Cuddapah to~ joint the Union and to dissolve TCC fromthat
day and that TCC ceased to exist thereafter and Continuation
Conmittee constituted by resolution dated February 12/13,
1947 took over its activities until nerger. This fact of
merger of TCC into  the Church Union, as claimed by the
appel l ants, is, however, disputed by the respondent who
clains that the resolution was not passed by two-third
majority and that TCC into the Church Union, as clained by
the appellants, is, however, disputed by the respondent who
clains that the resolution was  not passed by two-third
majority and that TCC has continued to exist. On Septenber
27, 1947, the Church of South India was inaugurated by
special service held at St. Ceorge Cathedral, Madras and on
Sept enber 26, 1947 Church of South I'ndiatrust Association
(for short ‘“CSITA'), appellant herein, was incorporated
under the Indian Conpanies Act, 1913 as trustee for the
pur pose of holding and administering the properties, funds,
etc. of the Church of South India. On June 29, 1949, TCC was
registered as a Society under the Societies Registration
Act. On February 10, 1961, LMs transferred the properties in
the Cuddapah and Anantpur districts in favour of CSITA. The
case of the appellant is that LMS ceased to exist on June 1
1966 as having merged in the Congregation Council for Wrld
M ssi on

Subsequent to June 19, 1961, there arose disputes
between the respondent and LM as well as-the appellant in
relation to properties of the churches in the districts of
Cuddapah and Anantpur in Andhra Pradesh. A suit (O S.No. 2
of 1961), hereinafter referred to as ‘the first suit’, was
filed by the respondent against LMs and the Chartered Bank
Madras, in the Court of Subordinate Judge, Cuddapah which
suit, on transfer to the Court of Second Additional District
Judge, Cuddapah, was numbered as O S.No. 12 of 1964, wherein
a decree was sought that the defendants or either of them be
directed to render an account to the plaintiff (TCC) of the
funds deposited in various accounts with the defendant Bank
inthe joint name of TCC and LMs and standing to the credit
as up to date and for a decree in favour of TCC against the
def endants for recovery of such suns of noney as may be
found due on taking account and also for delivery of such
securities and deposits that should be bel onging to TCC and
held by the defendant Bank. The said suit was contested by
LMS on the ground that by resolution dated June 19, 1947 TCC
had di ssolved itself and had ceased to exist and, therefore,
the plaintiff (respondent herein) had no right to bring an
action. The said suit was decreed by the Second Additiona
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District Judge, Cuddapah by his judgnment dated Decenber 3,
1966. The Second Additional District Judge held that TCC, as
it existed prior to 1947, did not dissolve itself and did
not cease to exist and continued to function even thereafter
as before and up to date without losing its representative
character. The said judgnment of the Second Additiona
District Judge, Cuddapah was affirmed in appeal (A . S. No. 31
of 1967) by the Division Bench of the Andhra Pradesh Hi gh
Court by judgnment dated Novenber 9, 1970.

Another suit (O'S. No. 107 of 1971), hereinafter
referred to as ‘the second suit’, was filed by the appell ant
and the Rayal aseema Di socescan Council against the REV. K
John, representing TCC, respondent herein, and the Chartered
Bank, Madras, on the original side of the Madras H gh Court
for a declaration that the plaintiffs are entitled to noneys
and securities held by the defendant Bank in its LM5-TCC
joint account as in 1947 and for a direction to the
def endant Bank to pay to the plaintiffs the securities held
in the said joint account or to release Rs. 48,500/- and for
a direction to the |Ist defendant to pay to the plaintiffs
the sum of Rs. 13382.130. The said suit was decided by a
| earned judge of the H gh Court (Vardarajan J., as the
| earned Judge then was) by judgnent dated March 24, 1975.
The | earned Judge held that TCC had voluntarily ceased to
exi st and had nerged with Church of South India inaugurated
on Sept enber 29, /1947 and that the first defendant
associ ati on (respondent herein) which was regi stered only on
June 29, 1949 does 'not represent ~the old TCC which was
nmerged in the Church on South India. The |earned Judge was,
however, of the view that the judgnment of the Andhra Pradesh
H gh Court dated Novenmber 9, 1970 in A S. 31 of 1967
operates as res judicate and he, therefore, disnissed the
suit on ground that it was barred by res judicate. On appea
the Division Bench of the Madras High Court in its judgnent
dated Septenmber 2, 1976, in OS A 20 of 1976, while
confirmng the viewof the Jlearned trial Judge on the
guestion of nerger of TCCin Church of South India, set
aside the finding that the suit was barred by re judicate
and decreed the said suit in favour of the plaintiffs. The
| earned Judges held that the appellant and the Rayal aseena
Di ocesan Council, plaintiffs in the suit, were not the
parties in OS. No. 12/64 and LMS which —was the first
defendant in O'S. No. 12/64 could not have represented the
Church of South India.

In the neanwhile, the respondent had filed the two
suits giving rise to these appeals. O S. No. 41 of 1968 was
filed by the respondent in the Court of the Subordinate
Judge, Cuddapah against the appellant and others for a
decl aration that the plaintiff (respondent herein) is
entitled to hold the suit properties and institutions as a
trustee for the benefit of the Congregationalist churches in
Cuddapah district and for a direction to the defendants to
put the plaintiff in possession of the sane. The ot her suit
(O'S. No. 135 of 11968) was filed by the respondent in-the
Court of the Subordinate Judge, Anantpur against the
appel lant and LM for a declaration that the plaintiff
(respondent herein) is entitled to hold the suit properties
and institutions as a trustee for the benefit of the
Congregationalist churches in Anantpur District and for a
direction to the defendants to put the plaintiff in
possessi on of the sane. OS. No. 135 of 1968 was
subsequently transferred to the Court of Subordinate Judge,
Cuddapah and it was renunbered as OS. 26 of 1970 and it
was tried alongwith O S. 41 of 1968.

The case of the respondent in these two suits (O S. 41
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of 1968 and O S. 26 of 1970) was that the churches founded
by LM5 are Congregationalist churches and TCC is the Counci
representing the Congregationalist churches founded in
Tel ugu speaking area of Madras Presidency and that the LM5
and TCC jointly set up the Telugu Conbined Conmittee for
managi ng properties and institutions wth equal nunber of
representatives and that the Church of South India was
formed in 1947 with a view to uniting several denom nationa
church-es and even though TCC originally approved the schene
to join the Church of South India it ultimately declined and
that the transfer of properties by LM in favour of the
appel l ant by deed dated February 10, 1961 would anpunt to
di scl ai ner  of trust and breach of trust since these
properties were held in trust for the Congregationali st
churches by the LM

These suits were contested by the appellant on the
ground that TCC was a constituent body of SIUC and that as a
result of ‘the decision taken by SIUC at the General Assenbly
| evel and the TC at the Council |evel, the TCC had nmerged in
the Church of South India on-June 19, 1947 and thereafter it

had ceased to exist and the respondent Council, as a
subsequently registered body, had no connection wth
original TCC. It was  also contended by the appellant that

all the properties were vested in LMSC as Trustee and that
LM5S was only a beneficiary and that the respondent is not
entitled to represent the Congregationalist churches of
Anant pur and Cuddapah districts andthe suit is barred by
[imtation.

On behalf of  the Council” for Wrld Mssion, the
successor of LMS, it was submtted that thejudgnment of the
Andhra Pradesh Hi gh Court dated Novermber 9, 1970 in A S. No.
31 of 1967 was not binding on the appellant as it was not a
party to the said suit.

Both the suits filed by the respondent were decreed by
the Subordi nate Judge, Cuddapah on May 7, 1979 on the ground
that LMS was a Trustee and not a beneficiary and there was
no merger of TCC with the Church of South India. The
Subordi nate Judge further held ‘that the judgment of the
Di vision Bench of the Andhra Pradesh H gh Court dated
Novermber 9, 1970 in A S. No. 31 of 1967 operates as res
judicate and that the subsequent judgnent of the Division
Bench of the Madras High Court in OS A 20 of 1976 dated
Septenber 2, 1976 on the issue of nerger of TCC in the
Church of South India would not operate as res judicate. The
Subordi nate Judge al so rejected the contention regarding the
suit being barred by limtation

The appeals (A S. Nos. 623 and 624 of 1979) filed by
the appellant against the said judgnent and decree of the
Subordi nate Judge, Cuddapah, have been dismssed by the
Andhra Pradesh Hi gh Court by the inpugned judgnment / dated
June 16, 1992. The High Court has held that the appellant is
litigating as successor-in-interest of LMS and that the
finding on the issue as regards merger recorded by the
Additional District Judge, Cuddapah, in his judgnent dated
Decenber 3, 1966 in O S. No. 12 of 1964 which was confirnmed
by the Division Bench of the Andhra Pradesh High Court in
the judgnent dated Novenber 9, 1970 in A'S. No. 31 of 1967
bi nds the appellant. As regards the decision of the
Di vi sion Bench of the Madras H gh Court dated Septenber 2,
1976 in O S. A No. 20 of 1976 filed by the appellant it was
held that the said decision would not operate as res
judicate since no court in the State of Tami| Nadu can
claimto exercise jurisdiction in respect of properties
situate within the State of Andhra Pradesh. The H gh Court
has held that LM5 land LMSC were one and the sane body,
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viz., the London Mssionary Society and that Churches
founded by LMS were Congregationalist churches and,
therefore, the suits filed by the respondent seeking
declaration to hold the suit properties and institutions as
trustee for the benefit of Congregationalist churches was
mai nt ai nabl e. Feeling aggrieved by the said judgnent of the
Hi gh Court the appellant has filed these appeals.

The matter in issue between the parties is regarding
the merger of TCC in the Church of South |ndia because the
case of the appellant is that the original TCC had nerged in
the Church of South India and has dissolved itself in June
1947 and that respondent which was registered as a society
in 1949 is not the sane tcc while the respondent disputes
the nmerger and dissolution of the original TCC and cl ai ns
that the TCC continued to exist. This dispute has been
adjudi cated earlier in tw suits referred to above, viz.,
OS. No. 12 of 1964 decided in favour of the respondent and
O S. No. 107 of 1971 decided in favour of the appellant.
Therefore, the questions which® fall for consideration in
these appeal's are
[i] Wether the judgnment of the Madras High Court dated
Septenber 2, 1976 in Appeal (O S.A No. 20 of 1976) arising
out of O S.No. 107 of 1971 operates as res judicata so as to
preclude the respondent from asserting that the T.C C had
not merged in the Church of South India;

[ii] Whether the judgnent of the Andhra Pradesh H gh Court
dated Novenber 9, 1970 in A . S.No. 31 of 1967 arising out of
OS. No. 12 of 1964 operates as res judicata so as to
preclude the appellant from asserting that TCC had nerged in
the Church of South India; and

[Tii] Whet her there was a nmerger of TCC in the Church of
South India in 1947 and the TCC has ceased to exist
thereafter.

If Question No. [i] is decided in favour  of the
appellant, it would not be necessary to go into Question
Nos. [ii] and [iii] because in that event the judgment of
the Madras Hi gh Court woul d concl ude the questions regarding
the nmerger of TCC as well as the judgnment of Andhra Pradesh
Hi gh Court operating as res judicata. |If Question No. [i]
is decided against the appellant, it - wll be necessary to
consi der Question MNo. [ii]. If Question No. [ii] is decided
agai nst the appellant and in favour of respondent, it would
not be necessary to go into Question No. [iii]. Question No.
[iii] would thus be required to be considered only if
Question No. [i] 1is decided against the appellant and
Question No. [ii] is decided in their favour. W wll,
therefore, first deal with Question No. [i] and exam ne
whet her the judgment of the Madras High Court in the second
suit operates as res judicata.

It is not disputed that the appellant as well as the
respondent were both parties in the second suit O'S No. 107
of 1971 in the Mdras High Court. In the suits giving rise
to the present appeals, the other defendant is the L.MS.
while in O S. No. 107 of 1971 plaintiff No. 2 was the
Rayal aseema Di ocession Council claimng through L.MS. The
Hi gh Court has held that the judgnent of the Madras High
Court does not operate as res judicata for the reason that
the two suits fromwhich the present appeals arise relate to
rights in imovable properties situate in the State of
Andhra Pradesh and no court in the State of Tam | Nadu can
claimto exercise jurisdiction in respect of properties
situated within the State of Andhra Pradesh and the Madras
Hi gh Court, not being a court conpetent to try such
subsequent suit within the meaning of Section 11 C. P.C., Any
finding recorded by it on any issue would not operate as res
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judicata. It is, therefore, necessary to exanmne the
provisions of Section 11 CP.C. in order to determne

whet her lack of territorial jurisdiction in the court which
had decided the earlier suit to try the subsequent suit
excludes the applicability of Section 11 C P.C

W may, at the outset, nmention that even though Shri
F.S. Nariman, the |learned senior counsel appearing for the
appel l ant, had at one stage submtted that apart fromthe
provisions of Section 11 C. P.C general principle of res
judicata can also be invoked but subsequently, in view of
the decision of this Court in L. Janakirama lyer & Os. v.
P.M N | akanta lyer & Ors., 1962 Supp. [1] SCR 206, he
conceded that the general principles of res judicata cannot
have an application in cases where the earlier judgnment in a
suit is relied upon in"a subsequent suit and that in such a
situation the matter has to be exanmined on the basis of
provisions contained in Section 11 CP.C. only. W wll,
therefore, confine ourselves to the provisions of Section 11
CP.C

Section 11 C/ P.C (excluding the Explanations) provides
as under

"Section 11. Res Judicata.- No Court

shall try any suit or issue in which the

matter directly and substantially in

i ssue has been directly and

substantially in issue in a forner suit

between the sane parties, or ~between

parties under = whom they or any of them

claim litigating under the same title,

in a court conpetent to try such

subsequent suit or - the -suit in which

such issue has been subsequently raised,

and has been heard and finally decided

by such Court."

Shri Nariman has urged that for the purpose of Section 11
C.P.C. the conpetence of the court” to try the subsequent
suit mans conpetence in the matter of pecuniary jurisdiction
and the subject matter and the fact that the court which
deci ded the earlier suit does - not have territoria

jurisdiction in respect of the subsequent suit would not
preclude the applicability of the principle of res judicata
under Section 11 CP.C In support of his aforesaid
submi ssion Shri Nariman has placed strong reliance on the
j udgrment of the Privy Council in Msir Raghobardial v. Rajah
Sheo Baksh Singh, (1881-82) 9 1.A 197 and the decisions of
this Court in Culabchand Chhotalal Parikh v. State of
Bonbay(Now Gujarat), 1965 (2) SCR 547 and Seth Hiralal Patn

v. Sri Kali Nath, 1962 (2) SCR 747.

Shri Sitaram ah, the |learned senior counsel appearing
for the respondent, has, on the other hand, urged that |ack
of territorial jurisdiction goes to the conpetence of the
court for the purpose of applicability of the principle of
res judi cata under Section 11 C.P.C. and that the H gh Court
was right in holding that the judgnent of the Madras High
Court does not operate as res judicata since Madras Hi gh
Court does not have territorial jurisdiction to deal with
the suits giving rise to these appeals which relate to
i movabl e properties lying in the State of Andhra Pradesh.
Shri Sitaramah has placed reliance on the decision of this
Court in Kiran Singh & Os. v. Chaman Paswan & O's., 1955
(1) SCR 117 and Oficial Trustee, Wst Bengal & Os. v.
Sachindra Nath Chatterjee & Anr., 1969 (3) SCR 92.

The principles governing the rule of res judicata in
Engl and were laid down in 1776 in Duchess of Kingston' s case
(2 Smith's L.C. 13th Edn. 644) wherein it was said




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of

13

"Fromthe variety of cases relative to
judgrments being given in evidence in
civil suits, these two deductions seem
to follow as generally true : first that
j udgrment  of a court of concurrent
jurisdiction, directly wupon the point,
is as a plea, a bar, or as evidence
concl usive, between the sanme parties,
upon the same nmatter, directly in
qguestion in another Court; secondly that
the judgnent of a court of exclusive
jurisdiction, directly wupon the point,

is, in |ike manner, conclusive upon the
same matter, between the sane parties,
conming incidentally iln question in

anot her court, for a different purpose.”
The aw governing the said rule in India is, however,
slightly different. W would, therefore, briefly refer to
the legislative history of the provisions regarding res
judicata inIndian |l aw. The earliest enactnment governing the
procedure-in civil courts in India was the Code of Cvi
Procedure of 1859 (hereinafter referred to as ‘the Code of
1859’). Section 2 of the said Code provided

"The civil courts shall not t ake

cogni zance of / any suit brought on a

cause of action which should have been

heard and determined by a Court of

conpetent jurisdiction in a former suit

between the sane parties or between the

parties under whomthey claimlitigating

under the sane title."
In Mussumat Edun v. Miussumat Bechun, 8 Suth. WR 175, Chi ef
Justice Sir Barnes Peacock has ~considered the said
provisions. After referring the rule |aid down in Duchess of
Ki ngston’s case (supra) and the Ilimted nature of the
jurisdiction conferred on various courts in India the
| earned Chief Justice has observed

"It appears to ne to be of nmuch nore

i mportance in this country than it woul d

be in England, that, in order to render

a judgrment between the sanme parties,

upon the same point in one Court,

conclusive in another Court, the two

Courts must be Courts of concurrent

jurisdiction. If it were not so, the

whol e procedure, as regards appeals,

m ght be entirely changed."

[p. 178]

"It appears to ne, therefore, that the

rule which is laid down, viz., that to

render a judgnment of one Court between

the sane parties upon the same point

conclusive in another Court, the two

Courts must be Courts of concurrent

jurisdiction. Concur rency of

jurisdiction is a necessary part of the

rul e which creates an estoppel in such a

case."

"It is quite clear that, in order to

make t he deci sion of one Court final and

conclusive in another Court, it must be

a decision of a Court which would have

had jurisdiction over the matter in the

subsequent suit in which the first

decision is given in given in evidence
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as concl usi ve.

[p. 179]
The Code of 1859 was followed by Code of Civil Procedure.
1877 (hereinafter referred to as ‘the Code of 1877) which
contai ned the followi ng provisions in Section 13

"No Court shall try any suit or issue in

whi ch the matter directly and

substantially in issue has been heard

and finally decided by a Court of

conpetent jurisdiction, in a former suit

between the sane parties, or between

parties under whomthey or any of them

claim litigating under the sane title."
The said provision cane up for consideration before the
Privy Council in Msir~ Raghobardial v. Rajah Sheo Baksh
Si ngh (supra) wherein the observations of Sir Barnes Peacock
C.J. in Mssumat Edun v. Missumat Bechun (supra) have been
referred with approval and it has been said

"As to what is a Court _—of " concurrent

juri'sdiction, it is material to notice

that there is in India a gr eat

nunber of Courts, that one main feature

inthe Acts constituting themis that

they are of vari ous gr ades with

di fferent pecuni ary [imts of

jurisdiction, and that by the Code of

Procedure a suit nust be instituted in

the Court of 'the | owest grade conpetent

totry it. For ‘instance, in Bengal, by

the Bengal Civil Courts ~Act, No. VL of

1871, the jurisdiction of a nunsif

extends only to original suits inwhich

the anmount or value of the subject

matter in dispute does not exceed Rs.

1000. The qualifications of a nunsif and

the authority of his judgment woul d not

be the same as those of a district or of

a subordinate j udge, who have
jurisdiction in civil suits wthout any
[imt of amount. |In their Lordships’

opinion it wuld not be proper that the
deci sion of a munsif upon (for instance)
the validity of a will or of an adoption
ina suit for a small portion of the
property affected by it shoul d be
conclusive in a suit before a district
judge or in the High Court for property
of a large amount, the title to which
m ght depend upon the wll or the
adoption."
[p. 203]

Keeping in viewthe aforesaid position in India, the Privy

Council has held
"By taking concurrent jurisdiction to
nmean concurrent as regards the pecuniary
limt as well as the subject-matter,
this evil or inconvenience is avoided."
"By Court of conpetent jurisdiction Act
X of 1977 means a Court which has
jurisdiction over the mtter in the
subsequent suit in which the decision is
used as conclusive, or in other words, a
Court of concurrent jurisdiction."
[ pp. 204-05]

In the Code of Civil Procedure, 1882 (hereinafter referred
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to as ‘the Code of 1882') provision regarding res judicata
are found in Section 13 but the words "Court of conpetent
jurisdiction" which were contained in Section 13 of the Code
of 1877 were replaced by the words "Court of jurisdiction
conpetent to try such subsequent suit or the suit in which
such issue has been subsequently raised.” This change in the
| anguage was in consonance with the observations nade by Sir
Barnes Peacock C. J. in Missumat Edun v. Mssumat Bechun
(supra) and the Privy Council in Msir Raghobardial v. Rajah
Sheo Baksh Singh (supra). Expl ai ning the expr essi on
"conpetent jurisdiction" Sir Dinshah F. Milla in his
nomrentary on the Code of 1882 (published in 1900) has said

"The test in this case is this : Is
the second suit such as could have been
tried by the first Court? If yes, the
matter can be res judicata. This can
only be the case if the jurisdiction of
the first™ court is concurrent with that
of .tthe~ second Court both as regards its
pecuniary limt and the subject-matter
of the suit."
In view of the aforesaid interpretation placed by the Privy
Council on the expression "competent jurisdiction”, it has
been said that the rule governing applicability of res
judicata in India is nore restricted than the rule law laid
down in Duchess of Kingston's case (supra) in England. [ See
: Gokul Mandar v. ' Pudmanund Singh, (1902) ILR 29 Cal. 707
P.C.,; Mst. @ulab Bai v. Manphool Bai, 1962 (3) SCR 183, at

pp. 493-94].
There is no alteration inlawin this field in the Code
of Civil Procedure, 1908 (hereinafter referred to as "the

present Code") because Section 11 of the present  Code is
substantially in the same terns as Section 13 of the Code of
1882. As regards conpetence of the Court to try the
subsequent suit under Section 11 of the present Code, the
Law Commission in its fifty-fourth Report has observed that
“the principle behind this condition is sound one, nanely,
that the decision of a Court of limted jurisdiction ought
not to be final and binding on a court —of wunlinted
jurisdiction."

(p.21)

The question which, therefore, arises is whether the
conpetence of the Court, as contenplated in Section 11 of
the present Code, extends to territorial jurisdiction also
and the Court which has decided the earlier suit should be a
Court having territorial jurisdiction to try the subsequent
suit. Juridically speaking, the concept of jurisdiction of a
court conpr ehends (i) pecuni ary jurisdiction, (ii)
territorial jurisdiction, and (iii) jurisdiction of the
subject-matter. [See : Hirday Nath Roy v. Ranmachandra Barna
Sarma, ILR 58 Cal. at p. 146; Oficial Trustee, Wst Benga
v. Sachindra Nath Chatterjee, (supra) at p. 100].  Wen
Section 11 of the present Code talks of the conpetence of
the Court, does it nean the conpetence in all the three
aspects of the jurisdiction of the Court including the
territorial jurisdiction of the Court? In order to answer
this question, it is necessary to take note of sone other
provisions of the present Code which given an indication
that the present Code makes a di stinction bet ween

territorial jurisdiction and ot her aspects of t he
jurisdiction of the Court. 1In Section 21 of the present
Code, it has been provided that "no objection as to the
place of suing shall be allowed by any appellant or

revi sional court unless such objection was taken in the
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Court of first instance at the earliest possible opportunity
and in all cases where issues are settled at or before such
settlenent, and unless there has been a consequent failure
of justice." Having regard to the said provision, it has
been hel d that though the defect of jurisdiction, whether it
is pecuniary or territorial, or whether it is in respect of
subject-matter of the action, strikes at the very authority
of the Court to pass any decree and such a defect cannot be
cured even by consent of parties, the policy of the
Legi slature has been to create objections to territoria

jurisdiction as technical and not open to consideration by
an appellant Court, unless there has been a prejudice on the
nerits. [See : Kiran Singh & Os. v. Chaman Paswan & O's.
(supra) at pp 121-22]. In.that case, this Court has al so
taken note of Section 11 of the Suits Valuation Act, 1887,
to hold that even objection as to the pecuniary jurisdiction
is technical in nature ~and not open to consideration by an
appel | ant ‘court, unl ess there 'has been a prejudice on the
nerits. To the same effect inthe decision in Seth Hrala

Patni v. 'Sri” Kali- Nath (supra) wherein it has been hel d that
"the objection to its territorial jurisdiction is one which
does not go to the conpetence of the Court and can

therefore, be waived". [at p. 751]. In this context,
reference may also be nade to Section 21(A) introduced by
the Code of CGvil/  Procedure (Anendrment) Act, 1976, which
lays down that "on /suit shall lie challenging the validity
of a decree passed in a forner suit between the sane
parties, or between the parties under whomthey or any of
themclaim litigating under the sane title, on any ground
based on an objection . as to the place of suing."

Under sub-clause (a) of sub-section (1) of Section 24
of the Code, the Hi gh Court or the District Court can
transfer any suit, appeal or other proceeding pending before
it for trial or disposal to any court subordinate to it or
conpetent to try or dispose of the same. Simlarly, under
sub-clause (ii) of clause (b) of sub-section (1) of Section
24, the H gh Court or the District Court non withdraw any
suit, appeal or other proceeding in any court subordinate to
it and transfer the sane for trial or disposal to any court
subordinate to it and conpetent to try or ~dispose of the
same. There is near wunanimty amongst the Hi gh Courts that
the words "conpetent to try" in Section 24 refer to
pecuni ary conpetence of the Court only and do not conprehend
the territorial aspect of jurisdiction. [See : Krishna La
v. Bal akrishan, AIR 1932 All. 660 at p. ~ 661 per Sulaimn
CJ.; PM Unni v. MJ. Nadar, AR 1973 Mad. 2 (F.B.);
Mul raj Doshi v. Gangadhar Singhania, AIR 1982 Orissa 191
Prabha Singh v. S Narasinmha Rao, AIR 1957 Andhra Pradesh
992; Mohd. Ali v. Bhanwari Bai, AIR 1981 Raj. 176]

In sonme cases, the conmpetence of the court for the
purpose of Section 11 of the present Code has been construed
to refer to pecuniary jurisdiction and not to territoria
jurisdiction. [See : In re. Aiyisha Bohi Ammal, AlR 1925
Mad. 1167; Kishorlal v. Balkishan (supra); Raghu v. Gajraj
Singh, AIR 1939 All. 202; Prabha Singh v. S. Narashmha RAQ
(supra)]

Ref erence may al so be nade to Section 13 of the present
Code which relates to conclusiveness of foreign judgnents.
Under that Section, except in cases falling under clauses
(a) to (f), a foreign judgnent is conclusive as to matter
thereby directly adjudi cate upon between the sane parties or
bet ween parties under whom they or any of them claim
l[itigating under the same title. Exception (a) denies such
conclusiveness to a foreign judgment where it has not been
pronounced by a court of conpetent jurisdiction. In the Code
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of 1882 provisions relating to conclusiveness of foreign
judgrments were part of the provision regarding res judicata
contained in Section 13 and in Explanation VI to the said
Section it was prescribed that where a foreign judgnent is
relied on the production of the judgment duly authenticated
is presunptive evidence that the Court which made it had
conpetent jurisdiction, wunless the contrary appear on the
record; but such presunption nay be renoved by proving the
want of jurisdiction. |In Babanbhat v. Narharbhat & Os., ILR
(1889) 13 Bom 224, a Division Bench of the Bonbay High
Court has held that a Court of conpetent jurisdiction with
the Court trying the subsequent suit, whether as regards the
pecuniary limt of its jurisdiction or the subject-matter of
the suit, totry it with conclusive effect." Construing the
expression "Court of conpetent jurisdiction" in Explanation
VI to Section 13, the Court rejected the contention that it
means the court ~of jurisdiction conpetent to try the
subsequent, suit ~and held that such an interpretation would
restrict the -application of Section 13 in a way which could
not have ' been intended and woul d deprive Explanation VI of
all meaning. I'n that case, the secree of the court on a
native State in respect” of ~property situate wthin the
jurisdiction of the native State deciding the question of
adoption in favour of the plaintiff was held to operate as
res judicata in a/'suit filed in British India in respect of
property situate therein on the basis of the plaintiff being
the adopted son.

In R Viswanathan v. Rukn-Mil k™ Syed Abdul. WAajid. 1963
(3) SCR 22, this Court has laid down that "Section 13
incorporates a branch of the principle of res judicata and
extends it wthin certain limts to judgnents of foreign
courts if conpetent in an international sense to decide the
di spute between the parties." [at p. 54]

The acceptance of the contention urged on behalf of the
respondent that for the purpose of Section 11 of the present
Code, the conpetence of the court ~ which has decided the
earlier suit al so postul ates the said court having
territorial jurisdiction to try the subsequent suit, would
nean that the judgment of a court in |India which was
conpetent to try the wearlier suit would not operate as res
judicata in the subsequent suit because the court which
deci ded the earlier suit did not have territoria
jurisdiction to try the subsequent suit but the said
judgrment, if rendered by a foreign court, would  be
conclusive in an Indian Court in a subsequent  suit- even
t hough the foreign court which decided the earlier suit does
not have territorial jurisdiction to try the ~subsequent
suit. This anomaly would be avoided if competence of the
court which has decided the earlier suit for the purpose of
Section 11 of the present Code is construed as not referring
to the territorial jurisdiction of the court.

Wil e construing Section 11 of the present Code, we
must bear in mind that the rule of res judicata is founded
on considerations of public policy and that is in the
interest of the public at large that a finality should
attach to the binding decisions pronounced by courts of
conpetent jurisdiction and that it is alsoin the public
interest that individuals should not be vexed tw ce over
with the same kind of litigation. [See : Daryao & O's. V.
The State of UP. & Os., 1962 (1) SCR 574, at pp. 582-83].
The anmendnents that have been introduced in the present Code
by the Code of Civil Procedure (Amendnment) Act, 1976,
indicate an intention on the part of the Legislature to
enlarge the field of applicability of the rule of res
judicata contained in Section 11. In this regard, it may be
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nmentioned that inits fifty-fourth Report on the present
Code, the Law Comm ssion has expressed the view that the
exi stence of the conditions regarding the conpetence of the
court to try the subsequent suit to a certain extent
detracts from the finality of the judgments and gives rise
to a certain amount of multiplicity of proceedings. [at p.
21]. According to the Law Conmission, the problem is
inherent in co-existence of the courts with linmted or
unlimted jurisdiction and that it con be solved if a court
of limted jurisdictionis required to subnmit the case to
the district court - which is a court of wunlinmted
jurisdiction - whenever the forner is satisfied that the
suit involves a question of such a nature that if a suit had
been brought for relief based principally on that question
the court would have been inconpetent to try the suit. [at
p. 25]. The Law Commission  suggested the insertion of
Section 23-A making a provision on these lines. The Law
Comm ssion also recomended that the principle of res
j udi cata should be applied to the situations of proceedi ngs
in execution and independent” proceedings and recommended
insertion of Section 11-A for ~that purpose. Instead of
inserting Section 11-A-and 23-A, the Joint Committee of
Parl i ament suggested insertion of explanations to Section 11
and, on the basis of the said report, Explanations VIl and
VIIl have been inserted in Section 11 by the C P.C
(Amendrent) Act, 1976. By Explanation VII the provisions of
Section 11 have been nmde applicable to a  proceeding for
execution of a decree. Explanation VITI which has a bearing
on the question under consideration provides as under

"Expl anation VIIl.-_ An issue heard and

finally decided by a Court of Ilimted

jurisdiction, conpetent to decide such

i ssue, shall operate as res judicatain

a subsequent suit, notwithstanding, that

such Court of limted ‘jurisdiction was

not competent to try such subsequent

suit or the suit in which such issue has

been subsequently raised."
Earlier there was a conflict of views anmpng the Hi gh Courts

on the nmeani ng of expression "a - Court  of linmted
jurisdiction” in Explanation VII1. The Cal cutta H gh Court
in Nabin Mjhi v. Tela Majhi & Anr., AIR 1978 Cal. 440, had
taken the viewthat the expression "a Court of Ilimted
jurisdiction" in Explanation VIII neans the Courts other

than ordinary civil courts and refers to Revenue Courts,
Land Acquisition Courts, Adm nistrative Courts, |nsolvency
Courts, Cuardianship Courts, Probate Courts, etc. which are
trying certain specific matters. The H gh Courts of Kerala,
Orissa and Madras placed a w der construction on the said
expression and held that it includes limted pecuniary
jurisdiction also. The said conflicts has now been resol ved
by this Court in Sulochana Amma v. Narayanan Nair, 1994 (2)
SCC 14, wherein, agreeing wth the view of the High Courts
of Kerala, Oissa and Madras, this Court has held that the

expression "a Court of limted jurisdiction" would also
cover a court of limted pecuniary jurisdiction. (pp.19-20)
Expl anation VIII thus renoves the litigations that were

placed on the principle of res judicata as applicable in
India by the Privy Council in Msir Raghobardial v. Rajah
Sheo Baksh Singh (supra). It would be rather incongruous to
read a limtation in the applicability of the said principle
by construing the conpetence of the court to nean that the
court which has decided the earlier suit nmust have the
territorial jurisdiction to try the subsequent suit. Such a
construction would be running against the trend in the
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devel opnent of Jlawin this field. W are, therefore, of the
opi nion that Section 11 of the present Code [excluding
Expl anation VIII] envisages that the judgrment in a forner
suit would operate as a res judicata if the court which
decided the said suit was conpetent to try the sane by
virtue of its pecuniary jurisdiction and the subject-matter
to try the subsequent suit and that it is not necessary that
the said court should have had territorial jurisdiction to
deci de the subsequent suit. On that view of the matter, it
must be held that the judgnent of the Madras High Court in
O S A 20 of 1976 dated September 2, 1976 arising out of
second suit (O S.No. 107 of 1971) operates as res judicata
in as nmuch as Madras H'gh Court had pecuniary jurisdiction
as well as jurisdiction over the subject-matter to try the
subsequent suit and it cannot be held that the said judgnment
does not operate as res judicata for the reason that the
Madras Hi gh Court does not have territorial jurisdiction to
try the subsequent suit relating to properties in Andhra
Pradesh.

Once it is held that the judgment of the Madras High
Court would operate as res judicata, it follows that the
decision in that said case regarding nerger of TCC with the
Church of South India as well as about the judgnent of the
Andhra Pradesh High Court in AS. 31 of 1976 arising out of
0. S. 12 of 1961, not heing res judicata, would be binding on
the respondent and the civil suits giving rise to these
appeal s which were filed by the respondent cannot succeed
and have to be disnmissed. In the circunstances, it is not
necessary to consider Questions Nos. (ii) and (iii) referred
to above.

The appeals are —accordingly allowed, the  inpugned
judgrment of the Andhra Pradesh High Court dated June 16,
1992 in Appeals Nos. 623-624 of 1979 arising out of O S. Nos.
41 of 1968 and 26 of 1970 are set aside and the said suits
are dism ssed. No orders as to costs.

S LP ... /96 [CC No. 21473/931

Del ay condoned.

I.A No.3/94 is allowed and the legal heirs of the
petitioner as nentioned in the application are brought on
record.

The grievance of the petitioner-in this petition for
special leave to appeal against the judgment date June 16,
1992 passed in Appeal No. 623 of 1979 is that the petitioner
is claimng title on the basis of adverse possession and
enjoynment in respect of certain inmovabl e properties lying
in District Anantapur and that the said properties have been
included in the schedule to the plaint of the Suit No.
O S.No. 26 of 1970 and by the inmpugned judgnment the said
properties have been held to be of respondent . No. 1, the
plaintiff in the said suit. It is submtted that the
petitioner was not inpleaded as a party in that said suit
and that in respect of the properties over which the
petitioner is claimng title by adverse possession anot her
suit [OS. No. 31/80] filed by respondent No. 1 is pending
Having regard to the fact that OS. 26 of 1970 has been
di smssed by this judgnent the petitioner can have no
subsi sting cause for grievance. The special |eave petition
is, therefore, disnissed.




