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RESPONDENT:
M S K WH. HELI PLASTICS LI M TED
DATE OF JUDGVENT: 12/ 01/ 1998
BENCH

J.S. VERVA, B.N KIRPAL, V.N KHARE

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
V. N. KHARE, J.

These two appeal s are directed against the order dated
12.8.92 passed by the Customns, Excise and Gold (Control)
Appel  ate Tribunal, New Del hi~ (hereinafter referred to as
the “tribunal’), wher eby the tribunal al | owed the
respondent’s appeal s holding that the tanks ‘and vats
manuf actured by the assessee would be classified under sub-
headi ng 3926. 90 of the schedule to the Central Excise Tariff
Act, 1985 as "other articles of plastics" and not under
headi ng 39.25 and sub- headi ng 3925.10 as "buil ders ware" of
pl astics.

The facts of the case, briefly sated, are these

The respondent herein is engaged in business of
manuf acture of vessels, chem cal tanks, reaction vessels,
pi pes and gobar gas plants. On a surprise inspection of the
respondent’s factory by the Central Preventive Unit of the
Central Excise Departnent it was found that the respondent’s
unit was engaged in nanufacture and sal e of reservoir tanks
etc. without paynent of excise duty. Earlier, the respondent
clai med exenption fromlicensing control by declaring the
goods manufactured by them being goods covered by sub-
headi ng 3926. 90 of the Central Excise Tariff Act. The Excise
authorities being of the opinion that there was suppression
of material facts in the declaration given by the respondent
with the purpose of evading duty, 22 tanks/reservoirs
manuf actured by the respondent were seized. Consequently, a
show cause notice dated 16.1.1989 was served upon the
respondent, whereby the assessee was directed to show cause
why duty ampunting to Rs. 4,97,883 towards the goods cl eared
by them be not demanded and recovered under rule 9(2) of the
Rules read with proviso to Section 11(A) of the Act. In
response to the said show cause notice, the respondent
submitted its explanation wherein it was stated that the
goods manufactured by them were exenpt from paynent of duty
as the sanme fall wunder sub-heading 3926.90 as "other
articles of plastics". The Additional Collector or Centra
Exci se, Bonbay held that heading 39.25 covers not only
pl astic tanks used in the construction of building, but also
in the construction of industrial plants. The expl anati on of
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the respondent that the heading 39.25 should be given the
restricted nmeaning and confined to the reservoir used in
construction of building was rejected. On the question of
application of extended period of limtation contained in
proviso to Section 11(A) of the Act for the purpose of
rai sing demand, the Additional Collector held that since the
respondent had msled the departnent into believing that
these were articles of plastics falling wunder sub-heading
3926.90 and that, they had deliberately suppressed the facts
that the goods nmanufactured by them are actually storage
tanks, the demand raised by the department deserved to be
confirmed.

Bei ng aggrieved, the respondent preferred Appeal No
E/ 8153/ 88-C against the order confirm ng the denmand raised
by the Departnent and inposing penalty, besides confiscating
182 plastic reservoirs, inter alia, contending that the good
manuf actured by them are classifiable under sub-heading
3926. 90 as against sub-heading, 3925.10 and that the denand
of duty beyond the  period of six nonths is barred by tine.
The respondent also preferred Appeal No. 3104/ 90C before the
Tri bunal —against the order of the Collector (Appeals)
setting aside the approval of the classification list by the
Assi stant Collector. ~Since both the appeals raised common
guestion of facts and law, they were heard and decided
together by the tribunal. The tribunal held that for the
goods to be classified under sub-heading 3925.10 as
"buil ders ware of plastics" not el sewhere -as specified of
included, it was necessary for the department to establish
that the reservoir/tanks, Vats and simlar. containers
manuf actured by the respondent were essentially . "builders
ware". The tribunal further held that since no-evidence was
produced by the departnent to establish that the goods
manuf actured by the respondent were essentially "builders
ware", their classification under sub-headi ng 3925.90 woul d
be appropriate. Consequently, both the appeals were all owed
by the inpugned order
The forenpbst question that arises for consideration/in these
appeals is, as to whether the 'goods manufactured by the
respondent fall under sub-heading 3925.10 of the Tariff or
they fall under sub-heading 3926.90, as "other articles of
pl astics" and were exenpt from duty.

Before we answer the question, it is necessary to
reproduce the relevant headi ng, sub-headi ng and description
of the goods occurring in classification list contained in
Chapter 39 of the Act.

Headi ng 39. 25

Headi ng Sub- headi ng Descri ption Rat e of
No. No. of goods duty
39.25 Bui | ders ware of
pl astics, not
el sewhere speci -
fied or include
325.10 Reservoirs, tanks
vats and simlar
containers, of a
capacity exceeding
300 litres. 30%
‘Qther articles of plastics’
Headi ng Sub- headi ng Description of goods Rat e
No. No. of duty
29. 26 Q her articles of plas-

tics and articles of
other materials of
headi ng Nos. 3901 to 39.14
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3926. 90 O her 30%
The case of the respondent before the Tribunal was that
they are supplying tanks and vats to industrial plants and
just because of usage for industrial purpose, such tank and
vats cannot be classified under heading 39.25 of the
classification list. The Tribunal, while accepting the case
of the respondent, held that in the absence of any evidence,
that tanks and vats manufactured by the respondent are
purchased and wused by the builders while constructing
bui | di ng, they do not answer the description "builders ware"
under the main heading 39.25. This approach of the Tribuna
was not legally correct. It was admtted before the tribuna
by the respondent that they have been selling tanks and vats
to the government departnent etc. for purpose of water
storage and supply. Thi's adm ssion unanbi guously i ndicates
that these tanks and vats can be used and are capabl e of
bei ng used for water storage either plant. The term
"buil ding ware" is not defined anywhere and as such, a
controversy arose before the Tribunal whether the tanks and
vats manufactured by the respondent would fall under headi ng
39.25, as “bui | ders ware of plastics, not elsewhere
speci fied of i ncl uded" or, pl astics". Under such
circunstances, it would have been nore appropriate for the
Tribunal to have applied Rules of Interpretation of the
Excise Tariff, rule a whereof provides that the goods which
cannot be <classified in accordance with rules 1.2 and 3 of
the Rules, they shall be classified under headi ng
appropriate to the goods to which they are nost akin
Apparently, rules 1,2 and 3 not applicable for
resol ving the dispute and, as such, what was required to be
done by the Tribunal in the present case was, to find out
the relationship of goods nmanufactured by the respondents
with the description of goods under disputed headi ngs of the
classification list, as contended by the parties. The
rel ati onship of goods with particul ar headi ng depends upon
the description, purpose and use of ‘the goods. Note 11(a) of
Chapter 39 at the Act, provides that heading 39.25 applies
also to reservoir, tanks, including septic tank, vats and
simlar containers. The purpose and use of these goods is to
hold liquids or something in liquid form in process of
manufacture as in tanning and dyeing etc., and thus can be
used and are capable of being used of water storage in
connection wth rai sing of construction or m Xxi ng
construction materials. It is not disputed that the goods
manuf actured by the respondent are tanks. and vats. The
description and usage of tanks and vats nanufactured by the
respondent tallies wth the description of goods given in
Note 11(a) of Chapter 39 at the Act. W, therefore, find
rel ati onship between the goods manuf act ur ed by the
respondent with the heading 39.25. Once it is established
that the description of the goods manufactured by the
respondent are akin to description of goods given @ under
headi ng 39. 25 and sub headi ng 3925.10, there i's no
difficulty in holding that the tanks and vats manufactured
by the respondent would fall under heading 39.25 of the
Tariff. W accordingly hold that tanks and vats nanufactured

by the respondent are classifiable as “"bui |l ders ware of
pl astics" and the view taken by the Tribunal that the
classification of goods, i.e., tanks and vats would be

appropriate under sub-headi ng 3926.90 of the classification
list, and are exenpt from excise duty, is erroneous.

It was then contended on behal f of the respondent that
these appeals deserved to be remanded to the Tribunal for
deci di ng the question as regards the application of extended
period of limtation. It is true that since both the appeals
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of the respondent were allowed by the Tribunal on the ground
that the goods nanufactured by the r espondent are
classifiable under sub- headi ng 3926. 90, there was no
occasion for the Tribunal to deal wth the question of
extended period of limtation. Under such circunmstances, we
feel that this question required to be considered by the
Tri bunal

We accordingly set aside the orders of the Tribunal and
remt the appeals to the Tribunal for deciding the question
relating to application of proviso to Section 11A of the Act
in the present case. The appeals are allowed accordingly.
There shall be no order as to costs.




