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The following Order of the Court was delivered :

Permission to file S.L.P. granted. |npleadnment application all owed.
Del ay condoned.

Leave granted.

The short question that arises in these appeals is whether the post of
Regi onal Transport O ficer in the Department of Transport can be filled in
by transfer of Section Oficers of the Secretariat and Superintendents of
the Ofice of the State Transport Authority. The recruitment to the posts
of Regional Transport O ficers are governed by the rules known as Andhra
Pradesh Transport Services Rules franed under Article 309 of the
Constitution (hereinafter referred to as’'the rules’). Rules 3(a) provides
the method of recruitnent to the post of Regional Transport O ficer. Rule
3(a) reads as under

Category IV : Regional Transport Oficer -

1. By direct recruitment

2. By promotion from anmong Mtor Vehicles |nspectors

3. By recruitnent by transfer from anong :

(i) Superintendents of the Ofice of the State Transport Au-thority:

(ii) Superintendents of the Sub-ordinate Ofices; and

(iii) Section Oficers of the Secretariat except Law, ' Fi nance and
Legi sl ature Departnents.

Rul e 3(a) further provides that the first vacancy in the post of Regional
Transport is to go to the Mdtor Vehicle Inspector. The second vacancy is
meant for Superintendents of the Ofice of the State Transport Authority.
The third vacancy is to go to Motor Vehicles Inspectors. The fourth vacancy
is earmarked for Section Oficers of the Secretariat. Fifth vacancy is for
Superintendents of sub-ordinate offices of the Miltizone. Sixth vacancy is
for Mdtor Vehicles Inspectors. Seventh vacancy is neant for Superintendents
of sub-ordinate offices of the Multizone. It is against second and fourth
vacan-ci es, the enpl oyees working as Superintendents in the Ofice of the
State Transport Authority and as Section Oficers in the Secretariat were
appoi nted as Regi onal Transport O ficers by transfer. The sai d appoi ntnents
were chal l enged by the enpl oyees working in the office of the Regi onal
Transport O fices.
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The Andhra Pradesh Administrative Tribunal found that the appoint-nents of
Superintendent in the office of State Transport Authority and Section
Oficers working in the Secretariat to the posts of Regi onal Transport
Oficers are contrary to the Presidential Oder of 1975. Consequentially,
their appoint-nments were set aside. It is against the said order and

j udgrment the appoi ntees whose appoi ntnments were set aside and State of
Andhra Pradesh are in appeal before us.

Learned counsel for the appellant urged that this matter stands concl uded
by a decision of this Court in the case of State of A P. v. V. Sadanandam
[1989] Supp. 1 SCC p.576 wherein it was held that overriding power has been
given to the State Governnent under paragraph 5(2) of the Presidentia

Order in express terns in recognition of the principle that public interest
and admi ni strative exi genci es has precedence over the pronotional interest
of the nenbers of the | ocal cadres and zones and therefore, the State
Covernment by order of transfer-can fill the vacancies on the posts in

di fferent zones, as contenpl ated under the Rul es.

Lear ned counsel for the respondent attenpted to convince us that the
decision in the case of State of A P. v. V. Sadanandam (supra) has to be

i gnored on the principle of per incuriumas certain relevant provisions of
the Rules were not considered in the said case, and in any case this case
requires to be referred to a | arge bench of three Judges. Rule of per
incuriumcan be applied where a Court onits to consider a binding precedent
of the sane court or the superior court rendered on the sanme issue or where
a court omts to consider any statute while deciding that issue. This is
not the case here. In State of A P.~v. V. Sadanandam (supra) the
controversy was exactly the sane-as it is here and this court after

consi deri ng paragraph 5 of the Presidential Oder of 1975 held that the
Government has power to fill a vacancy in-a zone by transfer. W,
therefore, find that rule of per incuriumcannot be invoked in the present
case. Moreover, a case cannot be referred to a | arger Bench on nere asking
of a party. A decision by two Judges hasa binding effect on anot her

coordi nate Bench of two Judges, unless it is denmonstrated that the said
deci si on by any subsequent change in |aw or decision ceases to |aying down
a correct law. W, therefore, reject the argunents of |earned counsel for
the respondents.

Learned counsel for the respondents then urged that in any case para 5(2)
of the Presidential Order does not permt the recruitnment by transfer and
the only power of the State CGovt. under para 5(2) of the Presidential Order
is to pass sinplicitor order of transfer on an equivalent post. This very
argunent was al so advanced in the case of State of A P. v. Sadanandam
(supra). The relevant para 15 is extracted bel ow:

"In the first place, we nmust point out that the Tribunal has failed to
construe para 5(2) of the Presidential Order in its proper perspective and
give full effect to the powers conferred thereunder on the State Governnent
to nake provisions contrary to the schene of |ocal cadres prescribed under
para 5(1). The words of sub-para (2) of para 5 viz. 'nothing in this order
shal | prevent the State Governnent from naking provision for’ sets out the
overriding powers given to the State CGovernnent under sub-para. Such
overriding powers have been given to the State CGovernment in- express terns
in recog-nition of the principle that public interest and adm nistrative
exi genci es have precedence over the pronotional interests of the nenbers
bel onging to | ocal cadres and zones. Since para 5(2) also forns apart of
the Presidential Oder, it forms part of the schene envisaged for creating
| ocal cadres and zones. The Tribunal was, therefore, in error in taking the
view that if the State Govt. was to exercise its powers under para 5(2) and
nmake provision for pronotion of U D. Assistants in the Directorate and

Assi stant Section Oficers in the Secretariat to be transferred to posts in
zones | to IV, it will be the very negation of the creation of cadres and
zones under para 5(1) and it will be destructive of the scheme underlying
the Presidential Oder. In fact the Tribunal has realised the operative
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force of para 5(2) to sone extent but it has failed to give full effect to
its realisation of the scope of Section 5(2). In para 12 of its judgnent in
R P. No. 1595/1983 the Tribunal has stated that since the amended rule

refers to para 5(2) of the Presidential Oder it will no |onger be open to
the petitioners to attack the amendnment as was done in respect of the
earlier amendment in the previous R P.”. The Tribunal has thus noticed that

the anended rul e has been brought about by the government in exercise of
its powers under para 5(2) but it has failed to draw the |ogical inference
follow ng therefrom’’

Foll owi ng the decision in the case of State of A P. v. Sadanandam (supra),
we reject the arguments of counsel for the respondents.

For the aforesaid reasons these appeal s deserve to be allowed. W
accordingly set aside the judgnents and orders under appeal. The appeal s
are allowed. There shall be no order as to costs.




