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ACT:

Bar of Ilimtation under section 153 (1)(a)(iii) of the
I ncome Tax Act, 1961- Wien the assessnment proceeding
remai ned during the entire period by -successive orders of
the Court, the fresh assessnent order cannot be faulted on
grounds of limtation.

Powers of High Court to make the ~order a fresh
assessment under certiorari jurisdiction under Art. 226 of
the Constitution.

HEADNOTE:

The appel l ant, a banking conmpany incorporated in the
United Kingdom carries on banking business in India and is
assessed under the Incone Tax Act, 1961. The appellant filed
areturn of its incone for the assessment -year 1972-73.
During the assessnment proceedings the Incone Tax Oficer
issued a notice under section 142(1) of the Income Tax Act
requiring the appellant to produce certain account books and
docunents. The appellant applied against the notice tothe
H gh Court of Calcutta under Article 226 of t he
Constitution. The H gh Court construing the notice in
specifically limted terns directed the appellant to conply
with it. The appellant preferred an appeal in the  High
Court. Meanwhile, pursuant to the direction by the learned
single judge, the Incone Tax Oficer nade an assessnent
order on March 31, 1977. Thereafter the appeal was all owed
by a Division Bench of the H gh Court by its judgment dated
May 8 and 12, 1978, and the impugned notice under section
142(1) and the consequent assessment order were quashed. But
whil e doing so, the Division Bench also directed the | ncone
Tax Oficer to nmake a fresh assessnent. Aggrieved by that
direction, the appellant applied for, and obtai ned specia
| eave to appeal to this Court.

Di sm ssing the appeal, the Court
N

HELD: 1. The High Court was conpetent to make the order
directing a fresh assessment since the limtation for naking
the assessnment had not expired and no valuable right to be
assessed had thereby accrued to the appellant. [769 D E

The facts of the case nake it clear that the assessnent
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proceedi ngs renai ned pending during the entire period from
March 17, 1975 to March 31, 1977 by virtue of successive
stay orders of the Court. If regard be had to clause (ii) of
Expl anation 1 to section 153 which provides that in
conputing the period of Ilimtation for the purposes of
section 153 the period during which the assessnent is stayed
by an order or injunction of any court shall be excluded, it
is abundantly clear that the assessnment order dated March
31, 1977 is not barred by limtation. |In conmputing the
period for making the assessment, the Inconme Tax O ficer
would be entitled to exclude the entire period from March

17, 1975, on which date there were fourteen days still left
wi thin the norma
766

operation of the rule of limtation. The assessnent order
was made on the very first day after the period of stay
expired; it could not be ~faulted on the ground of
[imtation. [769 B-D

2. The character of an assessnment proceedi ng of which
the i npugned notice and the assessnment order fornmed part,
bei ng quasi-judicial, the ™ certiorari" jurisdiction of the
Hi gh Court under Article 226 was attracted. Odinarily,
where the High Court  exercises such jurisdiction it merely
guashes the offending order, and the -consequential |ega
effect is that but for the offending order the renmaining
part of the proceeding stands automatically reviewed before
the inferior court or tribunal with” the need for fresh
consi deration and ‘disposal by a fresh order. Ordinarily the
H gh Court does not substitute its own order for the order
guashed by it. It is, of course, a different case where the
adj udi cation by the Hgh Court establishes a conplete want
of jurisdiction in the inferior court or tribunal to

entertain or to take the proceeding at all. In that event on
the quashing of the proceeding by the H gh Court there is no
revival at all. But although inthe former kind of case the

H gh Court, after quashing the offending order, does not
substitute its own order it has/ power nonetheless to pass
such further orders as the justice of the case requires.
[769 F-H, 770 A

3. VWen passing such orders the High Court draws on its
i nherent power to make all such orders as are necessary for
doi ng conplete justice between the parties. The interests of
justice require that any undeserved or unfair advantage
gai ned by a party invoking the jurisdiction of the court, by
the mere circunstance that it has initiated a proceeding in
the court, rnust be neutralised. The sinple fact ~of the
institution of litigation by itself should not be permtted
to confer an advantage on the party responsible for it. [770
A-C

In the present case, the appellant would not have
enjoyed the advant age of the bar of Ilimtation if,
notwi t hstanding his imediate grievance against the notice
under s. 142(1) of the Incone-Tax Act, he had permitted the
assessnment proceeding to go on after registering his protest
before the Incone-Tax Officer, and allowed an assessnent
order to be made in the nornmal course. In an application
under s. 146 against the assessnent order, it would have
been open to him to urge that the notice was unreasonabl e
and invalid and he was prevented by sufficient cause from
conplying with it and therefore the assessnent order should
be cancelled. In that event, the fresh assessment made under
s. 146 would not be fettered by the bar of Ilinitation
Section 153(3) (i) renoves the bar. But the appellant
preferred the constitutional jurisdiction of the H gh Court
under Article 226. If no order was made by the H gh Court
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directing a fresh assessnent, he could contend that a fresh
assessment proceeding is barred by limtation. That is an
advant age which the appellant seeks to derive by the nere
circunstance of his filing a wit petition. It will be noted
that the defect conplained of by the appellant in the notice
was a procedural |apse at best and one that could be readily
corrected by serving an appropriate notice. It was not a
defect affecting the fundamental jurisdiction of the Incone
Tax OFficer to make the assessnent. The H gh Court was
plainly right in making the direction which it did. [770 C
g

Director of Inspection of Income Tax (Investigation)
New Del hi and Anr. v. Pooran Mall and Sons and Anr. (1974)
96 | TR 390 @ 395; followed.
767

Cachar Plywood Ltd. v. Income Tax O ficer, 'A Wrd,
Karinganj Dist. Cachar and Anr., (1978) 114 |1TR (Cal.);
appr oved.

Raj i nder Nath ~“etc. v. The Comm ssioner of Incone Tax,
Del hi, [1980] 1 SCR 272; distingui shed.

Pi ckles v.© Falsham 9 Tax Cases, 261, 288; Anisminic
Ltd. v. The Forei gn Conpensation Conmission & Anr. [1969] 1
Al E.L.R 208; Bath-and Wst Countries Property Trust Ltd.
v. Thomas (Inspector of Taxes) [1978] Al. E R 305;
di stingui shed.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTION: Civil Appeal No. 2009 of
1978.

Appeal by Special Leave fromthe  Judgnent and Order
dated 8/ 12th My, 1978 of the Calcutta Hi gh Court in Appea
fromOiginal Order No. 884/76.

Devi Pal. P. K. Pal, J. B. Dadachanji and K. 'J. John
for the Appell ant.

S. T. Desai, B. B. Ahuja and M ss A. Subhashini for the
Respondents 1-2

The Judgnent of the Court was delivered by

PATHAK, J: This appeal by special Ileave is directed
agai nst the judgnment of the High Court at Cal cutta dated May
8 and 12, 1978 in so far as it directs the Incone-tax
Oficer to nmake a fresh assessment in respect of the

appel | ant .
The appellant is a banking conpany incorporated in the
United Kingdom with its registered office at London. It

carries on banking business in India, and is assessed under
the I ncone-tax Act, 1961

The appellant filed a return of its incone for/ the
assessment year 1972-73. During the assessnment proceeding,
the Income-tax O ficer issued a notice wunder s. 142(1) of
the Income-tax Act requiring the appellant to produce
certain account books and docurments. The appell ant applied
against the notice to the Hgh Court at Calcutta under
Articles 226 of the Constitution. A |learned Single Judge of
the High Court did not accept the wi de construction which
the appellant sought to put upon the inmpugned notice, and
construing it in specific linmted terms he directed the
appellant to conply with it. The appellant preferred an
appeal in the Hgh Court. Meanwhile, pursuant to the
direction by the learned Single Judge, the Incone-tax
Oficer nmade an assessnent order on Mrch 31, 1977.
Thereafter, the appeal was allowed by a Division Bench of
the H gh Court by its judgnent dated May 8 and 12, 1978, and
the i nmpugned notice under s. 142(1) and the
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consequent assessnent order were quashed. But while doing
so, the Division Bench also directed the Incone-tax O ficer
to nake a fresh assessment. Aggrieved by that direction, the
appel l ant applied for, and obtained, special Ileave to
appeal, to this Court.

The sole question before us is whether the H gh Court
erred in directing a fresh assessnment. The appellant
contends that the Hgh Court was in error in making the
direction because the assessnment had already becone barred
by limtation and thereby a valuable right not to be
assessed had accrued to the appellant, and the Hi gh Court
was not conpetent to deprive the appellant of that accrued
right.

It is necessary first to exam ne whether the bar of
[imtation had cone - into play at any tinme before the High
Court passed the inpugned order

The assessment year under | consideration is the year
1972-73. By virtue of s. 153(1) (a) (iii) of the Incone-tax
Act, no ‘assessment order in respect of that assessnment year
could be mde after two vyears from the end of that
assessnment year. The end of the assessnent year is March 31
1975. However, the appellant filed the wit petition on
March 17, 1975, fourteen days before the end of the period
for making the assessnent order. On the sane date, March 17,
1975, the | earned Single Judge granted an interiminjunction
restraining the Income-tax O ficer fromproceeding with the
assessment, and on March 25, 1975 the injunction was made
operative for the pendency of the wit petition. The wit
petition was disposed of by thelearned single judge by his
judgrment dated August 31, 1976. It is apparent that the
assessment proceedi ngs renmai ned stayed throughout the period
fromMrch 17, 1975 to August 31, 1976 by virtue ' of the
orders of the court. As has been mentioned, the | |earned
Singl e Judge disposed of the wit petition on August 31
1976. In his judgnment, besides directing the appellant to
conply with the notice under s. 142(1) as construed by him
he also included a direction to the Incone-tax Oficer to
conpl ete the assessnent by March 31, 1977. On Septenber 22,
1976, he amended his judgment inasnuch as it now.required
that "the assessnent for the rel evant year must be conpl eted
on the 31st of March, 1977 but nust not be conpl eted before
31st March 1977." In other words, while the Incone-tax
Oficer could continue with the assessment proceedi ngs he
was restrained by the Court from nmaki ng the assessnent order
before, and in fact <could nake it only on, March 31, 1977.
Now it is important to note that when the amendnent was made
by the learned Single Judge in his judgnment, (it was an
anmendment made by him to a judgnent disposing of the wit
petition and having regard especially to the nature and the
ternms of the amend-

769

ment, it nust be deened to have taken effect as from August
31, 1976, the date of the original judgnent. In the appea

filed thereafter by the appellant, no interimorder was nade
suspendi ng the operation of the direction that the
assessment order be made on March 31, 1977 only. A stay
order was made against the enforcenment of the notice of
demand al one. Adhering to the directions of the |earned
Singl e Judge, the Inconme-tax Oficer made an assessnent
order on March 31, 1977. In the result, the assessnent
proceedi ng renai ned pending during the entire period from
March 17, 1975 to March 31, 1977 by successive orders of the
Court. If regard be had to clause (ii) of Explanation 1 to
s. 153, which provides that in computing the period of
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l[imtation for the purposes of s. 153, the period during
which the assessnment is stayed by an order or injunction of
any court shall be excluded, it is abundantly clear that the
assessment order dated March 31, 1977 is not barred by
[imtation. In conputing the period for maki ng the
assessment, the Income-tax Oficer would be entitled to
exclude the entire period from March 17, 1975, on which date
there were fourteen days still left wthin the nornal
operation of the rule of limtation. The assessnent order
was made on the very first day after the period of stay

expired; it could not be faulted on the ground of
[imtation. There 1is, therefore, no force in the subm ssion
of the appellant that the limtation for mmking the

assessment had expired and. a valuable right not to be
assessed had thereby accrued to it, and that consequently
the H gh Court was not conpetent to make the order directing
a fresh assessment.

The next point i's whether the H gh court possessed any
power to ‘nmake the ~order directing a fresh assessnent. The
principal. relief” sought in the wit petition was the
guashing of the notice wunder s. 142(1) of the Incone-tax
Act, and inasmuch as the assessnent order dated March 31
1977 was made during the pendency of the proceeding
consequent upon a purported non-conpliance with that notice,
it becane necessary to obtain the quashing of the assessnent
order also. The character of an assessnent proceedi ng, of
which the inmpugned notice and the _assessnment order fornmed
part, being quasi-judicial, the "certiorari" jurisdiction of
the H gh court under Article 226 was attracted. Ordinarily,
where the High court  exercises such jurisdiction it nmerely
guashes the offending order and the consequential |ega
effect is that but for the offending order the remaining
part of the proceeding stands autonatically revived before
the inferior court or tribunal with the need for ' fresh
consi deration and di sposal by a fresh order. Odinarily, the
H gh Court does not substitute its own order for the order
gquashed by it. It is, of course, ‘a different case where the
adj udi cation by the H gh Court establishes a conplete want
of jurisdic-

770
tionin the inferior <court or tribunal to entertain or to
take the proceeding at all. In that event on the quashi ng of

the proceeding by the H gh Court there is no revival at all

But although in the fornmer kind of case the High court,
after quashing the offending order, does not substitute its
own order it has power nonetheless to pass such  further
orders as the justice of the case requires. Wen passing
such orders the High court draws on its inherent power to
make all such orders as are necessary for doing conplete
justice between the parties. The interests of justice
require that any undeserved or unfair advantage gained by a
party invoking the jurisdiction of the court, by the nmere
circunmstance that it has initiated a proceeding in the
court, rmust be neutralised. The simple fact of the
institution of litigation by itself should not be permtted
to confer an advantage on the party responsible for it. The
present case goes further. The appellant would not have
enjoyed the advant age of the bar of Ilimtation if,
notwi t hstanding his imediate grievance against the notice
under s. 142(1) of the Incone-tax Act, he had permtted the
assessment proceeding to go on after registering his protest
before the Incone-tax Officer, and allowed an assessnent
order to be nmade in the nornal course. 1In an application
under s. 146 against the assessnent order, it would have
been open to him to urge that the notice was unreasonabl e
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and invalid and he was prevented by sufficient cause from
conplying with it and therefore the assessnent order should
be cancelled. In that event, the fresh assessment nmade under
s. 146 would not be fettered by the bar of Ilinitation
Section 153(3) (i) renoves the bar. But the appellant
preferred the <constitutional jurisdiction of the H gh Court
under Article 226. If no order was made by the H gh Court
directing a fresh assessnent, he could contend as is the
contention now before us, that a fresh assessnment proceedi ng
is barred by limtation. That is an advantage which the
appel |l ant seeks to derive by the nere circunstance of his
filinga wit petition. It will be noted that the defect
conpl ai ned of by the appellant in the notice was a
procedural |apse at best' and one that could be readily
corrected by serving an appropriate notice. It was not a
defect effecting the fundanental jurisdiction of the Income-
tax Oficer to make the assessment. |In our opinion, the Hi gh
Court was plainly right in making the direction which it
did. The observations of this court in Director of
I nspection of |Incone-tax (lnvestigation), New Delhi and
Anot her v.. Pooran Mall & Sons and another (1) are rel evant.
It said:
"The court ~in exercising its powers under article
226 has to mould the remedy to suit the facts of a
case. If in a particular case a court takes the view
that the Incone-tax
771
Oficer, while 'passing an order under section 132(5),
did not give an adequate -opportunity to the party
concerned it should not be left with the only option of
gquashing it and putting the party at an advantage even
though it nay be satisfied that on the material before
hi mthe conclusion arrived at by the I'ncone-tax O ficer
was correct or disnissing the petition because
otherwi se the party would get an unfair advantage. The
power to quash an order. under Article 226 can be
exercised not nerely when ‘the order sought to be
guashed is one nmade w thout jurisdiction in which case
there can be no roomfor the sane authority 'to be
directed to deal with it. But, in the circunstances of
a case, the court nmight take the view that another
authority has the jurisdiction to deal with the matter
and may direct that authority to deal with it or where
the order of the authority which has the jurisdiction
is vitiated by circunmstances |like failure to observe
the principles of natural justice, the court may quash
the order and direct the authority to dispose of the
matter afresh after giving the aggrieved party a
reasonabl e opportunity of putting forward its  case.
QO herwise, it would nean that where a court quashes an
order because the principles of natural justice have
not been conplied with, it should not while 'passing
that order permt the tribunal or the authority to dea
with it again irrespective of the nerits of the case.”
The point was considered by the Calcutta Hgh court in
Cachar pl ywood Ltd. v. Inconme-Tax O ficer, "A" Ward,
Kari mganj, Dist., Cachar & Another(1l) and the H gh court,
after considering the provisions of s. 153 of the |ncone-Tax
Act, considered it appropriate, while disposing of the wit
petition, to issue a direction to the Income-tax Oficer to
conplete the assessnent which, but for the direction of the
Hi gh court, would have been barred by linmtation
Qur attention has been drawn to a recent decision of
this Court in Rajinder Nath etc. v. The Conmi ssioner of
I ncome-tax, Delhi(2) (by a Bench of this Court of which one
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of us was a nenber). In that case, the Court considered the
provisions of s. 153(3) (ii) of the Incone-tax Act and laid
down that the word "direction” in that subsection refers to
a direction necessary for the disposal of the case and which
the court has power to nake while deciding the case. In the
view taken by us that the order made by the H gh Court
directing a fresh assessnent is necessary for properly and
conpl etely di sposing of

772

the wit petition, the appellant can obtain no assistance
from Rajinder Nath (supra).

M. A P. Mhanti, who appeared for the intervener
supported the contention that the H gh Court was not
entitled to mmke an order directing a fresh assessnent, and
has referred us to three cases, Pickles v. Falsham(1),
Anisminic Ltd. v. The Foreign Conpensation Conm ssion and
Anot her (2), and Bath and West Countries Property Trust Ltd.
v. Thomas (Il nspector of Taxes)(3). W are of the opinion
that the cases are distinguishable. In Pickles (supra), Cave
L.C. declined to remand the case to t he Speci a
Conmi ssi oners because thetinme for- making the requisite
assessnent had expired. In-~ Anisminic Ltd. (supra) the
deci sion of the Comi'ssioner considered by the House of
Lords was a nullity. The present case is one of a nmere
procedural |apse, /an inperfect notice which is replaceable
by a proper notice. The third case, Bath and Wst Countries
Property Trust Ltd. (supra) was again  a case where it was
too late for the ‘Inspector to mmke a fresh assessnment. In
the case before us 'a direction by the Hgh court is
sufficient to raise the bar of limtation, a power absent in
the aforesaid cases.

In our Judgnent, the order nade by the H gh Court
directing the Incone-tax Oficer to make a fresh assessment
was necessary in order to do conpletejustice between the
parties. The Hi gh Court had jurisdiction to nmake the order
and it acted in the sound exercise of its judicia
di scretion in making it.

The appeal is dismssed with costs.

V. D. K. Appeal” di sm ssed.
773




