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The appellant is a manufacturer of -industrial fabrics. It is clained that the said fabrics
have to be dipped in a solution of Resorcinol Fornmal dehyde Latex Solution (RFL solution) in
order to achieve a good adhesionof rubber to such fabrics. The appellant nmanufactures Reso
rci nol Fornmal dehyde solution (RF solution) by mixing Resorcinol and Fornmal dehyde in the pres
ence of Sodi um Hydroxi de and water and consunes the sane in the manufacture of RFL sol ution
ot herwi se known as ’'di pped solution’. The appellant paid excise duty on RF solution which
is stated to have been captively consunmed in the manufacture of dipped solution used for the
manuf acture of di pped fabrics.

The claimof the appellant that RF solutions are not 'goods’ under Section 3 of the Centra
Excise and Salt Act, 1944 (for short 'the Act’) and, therefore, not subject to any central e
xcise duty was initially rejected by the concerned Assistant Collector of Central Excise. T
he result was that pending the appeal proceedings the appellant paid the excise duty under p
rotest. This controversy was, however, finally decided by the Tribunal by order dated Septe
nmber 25, 1990 whereby the Tribunal held that no duty was |eviable on RF sol utions.

As a result of the order of the Tribunal, the appellant filed a refund clai mdated March 14,
1991 under Section 11-B of the Act seeking refund of Rs.5,41,498.67 being the anount of dut
y paid under protest during the period fromApril 1, 1983 to October 20, 1986. While the ap
plication claimng refund was pendi ng, Section 11-B was substantially anended with effect fr
om Sept enber 20, 1991. By the sanme anmendnent, certain other provisions were also inserted

n the Act including Sections 12-B and 12-C. Section 12-B provided for presunption that
the incidence of duty has been passed on to the buyer. Section 12-C provided for the estab
i shment of consumer welfare fund. It is not in dispute that these provisions were applicab

e to the pending applications of refund. Under Section 11-B as anended, refund could not be
granted if the duty had been passed on to the custoner. Under this provision, it was for t
he appellant to establish that the anpbunt of duty of excise in relation to which such refund
is clainmed was collected fromor paid by himand the incidence of such duty had not been pa
ssed by himto any other person.

The respondent issued to the appellant a show cause notice dated January 6, 1992 calling upo
nit to show cause why the anount of refund claimed by the appellant should not be credited
to the consumer welfare fund in ternms of Section 11-B read with Section 12-C. The appel |l ant
filed a reply to the show cause notice. The respondent, however, by order dated March 25,
1994 directed that the sumof Rs.5,41,499/- be credited to the consuner wel fare fund under S
ection 12-C of the Act. This order was challenged by the appellant by filing a wit petitio
nin the Hi gh Court which was dism ssed by the judgment and order under appeal
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The questions involved in the appeal are no nore res integra after the decision of nine judg
es’ bench in Mafatlal Industries Ltd. & Ors. v. Union of India & Os. [(1997) 5 SCC 536]. L
earned counsel for the appellant has, however, contended that the present case was outside t
he provisions of the Act as the RF solution was not 'goods’ within the nmeaning of the Act th
at having been finally decided in appellant’s favour in terns of the order of the Tribunal d
ated Septenmber 25, 1990, and, therefore, the receipt and retention of the ambunt of the exc

se duty was totally without the authority of law and without jurisdiction. Such a claimof r
efund, it was contended, can be entertained as held in Mafatlal Industries’ case in paragrap
h 108(ii) in the foll owi ng words:

"Where, however, a refund is clained on the ground that the provision of the Act under which

it was levied is or has been held to be unconstitutional, such a claim being a claimouts
de the purview of the enactnent, can be made either by way of a suit or by way of a wit pet
ition."

For nmore than one reason we find it difficult to accept the contention. Firstly the
present is not a case of an unconstitutional |evy as contenplated by the nine judges bench
decision. That is where a provision of the Act under which tax is levied is struck down as

unconstitutional for transgressing constitutional linmtations. It is this class of cases w
here the claimfor refund was hel'd to be outside the purview of the Act which for sake of co
nveni ence it was called as 'unconstitutional |evy’ in Mafatlal Industries’ case
Secondly, assuming it tobe a case of unconstitutional levy still the appellant would not be

entitled to refund interns of |aw settled by the Mafatlal Industries’ case. Even in that
eventuality it has to be established that incidence of duty has not been passed on to others

It has been held that whether the claimfor restitution is treated as a constitutional im
perative or as a statutory requirenent, it is neither an absolute right nor an unconditiona
obligation but is subject to the requirement that the burden of duty has not been passed on
to others. It was not submtted before us that this requirenent had been fulfilled by the
appel | ant. Thus, looking fromany angle, the appellant is not entitled to refund

For the aforesaid reasons, the appeal is disnm ssed. The parties are left to bear th

eir own costs.

[Brijesh Kumar]

Novenber 7, 2001




