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ACT:

Income tax Act (11 of 1922), s. 10(2) (xv)-Assessee, a Hindu
joint famly firmPaynent of remuneration to karta for
managi ng busi ness-1f a deductible item of expenditure.

HEADNOTE

The assessee was a Hindu undivided famly carrying on a
joint fam |y business and was also deriving sone income from
partnerships, in which its karta representing the famly,
was a partner. The famly consisted of two brothers and
their minor sons. One of the brothers, who was the Kkarta.
asked the other for a salary of Rs. 1,000 per nonth, since
he was nmnagi ng the business. The other brother agreed to
it, and the payments were nmade. The see clained that the
sum of Rs. 12,000 per year, paid as remuneration to the
karta shoul d be deducted as an item of expenditure under s.
10(2)(xv) of the Income-tax Act, 1922. The claim was
rejected by the Departnent, the Tribunal and the H gh Court.
In appeal to this Court,

HELD : As the remuneration was paid under a valid  agreenent
which was bona fide and in the interest of, and expedient
for, the business of the famly, and the paynment was genui ne
and not excessive and was not a device to, escape incone-
tax, the renuneration must be held to be an expenditure laid
out wholly and exclusively for the purpose of the business
of the famly and rmust be, allowed as an expenditure ‘under
the section. [421 B-C, O

The karta of a fanmily can be paid renmuneration for carrying
on famly business, provided it is under sone valid
agreenent . The test of the validity of such an agreenent,
when entered into on behalf of a mnor, is that it should be
for the benefit of the minor. The agreenent in the, instant
case was entered into between the two adult nenbers. Thei r
m nor sons were represented by themor by the karta and the
agreenment was not prejudicial to the mnors’' interests. In
fact, it was acquiesced in by those mnors who had |ater
become majors. |If the agreenent was in the interests of the
famly it would not be invalid, when executed on behalf of
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the minors by the person authorised to act on their behalf,
sinmply hecause the mnors were represented by a person who
received some benefit under the agreenent. Further, the
remunerati on was not intended to cover any service rendered
by the karta to the partnership firns, but Was for | ooking
after the interests of the famly in-those businesses and
for managing the affairs of the famly. [419 H, 420 B-C, D
14; 421 D-E, 422 E-F]

Jitmal Bhuramal v. Conmi ssioner of Income-tax, Bihar and
Orissa, (1962) 44 1. T.R 887 (S.C.), explained and foll owed.

JUDGVMVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 594 to 600
of 1965.
Appeal s by special | eave fromthe judgnent and order dated

March 28, 1962 of the All ahabad H gh Court inl. T. Msc.
Case No. 424 of 1959.

417

A. K Sen, T. A Ranmachandran, J. B. Dadachanji, for the

appel lants (in all the appeals).
T. Desai, Gopal  Singh and R N Sachthey, for the
respondent (in all the appeals).
The Judgrment of the Court was delivered by
Bhargava, J. These appeals by special leave are directed
agai nst the judgnent of the Allahabad H gh Court returning
an answer to the follow ng question referred to it by the
I ncome-tax Appel | ate Tribunal
"Whet her on the facts and circunstances of the
case the salary paid or credited to a Karta of
the famly for |looking after the fanmly's
busi ness was a perni ssibl e deducti on under s.
10(2)(xv) in computing the income of the
fam ly business.”
The assessee was a Hindu undivided famly carrying on a
joint famly business of conm ssion agency in cloth ‘under
the nanme of Jugal Kishore Bal deo Sahai and was, in‘addition
deriving income fromsone property and from sone partnership
business in which the karta Babu Ram was a  partner
representing the interest of the Hindu undivided famly.
The famly consisted of Babu Ram his brother Gobardhandas
and their sons. In June, 1946, the karta Babu Ramwote a
letter to his brother Gobardhandas, who was the only other
adult nenber of the famly, stating that, since he was
managi ng all the business, he ought to get a salary of Rs.
1,000 per nonth. Cobar dhandas pronptly agreed to this
proposal and consequently in the account books of the famly
for the year in question a sumof Rs. 12,000 was debited in
the expense account of the Hi ndu undivided fanily business,
viz., of Jugal Kishore Baldeo Sahai and the same ampbunt was
credited in the name of Babu Ramas an individual. The
first such credit was made in the account year relevant to
the assessment year 1946-47 and simlar credits continued to
be mde in subsequent accounting years upto the vyear
relevant to the assessnent year 1952-53. Thus, the debit
against the H ndu famly business at the rate of Rs. 12,000
per year and simlar credit in the name of Babu Ram was made
in the accounts for seven years. |In each of these seven
years the H ndu undivided famly as the assessee clained
that this sumof Rs.12,000 every year should be deducted as
an expenditure under s. 10 (2) (xv) oft he Incone-tax Act.
The I ncome-tax O ficer rejected the clainmand that order was
uphel d by the Appell ate Assistant Conmissioner as well as by
the Tribunal. Ther eupon; at the request of the assessee
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appel | ant, the question reproduced by us was referred by the
Tri bunal for the opinion of the H gh Court. The Hi gh Court
answered the question against the

418

appel | ant and uphel d t he view of t he Tri bunal
Consequently, these appeal s have been brought up before -us.
The Hi gh Court has taken the view that under the H ndu Law,
a karta is bound by reason of his being the karta to nanage
all the business of the famly wthout being entitled to any

remuneration for the service of managenent. It went on to
comment that indeed, when under the law a karta represents
the famly, it would be anonmalous to think of a karta as

bei ng an enployee of hinself or being entitled to
remuneration for acting as such and receiving paynent from
his ownself. This view was expressed by the High Court on
the basis of its opinion about the rights and duties of a
karta of a Hindu undivided famly under the H ndu Law and to
arrive ~at this  view, the Court relied on a conmment in
Gopal chandra ~Sarkar Sastri’s Hindu Law, 1940 Edn., N E

Raghavachariar’s Hi ndu Law, 4th Edn., and Mayne’'s Hi ndu Law,

Il th Edn., and in addition, on a decision of the Madras
Hi gh Court in Kri shnswarmri Ayyangar V. Raj agopal a
Ayyangar. (1) It was on the basis of these comments in the
books of H ndu Law'that the Allahabad Hi gh Court held the
view that Babu Ram being the karta of the famly, was not
entitled to draw any remuneration for carrying on the
busi ness of the H ndu undivided famly.

The decision of ‘the Mdras H gh Court and the views
expressed by these commentators do not show that a Karta of
a Hndu undivided famly is not entitled 'to charge for
services rendered to the famly business under any
circunstances at all. The right to receive renuneration is
negatived with sonme qualifications. “Either- it is stated
that no remuneration is payable except under speci a

arrangenent, or a scope for payment is recognised by saying
that the manager or karta is not "ordinarily" entitled to
remuneration. The Madras Hi gh' Court in the case of
Kri shnaswam  Ayyangar v. Raj agopala Ayyangar (1) held that
"the managing coparcener was not. entitled to speci a

remuneration in the absence of a valid special agreenent".

We are unable to understand the nmeaning of the -expression

"valid special agreenent”. It is, of course, necessary that
before a karta receives remuneration, it should be under a
valid agreenent. In judging what is a valid or proper

agreenment which would justify the paynent ~of remuneration
paid to a karta of the H ndu undivided fanily for ~nanaging
t he business of the famly to be deductible as an
expendi ture under s. 10 (2) (xv) of the Incone-tax Act, the
test, we think, which should be applied, is whether the
agreenment has been nade by or on behalf of all the nenbers
of the Hindu undivided famly and whether it was  in the
interest of the business of the famly, so that it could be
justified on grounds of conmercial expediency. That is the
test which has always to be applied when considering whether
a particul ar

(1) I.L.R 18 Mad. 73

419

expenditure clainmed as a deduction under s. 10 (2) (xv) of
the I ncone-tax Act has been incurred wholly and exclusively
for the purpose of the business.

This Court in Jitmal Bhuramal v. Conm ssioner of |ncone-tax
Bihar and Olissa (1) has already held that "a Hindu
undivided fanily can be allowed to deduct salary paid to a
menber of the family, if the paynment is nmade as a matter of
commercial or business expediency". M. S T. Desai
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| earned counsel appearing for the departnent tried to
di stinguish that case on the ground that in that case the
salaries which were held to be deductible were paid to
junior menber of the famly and not to the karta. The view
expressed by this Court was in general terms and did not
make any distinction between a junior nenber of the famly
or a karta. The principle was laid dowmn by this Court
wi t hout any such distinction even though the Court was then
concerned with salaries which had been paid to junior
nmenbers of the famly.

We do not consider that the decision given by this Court in
that case needs to be given a narrow interpretation so as to
confine the right of deducting the remuneration paid by a
H ndu undivided famly to junior nmenbers only. There seens
to be no reason at all why if a karta is paid renuneration
he should be in a position-different fromthat of any junior
menber . It is true that a karta has a right to manage the
property of the H ndu undivided fam |y on behalf of all the
coparceners but there is no obligation or duty on him to
carry on_ a particular business of the famly. It is well-
established that any nenber of a H ndu undivided famly
including a karta can have a separate personal source of
income if that inconme is earned i ndependently of the Hindu
undivided famly assets or business. 1t is primarily on
this basis that it has been held that salary or renuneration
paid to the junior nenmber of the famly for services
rendered to the fanm |y business becones his separate incone
and consequently ‘a deductible expenditure under s. 10(2)
(xv) of the Act when conputing the income of the famly. In
simlar circunstances, if a karta offers his services to the
famly instead of choosing an-independent career to earn his
separate incone and receives renuneration fromthe famly,
there is no reason why the renmuneration-so paid to him
cannot be treated as an expenditure for-carrying on the
busi ness of the family and consequently "expended whol Iy and
exclusively for the purpose of the business and deductible
under s. 10 (2) (xv) of the Act.

As we have already indicated above, the general view
expressed by conmentators on Hi ndu Law as well as in decided
cases is that even the karta of a fanmly can be paid
renmuneration for carrying on famly business, provided it is
under some agreenent. There seens to be no reason why,  if
all persons conpetent in a Hindu

(1) 44 1.T7T.R 887.

420

undivided family to enter into an agreenent on its behalf
consider it appropriate that the karta should be paid
remuneration and enter into an agreenent to pay remuneration
to him that remuneration should not be held to be an
expenditure incurred in the interest of the famly, and
consequently an expenditure deductible under s. 10°(2) (xv)
of the Act. In the present case, Babu Ram received
remuneration when he and his brother Gobardhandas ' agreed
that such remuneration should be payable. The other nenbers
of the H ndu undivided famly were m nor sons of Babu Ram
himsel f or of Gobardhandas. Babu Ram and Gobardhandas,
being the only two nenmbers of the fam |y conpetent to act on
behal f of the famly including the minors, entered into this
agreement, obviously because it was considered in the
interest of the family that Babu Ram should receive this
paynment. W are not at all inpressed by the argunent urged
on behalf of the departnment that, since sone of the
coparceners were mnors, no valid agreenent at all on their
behal f could have been entered into by Babu Ram or
CGobardhandas so as to allow paynment of remuneration to the
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karta, Babu Ram The minor sons of Babu Ramcould certainly
be represented by hinself and the nminor sons of Gobardhandas

could either be represented by him being his sons, or, in
the alternative, Babu Ram coul d represent themin the agree-
ment as the karta of the famly to which they bel onged. It

is true that under the agreenment, some paynent was to be
made out of the income of the famly to Babu Ramso as to
become his separate property. But that circunstance would
not, in our opinion, invalidate the agreenent nerely because
Babu Ram represented sone of the m nors on whose behalf the
agreement was nade. |If the agreement is held to be in the
i nterest of the famly, +the agreenent would not be
i nval i dated when executed on behalf of the mnors by the
person authorised to act on their behal f sinmply because the
m nors happened to be represented by a person who receives
some benefit under the agreement. The test of the wvalidity
of an agreement on behalf of a mnor is that it should be
for the benefit of the minor, and in this case, there is no
finding that ~the agreenent entered into on behalf of the
H ndu undivided famly including the mnors by Babu Ram and
CGobar dhandas was in any way prejudicial to the interests of
the minor menbers. On the other hand, the facts found show
that sonme of the minors subsequently attained mgjority and
none of them challenged the validity of this agreenent on
the ground that it had been executed during their mnority
and that it was against their interest. In fact, it was
found that subsequently, when therewas a- partition il
which even the sons of Babu Ramseparated from him the
amount to the credit of Babu Ramin the accounts was treated
as his separate asset and was not included in the assets of
the H ndu undivided famly w thout any objection from any of
the nenbers of the family who were ninors at the earlier
st age when the agreenent

421

was entered into Consequently, we are unable to hold' that
the agreement, by which Babu Ram was al | owed this
remuneration of Rs. 1,000 p.m, ‘was in any way Vitiated,
and, as we have already held above, it was an “agreenent
executed in the interest of the famly.

in our view, if a remuneration is paidto the karta of the
fam |y under a valid agreenent which is bonafide and in the
interest of, and expedient for, the business of the famly
and the paynent is genuine and not excessive, such
remuneration nust be held to be an expenditure laid out
wholly And exclusively for the purpose of the business of
the fanily and nust be allowed as an expenditure under s.
10(2) (xv) of the Act.

In this connection, we may take notice of a decision in_ the
Pat na case, Conmi ssioner of Incone-tax, Bihar and Orissa v.
Jai narain Jagannath, (1) wherein also it was held that "a
menber of a joint H ndu fanmily m ght conceivably do business
in his individual capacity and in that capacity m ght render
services to the joint fanmily trading firmin consideration
of which the firmm ght pay himsuch renmuneration as it
would pay to an outsider. |If such renuneration is not
excessive and is reasonable and is not a device to escape
income-tax, then it wll be a legitimte deduction in
conputing the, profits of the business. |If, on the other
hand, t he anmount pai d is unr easonabl y hi gh and
di sproportionate to the services rendered by him then it
may be treated as part of the profits of the firm
distributed in a particular manner. In the present case,
there is no indication of any finding that.the paynent to
Babu Ramwas at all high, or was not commensurate with the
services rendered by him
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An alternative ground, on which M. Desai on behalf of the
departrment chall enged this deduction under s. 10(2) (xv),
was that the remuneration was being paid to Babu Ram not
only to marriage the H ndu undivided fam |y business carried
on under the name of Jugal Kishore Bal deo Sahai, but also
for other businesses, including those of the partnership
firnme in which Babu Ramwas a partner in his own naneg,
though representing the H ndu undivided famly. |In support
of this proposition, |earned counsel relied on the decision
of t he Calcutta High Court in Jitnal Bhur anal V.
Conmi ssi oner of Income-Tax, Bihar & Oissa,(2) whi ch
judgrment was affirmed by this Court as reported in Jitm

Bhuranmal v. Conmm ssioner of Incone-tax, Bihar & Oissa.(3).
In that case, there was a finding of fact that two junior
menbers of the H ndu undivided fanily, @ulzarilal and
Madanl al , were enpl oyed i n-the partnership business in which
the Karta of the famly was a partner and had rendered
services to that business. This Court, while recognising
the principle-that

(1) 13 1. T.R 410.

(3) 44 1.T.R 887.

(2) 37 1.T.R 528.

422

"a Hi ndu undivided famly is allowed to deduct salaries paid
to nenbers of the fam ly, if the paynment is made as a matter
of commercial or business expediency", laid down t he
exception that the services rendered nmust beto the fanily.

It was held that, since the services had been rendered not
to the famly, but to the partnership firm the renuneration
paid to those nenmbers was not a legitimte deduction -under
s. 10(2)(xv) fromthe incone of the H ndu undivided famly,

and that it could be a valid deduction-only when conputing
the i ncone of the partnership business.

It is true that in the case before us the statenent of the
case mentions that the agreenent for payment of reruneration
to Babu Ramwas to the effect that he was to get Rs. 1,000
p.m for |ooking after the businesses of the H ndu undivi ded
famly. It is because of the use of the word "businesses"
in the plural that |[|earned counsel wurged - that t he
remuneration given to Babu Ram was not nerely  for ~1ooking
after the Hi ndu undivided fam ly business, but also for
rendering services to the partnership firms in which Babu
Ram was a partner. W do not consider that this interpre-
tation of the agreenent is correct. The agreenent does not
envi sage any paynent to Babu Ram for services rendered to
the partnership firnms. The |anguage used was that Babu Ram
should receive the renuneration for managing all t he
busi nesses of the H ndu undivided famly, which can only
nmean that he was to manage the affairs of  the  Hi ndu
undivided fanmily firmand also to |ook after the interests
of the H ndu undivided fam |y in other businesses. Thus,

the remuneration was not intended to cover any services
rendered by himto the partnership firms apart from whatever
he was required to do in the capacity of |ooking after —and

managing the affairs of the Hi ndu undivided famly. The
principle laid down in the case of Jitmal Bhuramal v.
Conmi ssioner of Incone-tax, Bihar and Oissa (1) is,

therefore, not applicable to the case before us.
The appeals are consequently allowed. The judgnent of the
H gh Court 1is set aside and the question referred by the

| ncone-t ax Appel | ate Tri bunal is answer ed in t he
affirmative. The appellant will be entitled to its costs in
this Court as well as in the H gh Court.

V.P.S. Appeal s di sni ssed

(1) 44 |.T.R 887.
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