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ACT:

Wit of Habeas Corpus served on Respondents directing
themto produce the two named persons-Respondents fail to
file a return but. explain the reasons for - not producing
them Appropri ate nmode of enforcing obedience to a Wit of
Habeas Cor pus, explai ned- Cont enpt  of Court. Act, 1971
Sections 2 (a) and 2 (b) "civil contempt" and willful d
obedi ence", explained Exenplary Cost by way of Conpensation
ordered under Rule 6 of order XLVII of Supreme Court Rules,
1966.

HEADNOTE:

On Novenber 24, 1983, the Court by its judgnment and
order directed that a wit of Habeas Corpus be issued-Though
the 1st, 2nd and 4th respondents were served, they failed to
file a returnto the Wit. However a return on affidavit by
one Ajai Vikram Singh Director, Mnistry —of Defence  was
filed on 12.12.1983 expressing their inability to produce
the two naned officers due to circunstances beyond their
control and their failure to trace them even wth the
assistance of Central Bureau of Investigation. This was
supported by a copy of the report by the Dy.  Inspector
General of Police (s).

Maki ng the Rul e absol ute the Court,

N

HELD 1. In conpliance with the mandatory “direction
contained in the Wit of Habeas Corpus, the person to whom
it is directed is under a legal obligation to produce the
body of the person alleged to be unlawfully detained before
the Court on the day specified and to nake a formal return
to the wit. Here, such a wit has been issued and there has
been failure to produce the missing persons in respect of
whomwit is issued and to file the return as mandated by

| aw. [547E-F]

2:1 The Contenpt of Courts Act, 1971 defines 'contenpt
of court” in Sec. 2(a) to nean 'civil contenpt or crimna
contempt’. "Civil contenmpt’ is defined in Sec. 2(b) to nean

wi Il ful disobedience to any judgnment decree, direction,
order, writ or other process of a Court or willful breach of
an undertaking given to a Court’. WIIful disobedience to a
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wit issued by the Court constitutes civil contenpt. [547H
548A]

2:2 Mere failure to obey the wit may not constitute
civil contenpt dependi ng upon the facts and circunstances of
the case. But willful disobedience to a wit issued by a
Court constitutes civil contenpt. Again it is well settled
that the appropriate node of enforcing obedience to a wit
of habeas <corpus is by comittal for contenmpt. A comitta
order may be

545
made agai nst a person who intentionally makes a false return
to a wit of habeas corpus, but an uni ntenti ona

m srepresentation on a return is not a ground for conmttal.
[ 548B- C]

2:3 The view of this Court as expressed in the nmain
judgrment clearly indicates that the assertion of respondents
1, 2 and 4 that C. Daniel and C. Paul |eft Phungrei Canp
where 21st  Si kh Regi nent were stationed is not correct and
that to avoid responsibility flowing from the nmnysterious
di sappearance of ~ C. Daniel ~and C Paul an attenpt was made
to suggest that they had left alive in the conpany of their
conpatriots. On that conclusion one can say that there is a
willful disobedience  to the wit of habeas corpus by
m sl eading the court by presenting a distorted version of
facts not borne out by the record. It is thus established
that the respondents 1, 2 and 4 have committed civi
contenpt by their willful disobedience to the wit. [548D E]

3:1 CGvil contempt is punishable with inprisonnment as
well as fine. In a given case, the court may al so penalise
the party in contenpt by ordering himto pay the costs of
the application. A fine can also be -inposed upon the
contemmor. [ 548F]

3:2 In the facts and circunstances of the case, keeping
inview the torture, the agony and the nmental oppression
through which Ms. C.  Thingkhuila, wife of Shri C. Danie
and Ms. C Vangamia, wfe of Shri® C. Paul had to pass and
they being the proper applicants, the formal application
being by. Sebastion M Hongray, the court considered it
proper and directed that as a neasure of exenplary costs as
is permissible in such cases, respondents Nos. 1 and 2 shal
pay Rs. 1 lac to each of the aforenentioned two women within
a period of four weeks from April 23, 1984

[ 548G H;” 549A]

4. Further adjourning the nmatter to enable the
respondents to trace or |ocate the two nissing personsis to
shut the eyes to the reality and to peruse a mrage. The two
of ficers have not met their tragic end in an encounter as is
usually claimed and the only possible inference that can be
drawn from circunstance of the case is that both of them
must have net an unnatural death. Prinma facie, it would be
an offence of nurder. Wwo is individually or collectively
the perpetrator of the crime or is responsible for their
di sappearance will have to be determned by a proper
thorough and responsible police investigation. It is —not
necessary to start casting a doubt on anyone or -any
particular person. But prima facie there is material on
record to reach an affirmative conclusion that both Shri C.
Daniel and Shri C  Paul are not alive and have met an
unnatural death. And the Union of India cannot disown the
responsibility in this behalf. [549B- E]

(The Court issued a wit of mandanus to t he
Superi nt endent of Police, Ukhrul, Manipur State to treat al
the papers in the Wit of Habeas Corpus as "information of a
cogni zabl e offence and to conmence investigation as"
prescribed by the relevant provisions of the Code of
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Crimnal Procedure.)

[ 549E- F]
546
JUDGMVENT:
ORIG NAL JURISDICTION : Wit Petition (Crimnal) No.
148 of 1983.

(Under article 32 of the Constitution of |ndia)

Ms. Nandita Haksar and C.S. Vaidyanathan for the

Petitioner. Ms. A. Subhashini for Respondent.

Ms. U mla Kapoor for Respondent.

V.C. Mahajan, P.N Puri S. K Mhta and Balbir Singh
Shant for Respondent.

The Judgnent of the Court was delivered by

DESAI, J. On-Nov. 24, 1983, the Court by its Judgment
and order  directed that a wit of habeas corpus be issued.
The operative portion of the order reads as under:

"Accordingly, this petition is allowed and we
direct that a wit _of habeas corpus be issued to the

respondents 1, 2 and 4 commanding themto produce C.

Daniel, retired ~Nai k Subedar of Mnipur Rifles and

Headmast er of the Juni or H gh School of Huining Village

and C.Paul, Assistant Pastor of  Huining Baptist

Church, who were taken to Phungrei Canmp by the jawans

of 21st Sikh Regiment on March~ 10, 1982 before this

Court on Dec. 12, 1983 and file the return."”

The Registry issued the wit and served the sane upon
first respondent-Union of I ndi a, second respondent -
Secretary, Mnistry of Honme Affairs and 4th  respondent-
Conmandant, 21st Si kh Regi ment, Phungrei Canp. Pursuant to
the wit, it was obligatory upon respondents 1, 2 .and 4 to
file the return and to produce C Daniel and C | Paul. A
return on affidavit by one Alai Vikram Singh, Director,
M nistry of Defence dated Decenber 9, 1983 was produced in
the Court on Decenmber 12, 1983 (stating therein "that wth
all the will and the best efforts, the respondents are
unable to produce S/shri C. Daniel and C. Paul for the
reasons set out in the affidavit and crave for indulgence of
the Hon’ble Court for their inability to produce the above-
nanmed individuals due to ci rcunst ances — beyond their
control." It was reiterated that C. Daniel and C. Paul were
not in the custody or control of respondents 1, 2, and 4. To
this return several affidavits and nessages were
547
annexed saying that the Arny authorities conducted an
extensive search for tracing C Daniel and C  Paul but
nothing fruitful has been achieved. One Surendra Kunar
Deputy Secretary, Mnistry of Hone Affairs had also filed
the return stating that C. Daniel and C. Paul are neither in
the custody or control of respondent No. 2. It was stated
that Central Bureau of Investigation (CBI for short) have
been directed to conduct enquiries to | ocate the
aforementioned two persons and to intimate the result
thereof. The matter was adjourned to enable the respondents
to pursue their efforts. Nothing fruitful came up even
though the matter was tw ce adjourned at the request of
| earned Attorney Ceneral who entered appearance on behal f of
respondents Nos. 1, 2 and 4. The wit petition was posted
for further hearing and orders on April 19, 1984. On that
day, a summary of enquiry nade by CBI was submtted to the
Court in which it was stated that "the field enquiries made
by the CBI and the efforts nmade to |locate the two persons
have yielded no results and it has not been possible to
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| ocate Sri Daniel and Sri Paul’, The report was submitted by
the Dy. Inspector Ceneral of Police (S).

It is now necessary to deal wth the failure of
respondents 1, 2 and 4 to file the returnto the wit of
habeas corpus. After a prelimnary enquiry and after hearing
the respondents and after negativing their contentions that
Shri C. Daniel and Shri C. Paul were not seen last alive in
the custody of the 4th respondent, the Court directed to
issue a wit of habeas corpus. The wit of habeas corpus was
i ssued and was served on respondents 1, 2 and 4. In
conpliance with the mandatory direction contained in the
wit of habeas corpus, the person to whomit is directed is
under a legal obligation to produce the body of person
alleged to be unlawfully detained before the Court on the
day specified and to nmke a formal return to the wit. (1)
Such a wit has been issued  and there has been failure to
produce the nissing persons in respect of whom wit is
issued and to file the return as mandated by | aw

The next guestion therefore, is : what 1is the
appropriate node of enforcing obedience to a wit of habeas
corpus ?

The Contenpt of Courts ~Act, 1971 defines 'contenpt of
court’ in Sec. 2(a) to nean ’'civil contenpt or crimna
contempt’. "Civil con
548
tempt’ is defined in Sec. 2(b) to nmean wi | ful disobedience
to any judgnent decree, direction, order, ~wit or other
process of a Court or wilful breach of an undertaking given
toa Court.’” WIful disobedience to a wit issued by the
Court constitutes civil contenpt. The question is : whether
this disobedience is wilful ? Mere failure to obey the wit
may not constitute civil contenpt dependi ng upon the facts
and circunstances of the case. But wl ful di sobedience to a
wit issued by a Court constitutes civil contenpt. Again it
is well-settled that 'the appropriate node of enforcing
obedience to a wit of habeas corpus is by conmttal for
contenpt. A comittal order nay be made agai nst a person who
intentionally nakes a false returnto a wit of habeas
corpus, but an unintentional misrepresentationon a'return
is not a ground for commttal.’ (1)

The view of this Court as expressed in-the main
judgrment clearly indicates that the assertion of respondents
1, 2 and 4 that C Daniel and C Paul |eft Phungrei Canp
where 21st Sikh Reginent were stationed is not correct and
that to avoid responsibility flowing from the  nysterious
di sappearance of C. Daniel and C. Paul an attenpt was made
to suggest that they had left alive in the conpany of their
conpatriots. The Court has rejected this submssion as
unt enabl e and uncorrect. On that conclusion one can say that
there is a wlful disobedience to the wit of habeas corpus
by m sl eading the court by presenting a distorted version of
facts not borne out by the record. It is thus established
that the respondents 1, 2 and 4 have committed civi
contenmpt by their wilful disobedience to the wit.

Cvil contenpt is punishable with inprisonnent as well
as fine. In a given case, the court may also penalise the
party in contenpt by ordering him to pay the costs of the
application. (2) A fine can also be inposed upon the
cont emmor .

Now in the facts and circunstances of the case, we do
not propose to inmpose inprisonnent nor any anmpunt as and by
way of fine but Kkeeping in viewthe torture, the agony and
the nmental oppression through which Ms. C.  Thingkhuila
wife of Shri C. Daniel and Ms. C. Vangamia, wife of Shri C
Paul had to pass and they being the proper applicants, the
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formal application being by Sebastian M Hongray, we direct
that as a measure of exem

549

plary costs as is permissible in such cases, respondents
Nos. 1 and 2 shall pay Rs 1 lac to each of the
af orementioned two wonen within a period of four weeks from
t oday.

A query was posed to the |l earned Attorney General about
the further step to be taken. It was nade clear that further
adjourning the matter to enable the respondents to trace or
| ocate the two missing persons is to shut the eyes to the
reality and to pursue a mrage. As we are inclined to direct
registration of an offence and an investigation, we express
no opinion as to what fate has befallen to Shri C. Danie
and Shri C. Paul, the nmissing two persons in respect of whom
the wit of habeas corpus was issued save and except saying
that they have not" net-their tragic end in an encounter as
is usually clained and the only possible inference that can
be drawn from-circunstance al ready discussed is that both of
t hem nust' _have nmet an unnatural death. Prima facie, it would
be an of fence of murder. Wo is individually or collectively
the perpetrator of the crime or is responsible for their
di sappearance will have to be determned by a proper
t horough and responsible police investigation. It is not
necessary to start casting a doubt 'on anyone or any
particular person. But prima facie there is nmaterial on
record to reach an affirmative conclusion that both Shri C.
Daniel and Shri C. ‘Paul are not alive and have met an
unnatural death. And the Union of India cannot di sown the
responsibility in this behal f. If this inference is
perm ssi ble which we consider reasonable in the facts and
circunstances of the case, we direct that “the Registrar

(Judicial) shall forward all the papers of the case
acconpanied by a wit of mandamus to the Superintendent of
Police, Ukhrul, Manipur State to be treated as informtion

of a cognizable offence and to commence investigation as
prescribed by the relevant provisions of the /Code of
Crim nal Procedure.

S R Rul e made absol ute.
550




