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The appellant in Civil Appeal No. 1748 of 1999 filed a wit
petition before the Hi gh Court of Bonbay chall enging ' various notices
i ssued to them under Section 50 read with Section 51 of the Foreign
Exchange Regul ation Act, 1973  (for short, the FERA Act) and
contended that the appellant conmpany was not liable to be prosecuted
for the offence under Section 56 of the FERA Act. In this appeal filed
agai nst the judgnent of the Division Bench of the Bonbay High Court,
dated 7th Novenber, 1998, the appellant contends that no crininal
proceedi ngs can be initiated against the appellant-conpany for the
of fence under Section 56(1) of the FERA Act as the m nimum
puni shment prescribed under Section 56(1) (i) is inprisonnent for a
termwhi ch shall not be |ess than six nonths and with fine. Secti on
56 of the FERA Act, 1973 reads as follows :

"56. O fences and prosecutions - (1) Wthout prejudice
to any award of penalty by the adjudicating officer under this
Act, if any person contravenes any of the provisions of this Act
(ot her than Section 13, clause (a) of sub-section (1) of section
18, Section 18A, clause (a) of sub-section (1) of section 19, sub-
section (2) of section 44 and sections 57 and 58, or of any rule,
direction or order nade thereunder, he shall, upon conviction by
a court, be punishable, --

(i) in the case of an offence the anpbunt or value involved in
whi ch exceeds one | akh of rupees, with inprisonnent for a term
whi ch shall not be less than six nonths, but which may extend
to seven years and with fine:

Provided that the court may, for any adequate and speci al
reasons to be nentioned in the judgnent, inpose a sentence of
i mprisonnment for a term of |ess than six nonths.

(ii)\ 005\ 005.
(2)\ 005\ 005
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(3)\ 005\ 005
(4)\ 005\ 005
(5)\ 005\ 005
(6)\ 005\ 005. "

The contention of the appellants in ot her connected nmatters
also is to the sanme effect that in a case where the offence is
puni shabl e with a nandatory sentence of inprisonnment, the conpany
cannot be prosecuted as the sentence of inprisonnment cannot be

enf orced agai nst the conpany. VWen the matter came up before the
bench of three | earned Judges of this Court, the decision in

Assi stant Conmm ssi oner, Assessnent-1| Bangalore & O's vs.

Vel | i appa Textiles Ltd & Anr. (2003) 11 SCC 405 was cited in

support of that contention. The bench doubted the correctness of the

above decision and by reference order dated 16.7.2004 reported in
2004(6) SCC 531, the matter has thus been placed before this
Court by the |l earned Chief Justice of India for our decision

The question that arises for consideration is whether a conpany
or a corporate body could be prosecuted for offences for which the
sentence of inprisonment is a mandatory puni shrment. In Vel liappa
Textiles' case (supra), by a majority decision it was held that the
conpany cannot be prosecuted for offences which require imnposition

of a mandatory term of i npri sonment coupled with fine. It was further
hel d t hat where puni shnent provided is inprisonnent and fine, the
court cannot inpose only a fine. In~ Velliappa Textiles, prosecution

was | aunched agai nst 'the respondent, a private |limted conpany, for
the of fences puni shable under Sections 276-C, 277 and 278 read with

Section 278-B of the lncone Tax Act. Under ~Section 276-C and 277
of the Income Tax Act, the substantive sentence provided is the
sentence of inprisonment and fine. Speaki ng for .the majority, one

of us, (Srikrishna, J.) held that the first respondent conpany cannot

be prosecuted for offences under Section 276-C, 277 and 278 read

with Section 278-B since each of these sections requires the

i mposition of a mandatory term of inprisonment coupled with a fine

and | eaves no choice to the court 'to inpose only a fine. The majority
was of the view that the |egislative nandate is to prohibit the courts
fromdeviating fromthe ni ni mum nmandat ory puni shnment prescri bed

by the Statute and that while interpreting a penal statute, if nore than
one view is possible, the court is obliged to |lean in favour of the
constructi on which exenpts a citizen frompenalty than the one which

i nposes the penalty. Fol | owi ng the decision in State of

Mahar ashtra vs. Juganmander Lal Al R 1966 SC 940, it was held

that the expression used is "inprisonnent and fine" and the court is
bound to award sentence of inprisonment as well as fine and that

there is no discretion on the part of the court to i npose only a fine and
that the court cannot interpret the statutory provisions in a way so as
to supply a lacuna in a statute.

The view expressed in Velliappa Textiles is seriously assail ed
before us by the Additional Solicitor General, M. Mlhotra, who
appeared for the respondents. Seni or Counsel Shri KK Venugopal
Shri Andhi yarujina, Shri Ashok Desai and other counsel supported the
contention that a conpany cannot be prosecuted for an offence, for
whi ch the mandatory sentence is inprisonnment. Shri Ram Jet hmal an
appearing for the appellant in the appeal arising out of Special Leave
Petition (Crl.) No. 4995 of 2003 supported the view that the conpany
is liable to be prosecuted even if the offence is punishable both with
a termof inprisonnment and fine. He submitted that in case the
conpany is found guilty, the sentence of inprisonnent cannot be
i nposed on the conmpany and then the sentence of fine is to be
i nposed and the court has got the judicial discretion to do so. He
further subnmitted that this course is open only in the case where the
conpany is found guilty but if a natural person is so found guilty,
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both sentence of inprisonment and fine are to be inposed on such
person.

There is no dispute that a conpany is liable to be prosecuted
and puni shed for crimnal offences. Al t hough there are earlier
authorities to the effect that corporations cannot comrit a crine, the
general |y accepted nodern rule is that except for such crinmes as a
corporation is held incapable of conmitting by reason of the fact that
they involve personal malicious intent, a corporation nay be subject
to indictment or other crimnal process, although the crimnal act is
conmitted through its agents.

As in the case of torts, the general rule prevails that the
corporation nmay be crimnally liable for the acts of an officer or agent,
assuned to be done by _him when exercising authorized powers, and
wi t hout proof that his act was expressly authorized or approved by the

cor porati on. In the statutes defining crimes, the prohibition is
frequently directed agai nst any "person" who commits the prohibited
act, and 'in _many statutes the term"person" is defined. Even if the

person is not specifically defined, it necessarily includes a corporation
It is usually construed toinclude a corporation so as to bring it within

the prohibition of the statute and subject it to punishment. I n nost
of the statutes, the word "person" is defined to include a corporation.
In Section 11 of the I ndian Penal Code, the "person" s

defined thus :

"The word "person" includes any Conpany or Associ ation
or body of persons, whether incorporated or not."

Therefore, as regards corporate crinmnal liability, there is no
doubt that a corporation or conpany could be prosecuted for any
of f ence puni shabl e under |law, whether it is comng under the strict
liability or under absolute liability.

I nasmuch as all crimnal and quasi-crimnal offences are
creatures of statute, the anenability of the corporation to
prosecution necessarily depends upon the term nology enployed in
the statute. In the case of strict liability, the term nol ogy enpl oyed
by the legislature is such as to reveal an intent that guilt shall not be
predi cated upon the automatic breach of the statute but on'the
establ i shnent of the actus reus. subject to the defence of due
di | i gence. The law is prinmarily based on the terns of the statutes. In
the case of absolute liability where the |egislature by the cl earest
i ntendnment establishes an offence where liability arises instantly upon
the breach of the statutory prohibition, no particular state of mndis a
prerequisite to guilt. Cor porati ons and individual persons stand on
the same footing in the face of such a statutory offence. It is a
case of automatic prinmary responsibility. It is only in a case
requiring nmens rea, a question arises whether a corporation could
be attributed with requisite nmens rea to prove the guilt. But as we
are not concerned with this question in these proceedings, we do not
express any opinion on that issue.

In series of offences punishable under various statutes,
sentence of inprisonment and fine are prescribed as the punishnent.
In some of these enactnments, for certain offences a mnimum period
of inprisonnent is prescribed as punishment. Under Section 56(1)(i)
of the FERA Act, in respect of certain offences, if the anpbunt or val ue
i nvol ved therein exceeds one | akh of rupees, the punishnment
prescribed is inprisonment for a termwhich shall not be | ess than six
nont hs, but which nay extend to seven years and with fine. In any
ot her case, the punishnent prescribed is inprisonnment for a term
whi ch may extend to three years or with fine or with both.
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Going by the provisions in Section 56 of the FERA Act, if the
vi ew expressed in Velliappa Textiles is accepted as correct |aw, the
conpany could be prosecuted for an offence involving rupees one | akh
or less and be punished as the option is given to the court to inmpose
a sentence of inprisonnent or fine, whereas in the case of an offence
i nvol ving an amount or val ue exceedi ng rupees one | akh, the court is
not given a discretion to inpose inprisonnent or fine and therefore,
the conpany cannot be prosecuted as the custodial sentence cannot
be i nmposed on it.

The legal difficulty arising out of the above situation was noticed
by the Law Conmi ssion and in its 41st Report, the Law Commi ssion
suggest ed anendnent to Section 62 of the Indian Penal Code by
adding the following lines :

"In every case in which the offence is only
puni shabl e with inprisonment or-wth inmprisonment and
fine and the offender is a conpany or other body corporate
or an associ ation of individuals, it shall be conpetent to
the court to sentence such offender to fine only."

Thi s reconmendation got no response fromthe Parlianent and
again inits 47th Report, the Law Comm ssion in paragraph 8(3) nade
the follow ng recomendation :

"I'n many of the Acts relating to economnic offences,

i mprisonnent is mandatory. \Were the convicted person

is a corporation, this provision-becomes unworkable, and it
is desirable to provide that in such cases, it shall be
conpetent to the court to inpose a fine. This difficulty can
ari se under the Penal Code also, but it islikely to arise
nore frequently in the case of econom c laws. W,

therefore, recomend that the follow ng provision should

be inserted in the Penal Code as, say, Section 62:

(1) In every case in which the offence is

puni shable with inprisonnent only or w th inprisonment
and fine, and the offender is a corporation, it shall be
conpetent to the court to sentence such offender to fine
only.

(2) In every case in which the offence is

puni shabl e with inprisonnent and any ot her puni shment

not being fine, and the offender is a corporation, it shall be
conpetent to the court to sentence such offender to fine.

(3) In this section, "corporation" nmeans an
i ncorporated conpany or other body corporate, and
includes a firmand ot her association of individuals."

But the Bill prepared on the basis of the recommendations of
the Law Commi ssion | apsed and it did not becone | aw. However few
of these recommendati ons were accepted by the Parlianment and by
sui tabl e amendnent some of the provisions in the taxation statutes
wer e anended.

The question whether a conpany could be prosecuted for an
of fence for which nmandatory sentence of inprisonnent is provided
continued to agitate the mnds of the courts and jurists and the | aw
continued to be the old | aw despite the recomendati ons of the Law
Conmi ssion and the difficulties were expressed by the superior courts in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

10

many deci si ons.

The question under consideration is that where an accused is
found guilty and the punishnment to be inposed is inprisonnent and
fine, whether the court has got the discretion to inmpose the sentence
of fine al one. Seni or counsel Shri Jethmal ani contended that if a
corporate body is found guilty of the offence commtted, the court,
t hough bound to inpose the sentence prescribed under |aw, has the
di scretion to inpose the sentence of inprisonment or fine as in the case
of a conpany or corporate body the sentence of inprisonment cannot
be i mposed on it and as the | aw never conpels to do anything which is
i mpossi ble, the court has to follow the alternative and inpose the
sentence of fine. The counsel al so hastened to add that this discretion
could be exercised only in respect of juristic persons and not in respect
of natural persons. It was contended that by doing so, the court
does not alter the provisions of the law by interpretation, but only
carry out the mandate of the |egislature. Seni or counsel appearing for
ot her appell ants, on the other hand, contended that the Parlianent
enacted laws knowing fully well that the conpany cannot be subjected
to custodial sentence and therefore the legislative intentionis not to
prosecut e the conpani es or-corporat e bodi es and when the sentence
prescri bed cannot be inposed, the very prosecution itself is futile and
meani ngl ess and thus the majority decision in Velliappa Textiles has
correctly laid down the law. The counsel on either side drew our
attention to various decisions on the point.

Different H gh Courts have taken different views on this
qguesti on. In State of Maharasthra vs. Syndicate Transport
1963 Bom L.R 197, it was held that the conpany cannot be prosecuted
for of fences which necessarily entail consequences of a corpora
puni shnment or inprisonnment and prosecuting a conpany for such
of fences would only result in the court stultifying itself by enbarking on
a trial in which the verdict of guilty is returned and no effective order
by way of sentence can be nade.

In Kusum Products Limted vs. S.K Sinha, ITO Centra
Crcle-X, Calcutta 126 I TR 804 (1980), the Calcutta High Court took
the view that even though the definition of "person" under Section
232(3)(i) 1is wide enough to include a conpany or a juristic person, the
word "person" could not have been used by Parliament in Section 277
(I'ncome Tax Act) in the sense given in-the definition clause. 't was
further held that the intention of the Parlianent is otherw se because
i mprisonnment has been made conpul sory for an of fence under Section
277 of the Act and a conpany being a juristic person cannot possibly be
sent to prison and it is not open to court to inpose a sentence of fine or
allow to award any punishnment if the court finds the conpany guilty
under the said Section, and if the court does.it, it would be altering the
very schenme of the Act and usurping the |egislative function

In Badsha vs. Incone Tax Officer 1987 (1) K L/T. 112
Justice Thomas, J., as he then was, follow ng the decision of the
Al | ahabad High Court in Modi Industries Linmted vs. B.C. Goel @ 144
| TR 496 (1983), held t hat "A company regi stered under the
Conpani es Act, 1956 is a juristic person and cannot be awarded the
puni shnment of inprisonment and hence cannot be prosecuted for
breach of Sections 277 and 278 of the Act" and therefore the court held
that the first accused being a firmwas not liable to be prosecuted for
of fences under Section 277 and 278.

In P.V. Pai vs. R L. Rnawra, Dy. Comm ssioner, Income
Tax, (1993) 2 Conp. L.J, 314 (Karn.), it was held that inprisonnment
al one was the punishnment that coul d be inposed on a person found
guilty and that the |l egislature intended that the offence under Section
277 should be met with puni shment of conpul sory inprisonment and
fine, and courts have no jurisdiction to inpose fine only and if that is
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done it would be altering the very scheme of the Act.

It is also pertinent to nake reference to the decision of this
Court in State of Maharashtra vs. Juganmander Lal AIR 1966 SC
940. That was a case where the accused was found guilty under
Section 3(1) of Suppression of Inmoral Traffic in Wnen & Grls Act,
1956. Under Section 3(1) of that Act, any person found guilty shall be
puni shabl e on his first conviction with rigorous inprisonnent for a term
of not less than one year and not nore than three years and al so with
fine which may extend to two t housand rupees. The Hi gh Court took
the view that the word "puni shabl e" used in the Section postul ated a
di scretion on the court to inpose a sentence of inprisonnent or a
sentence of fine or both. But this Court held that in the context in
whi ch the word "puni shabl e" has been used in Section 3(1), it is
i mpossible to construe it as giving any discretion to the court in the
matter of determ ning the nature of sentences to be passed in respect of
a contravention of ‘the provision. By using the expression "shall be
puni shabl e" the legislature has nade it clear that the offender shall not
escape 't he penal consequences. What the consequences are to be are
then specified in the provision and they are rigorous inprisonnment for a
peri od not | ess than one year and not nore than three years and also a
fine which my extend to Rs.2,000/-. These are the punishnments with
respect to a first of fence and hi gher puni shnents are prescribed in
respect of a subsequent offence. By saying that a person convicted of
the of fence shall be sentenced to inprisonnent of not |ess than one
year, the Legislature has nade it clear that the command is to award a
sentence of inprisonment in every case of conviction. It is difficult to
concei ve of clearer language for couching such comrand.

The counsel for the appellant relying on the above deci sion
contended t hat when the Section commands the punishnent for
i mprisonnment and fine, the court is not left with any discretionary power
to alter the sentence and that would ~anmount to re-witing the
provi sions of the |aw

Contrary view has been taken in series of other decisions to
whi ch our attention was drawn.

A full Bench of the Delhi Hgh Court in Delhi Municiaplity vs.
J.B. Bottling Conpany 1975 Crl. L.J. 1148 considered a sinilar

guesti on. The respondent - conpany was found guilty under Section 7
read with Section 16 of the Prevention of Food Adulteration Act, and
was fined rupees five thousand. The respondent-conpany filed an

appeal and contended that for the offence under Section 16 of the
Prevention of Food Adulteration Act, the mnimmperiod of six nonths
i mprisonnent is prescribed and the conpany i's inmune from
prosecution as the sentence contenpl ated under | aw cannot be inposed
on it. The Court held that:

"The office of the judges is always to nmake construction
as shall suppress the m schief and advance the renedy
and therefore it will stay its hand in passing the sentence
which will be inmpossible to execute but pass only such
sentence whi ch can be executed, nanely, fine. The
proviso to Section 16 applies only to the three cl asses of
of fences nentioned therein and as conpared to the rest of
the of fences contenplated by the Act are of |ess serious
nature and if indictnent of the conpany is confined to only
those of fences which are covered by the proviso, then not
only the intention of the legislature is defeated, but the
provi sions of Section 16(1-D) and Section 18 are also to
that extent rendered nugatory, insofar as the offences are
conmitted by the conpani es".
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In Oswal Vanaspati & Allied Industries vs. State of Utar
Pradesh (1993) 1 Conp. L.J. 172 (All.), the appellant-conpany sought
to quash the conplaint filed against it by the Food I nspector under
various sections of the Act alleging that the conpany cannot be
prosecuted for an offence under Section 16 of the Act as the sentence
of inprisonment provided under that section after its amendnent by the
Prevention of Food Adulteration (Anendrment) Act No. 34 of 1976 which
is mandatory cannot be awarded to it. In paragraph 7, the Full Bench of
the All ahabad H gh Court held as follows :

"A company being a juristic person cannot obviously be
sentenced to inprisonment as it cannot suffer
i mprisonment. The question that requires deternmnation is
whet her a sentence of fine alone can be inposed on it
under Section 16 of the Act or whether such a sentence
woul d be illegal and hence cannot be awarded to it. It is
settled | aw that sentence or punishment nust follow
convi ction; and if only corporal punishnent is prescribed, a
conpany which-is a juristic person_ cannot be prosecuted
as it cannot be punished. |[|f, however, both sentence of
i mprisonnent and fine is prescribed for natural persons
and juristic persons jointly, then, though the sentence of
i mprisonnent cannot be awarded to a comnpany, the
sentence of fine can be inposed on it. Thus it cannot be
held that in such a case the entire sentence prescribed
cannot be awarded to a conpany as a part of the
sentence, nanely, that of fine can be awarded to it. Legal
sentence is the sentence prescribed by |aw. A sentence
which is in excess of the sentence prescribed is always
illegal; but a sentence which is1ess than the sentence
prescri bed may not in-all cases be illegal."

It is also appropriate to make reference to a decision of the

United States Supreme Court. The judgment was rendered in United
States vs. Union Supply Conpany 54 Law. Ed. 87 by Justice
Hol nes. There was an indictnent of a corporationfor wllfully

violating the sixth section of the Act of Congress of 1902 and any

person who willfully violates any of the provisions of this Section shall
for each such offence, be liable to be punished with fine not |ess than
fifty dollars and not exceeding five hundred dollars, and inprisonnent
for not |ess than 30 days, nor nore than six nonths. It is interesting
to note that for the offence under Section 5, the Court had

di scretionary power to punish by either fine or inprisonment, whereas
under Section 6, both punishnents were to be inposed in all cases.

The plea of the conpany was rejected and it was held

"It seens to us that a reasonable interpretation of the

wor ds used does not lead to such a result. If we

conpare Section 5, the application of one of the penalties
rather than of both is made to depend, not on the

character of the defendant, but on the discretion of the
Judge; yet, there, corporations are nentioned in terns\005\005.
And if we free our minds fromthe notion that crimna
statutes nust be construed by sone artificial and
conventional rule, the natural inference, when a statute
prescri bes two i ndependent penalties, is that it neans to
inflict themso far as it can, and that, if one of themis
i npossible, it does not mean, on that account, to let the
def endant escape."

The Counsel for the appellant contended that the penal provision
in the statute is to be strictly construed. Reference was made to
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Tol aram Rel umal and another Vs. The State of Bonbay 1955(1)

SCR 158 at 164 and G rdhari Lal Gupta Vs. D.H Mehta and anot her

1971(3) SCC 189. It is true that all penal statutes are to be strictly
construed in the sense that the Court nust see that the thing charged

as an offence is within the plain nmeaning of the words used and nust

not strain the words on any notion that there has been a slip that the
thing is so clearly within the mschief that it nmust have been intended to
be included and woul d have included if thought of. Al penal provisions
like all other statutes are to be fairly construed according to the
legislative intent as expressed in the enactnent. Here, the |legislative
intent to prosecute corporate bodies for the offence conmtted by them
is clear and explicit and the statute never intended to exonerate them
frombeing prosecuted. It is sheer violence to commpnsense that the

| egi slature intended to punish the corporate bodies for mnor and silly
of fences and extended imunity of prosecution to nmajor and grave
economni c cri mes.

The distinction between, a strict construction and a nore free
one has di'sappearedin nodern times and now nostly the question is
"what is true construction of the statute?" A passage in Craies on
Statue Law  7th Edn. reads to the follow ng effect

"The distinction between-a strict and a liberal construction
has al nost di sappeared with regard to all classes of
statutes, so that all statutes, whether penal or not, are

now construed by substantially the same rules. Al
nodern Acts are framed with regard to equitable as well as
| egal principles.’ "A hundred-years ago", said the court

in Lyons’ case, "statutes were required to be perfectly
preci se and resort was not had to a reasonabl e
construction of the Act, and thereby crimnals were often
al l owed to escape. This is not the present node of
construing Acts of Parlianent. They are construed now
with reference to the true nmeaning and real intention of
the legislature.”

At page-532 of the sane book, observations of
Sedgwi ck are quoted as under

"The nmore correct version of the doctrine

appears to be that statutes of this class are to
be fairly construed and faithfully applied
according to the intent of the legislature wthout
unwar r ant abl e severity on the one hand or
unjustifiable lenity on the other, in cases of
doubt the courts inclining to nercy."

The question, therefore, is what is the intention of the
legislature. It is an undisputed fact that for all the statutory offences,
conpany al so could be prosecuted as the "person" defined in these
Acts includes "conpany, or corporation or other incorporated body."

Even for offences under Section 56(1)(ii) FERA Act, the conpany

could be prosecuted as the anmount involved is |ess than rupees one

| akh and there is no nandatory sentence of inprisonment and the

prescri bed punishment is inprisonnent for a termwhich may extend

to three years or with fine or w th both. It is also pertinent to note
that the object of the anmendnent was to have nore stringent

provi si ons where the amount involved in the offence is nore than

rupees one | akh. It is not reasonably possible to assune that
amendnment to the Section was carried out to give inmmunity to
corporate bodies fromprosecution for serious offences. The schene

of the Indian Penal Code al so would show that for serious and graver
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of fences, mandatory sentence of inprisonnent is prescribed and for
| ess serious offences the court is given a discretionary power of
i mprisonnent or fine.

In the case of penal code offences, for exanple under Section

420 of the Indian Penal Code, for cheating and di shonestly inducing
delivery of property, the punishment prescribed is inprisonnent of
either description for a termwhich nay extend to seven years and

shall also be liable to fine; and for the offence under Section 417,
that is, sinple cheating, the punishment prescribed is inprisonnent of
either description for a term which may extend to one year or wth
fine or with both. If the appellants’ plea is accepted that for the
of fence under Section 417 IPC, which is an offence of mnor nature, a
conpany coul d be prosecuted and punished with fine whereas for the

of fence under Section 420, which is an aggravated form of cheating

by which the victimis dishonestly induced to deliver property, the
conpany cannot be prosecuted as there is a nandatory sent ence of

i mprisonment.

So al so there are several other offences in the Indian Pena
Code whi ch descri be of fences of serious nature whereunder a
corporate body also may be found guilty, and the puni shnent
prescribed is mandatory custodi al sentence. There are series of
ot her of fences under various statutes where accused are also liable to
puni shed with custodi al sentence and fine.

The contention of the appellants is that when an offence is
puni shabl e with inprisonment and fine, the court 1is not left with any
di scretion to inpose any one of them and consequently the conpany
being a juristic person cannot be prosecuted for the of fence for which
custodi al sentence is the nmandatory puni shrent. If the custodia
sentence is the only punishnent prescribed for the offence, this plea is
accept abl e, but when the custodial sentence and fine are the prescribed
node of puni shnment, the court can inpose the sentence of fine on a
conpany which is found guilty as the sentence of inprisonment is

i mpossible to be carried out. It i's an acceptable [egal maxi mthat |aw
does not conpel a man to do that ‘which cannot possibly be perforned
[inpotentia excusat | egeni .. ~This principle ‘can be found in

Bennion’s Statutory Interpretation 4th Edn. At page 969. "All civilized
systens of law inport the principle that |ex non cogit ad inpossibilial005."
As Patternson, J. said "the |l aw conpels no inpossibility". Benni on

di scussi ng about |egal inpossibility at page 970 states that, "If an

enactnment requires what is legally inpossible it will be presuned that
Parlianment intended it to be nodified so as to renbve the inpossibility
el enent . This Court applied the doctrine of inpossibility of
performance [Lex non cogit ad inpossibilia] in nunerous cases

[State of Rajasthan vs. Shansher Singh, 1985(Supp:) SCC 416;

Speci al Reference No. 1 of 2002 reported in 2002(8) SCC 237].

As the conpany cannot be sentenced to inprisonnment, the court
has to resort to punishnent of inposition of fine whichis also a

prescri bed puni shrent . As per the scheme of various enactnments and
al so the Indian Penal Code, nandatory custodial sentence is prescribed
for graver offences. |If the appellants’ plea is accepted, no conpany or

corporate bodies could be prosecuted for the graver offences whereas
they could be prosecuted for mnor offences as the sentence prescribed

therein is custodial sentence or fine. We do not think that the intention
of the Legislature is to give conplete imunity from prosecution to the
corporate bodies for these grave offences. The of fences menti oned

under Section 56(1) of the FERA Act, 1973, namely those under Section

13, clause (a) of sub-section (1) of Section 18; Section 18A; clause (a)
of sub-section (1) of Section 19; sub-section (2) of Section 44, for

whi ch the mini mum sentence of six nmonths’ inprisonnment is

prescri bed, are serious offences and if conmitted woul d have serious
financial consequences affecting the econonmy of the country. All those
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of fences could be conmtted by conpany or corporate bodies. W do

not think that the legislative intent is not to prosecute the conpanies
for these serious offences, if these offences involve the anpbunt or

val ue of nore than one | akh, and that they could be prosecuted only
when the offences involve an amount or val ue |less than one | akh.

As the conpany cannot be sentenced to inprisonnment, the court
cannot inpose that punishnent, but when inprisonnent and fine is the
prescri bed puni shment the court can inpose the punishnment of fine
whi ch coul d be enforced agai nst the conpany. Such a discretionis to
be read into the Section so far as the juristic person is concerned. 0]
course, the court cannot exercise the same discretion as regards a
nat ural person. Then ‘the court would not be passing the sentence in
accordance with | aw. As regards conpany, the court can al ways
i npose a sentence of fine and the sentence of inprisonment can be
ignored as it is inpossible to be carried out in respect of a conpany.
This appears to be the intention of the legislature and we find no
difficulty in construing the statute in such a way. We do not think that
there is a blanket immunity for any conpany from any prosecution for
serious offences nerely because the prosecution would ultimtely entai
a sentence of mandatory inprisonment. The corporate bodi es, such as
a firmor company undertake series of activities that affect the life,
liberty and property of the citizens. Large scale financial irregularities
are done by various corporations. The " corporate vehicle now occupies
such a large portion of the industrial, comercial and sociol ogica
sectors that anenability of the corporation to a crimnal lawis essentia
to have a peaceful society with stable econony .

We hold that there is noimmunity to the conpanies from
prosecution nmerely because the prosecution is in respect of offences for
whi ch the puni shnent prescribed is mandatory inprisonnent. W
overrule the views expressed by the najority in Velliappa Textiles on
this point and answer the reference accordingly. Various other
contentions have been urged in all -appeal's, including this appeal, they
be posted for hearing before appropriate bench




