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ACT:

Constitution of /1 ndia, 1950:

(i) Articles |14, 19 (1) (f) and 31-Act passed by a
State Legislature-No' guideline for~ exercise of discretion
provi ded- Nei t her proper classification nor provision for
notice to affected persons made-Constitutional validity of.

(ii) Entries 18, 64 and 65 of List~ |l-Wether State
Legi sl ature conpetent to pass the Maharashtra Vacant Lands
(Prohibition of Unaut hori sed occupati on and Sunmary
Eviction) Act, 1975.

Mahar ashtra Vacant Lands (Prohibition of Unauthorised
occupation and Summary Eviction) Act 1975, ss. 2(f), 3, 4,
4A, 4B read with Mharashtra Vacant Lands (Prohibition of
Unaut hori sed occupation & Summary Eviction) (Service of
Notice) Rules 1975- Consti tuti onal validity of - Whet her
gui del i nes for exerci se of di-scretion &~ Proper
classification and provision notice to affected persons
provided in the Act-Rules franmed subsequently regarding
provision of notice to affected persons-Wether cures the
unconstitutionality of the Act.

HEADNOTE:

The Mahar ashtr a. Vacant Lands (Prohibition of
Unaut hori sed occupation and Sunmary Eviction) Act, LXVI of
1975 passed by the State of Miharashtra was anended twi ce-
first by Act No XXXVII of 1976 and | ater by Act No. M I of
1977. Section 2 (f) as amended retrospectively by the First
Amendnent Act divides "Vacant land" into four categories:
(1) lands which are in fact vacant, that is to say, not
built upon; (V lands on which structures have been or are
bei ng constructed otherw se than in accordance with any |aw
regul ating the construction of such structures and which the
Conpetent Authority may specify and declare to be vacant
| ands by announci ng by beat of drum or other suitable neans;
(3) lands specified in the Schedule to the Act, and (4)
| ands included in the Schedule by the State Government by an
order anending the Schedule. Section 3 provides that no
person shall occupy or enact any shelter enclosure or other
structure on such land for the purposes of residence or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 17

otherwi se without the express perm ssion of the Minicipa
Corporation and also prohibits any person to collect from
the occupi er of such vacant |and any anount by way

130

of rent or conpensation in relation to the unauthorised
occupation of such vacant land while it enpowers the
government to collect or receive fromthe occupier of such
vacant |land such reasonable amunt by way of penal charges
as may be deternmined till such tine as the structure erected
in contravention of the provisions of s.3 is renmoved from
the land. Section 4 enpowers the governnent to evict a
person occupying any vacant land in an wurban area in
contravention of the provisions of s. 3. Section 4A deals
with perm ssion for renovation of structures on vacant | ands
as a tenporary measure in certain circunstances. Section 4B
| ays down node of recovery of dues of financial institutions
whi ch render assistance for renovation of structures.

The respondents were owners of sone plots of land in
Bonbay. The plots were assessed to non-agricul tura
assessnment and to Property tax by the Bombay Municipa
Corporation The respondents had constructed buildings of a
Per manent nature on the plots-and the same had been provi ded
with essential civicanmenities like water and electricity.
The appel | ants-State Government & Muinicipal Corporation of
Bonbay cal | ed upon /the respondents to denolish the buildings
since they were constructed w thout the requisite perm ssion
of the Bonbay Municipal Corporation. The respondent’s
request to regularize, the unauthorised construction was
al so rejected because the Government was considering a
proposal for acquisition of the said | and for the purpose of
an industrial estate. The respondents then approached the
Speci al Land Acquisition officer requesting that the |and be
rel eased from acquisition. The Land Acquisition officer
inforned the respondents that the said plots of [|and had
been released from acquisition by a notification dated
Sept enber 14, 1964. But, later on, the said plots of |and
were decl ared by the Conpetent Authority as "vacant /| and" in
exercise of the powers conferred upon it by Section 2 (f)
(b) of the Mharashtra  Vacant  Lands (Prohibition of
Unaut hori sed occupation and Summary. Eviction) Act ~ LXVI of
1975.

The respondents challenged before the H gh Court the
constitutional validity of the Act and the legality of
orders passed thereunder The Hi gh Court declared the Act as
violative of the provisions of the Constitutionand all owed
their wit petitions

In the appeals to this Court, the appellants contended
that the infirmty, if any, fromwhich the Act suffered in
its inception has been cured by the passing of the
Mahar ashtra Vacant Lands (Prohibition of  Unaut hori sed
occupation and Summary Eviction) (Service of Notice) Rules,
1979 in as much as the affected person is given a notice
bef ore passing an order wunder section 2 (f) (b) or under
section 4(1) of the Act and that the Conpetent Authority is
further required to consider any objections submtted to it
by the affected person. On behalf of the respondents it was
argued (1) that at the Act violates the fundanmental rights
conferred upon themby Art. 14. 19(1)(f) and 51 of the
Constitution; (11) that the State Legislature |acked the
Legi sl ative conpetence to pass the Act and (I11) that the
Act delegated excessive and uncanalised powers to the
Executive to pass orders.

131

Di smi ssing the appeal s,
N
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HELD: 1.1 It is wevident that the expression 'land in
Section 2 (f) of the Act neans plots of land with defined
boundari es which are generally recognized for revenue and
survey purposes. Section 2 (f) (b) requires two conditions
to be satisfied in order that a | and can be described as a
vacant land; Firstly, there has to be an wunauthorised
structure on the land and secondly, the Conpetent Authority
has, by an order in witing, to specify and declare that
land to be a vacant | and [143 D. E|

1.2 Section 2 (f) (b) suffers fromthe vice in that, it
treats all persons alike irrespective of how they are
situated in the matter of their involvement in the
construction of unauthorised structures and their interest
therein. Classification requires division into classes which
are marked by common characteristics. Such division has to
be founded upon a rational basis and it nust be directing at
subserving the purposes of the statue.Section 2 (f) (b) and
the other  cognate provisions of the Act make no distinction
at all | between owners of the lands who have thenselves
constructed unauthori sed structures and those others on
whose | ands unaut hori sed structures have been constructed by
trespassers The latter ~class of owners who are silent
spectators to the forcible and | aw ess deprivation of their
title to their property have been put by the Act on par wth
trespassers who, taking law into their own hands, defy not
nerely private owners but public authorities. [146 G H 1 47
Al

1.3. Section 2(f) (b), also, suffers fromthe infirmty
of according equal treatnment to unequals. Take a sinple
exanple: A plot of land may be vacant in the true sense of
the term that is to say, wholly unbuilt upon. Another, plot
of land may have a small structure built wupon it in
accordance with the Municipal rules and regulations. The
first plot of land attracts drastic provisions of the Act
nerely by reason of the fact that nothing has been built
upon it at all, while the second plot of land is entirely
outside the scope of the Act for the reason that sone tiny
structure is standing thereon. Such a classification betrays
| ack of rationale [147 B-(C

2.1. The Act confers wupon the Conpetent Authority the
di scretion to declare a land as a vacant |and w thout I|aying
down any guidelines to control that discretion. Conpetent
Authority has the freedomto pick and choose | ands on which
there are unauthorised structures and declare some of them
as vacant lands and |eave other |lands simlarly situated
unt ouched. [143 FE

2.2. The Act does not also provide for any safeguard
against the arbitrary exercise of the discretion conferred
upon the Conpetent Authority to declare a |and as a vacant
land. It does not contain any provision whatsoever which is
directed at ensuring the public health and sanitation or the
peaceful life of the inhabitants of the concerned locality
I ndeed, nothing is farther renoved fromthe true purpose and
object of the Act than these considerations. The |ast item
in the Schedule to the At includes all public roads and
hi ghways in Greater Bonbay. These, surely, cannot be
regarded as «constituting a grave danger to public health,
sanitation or peaceful life of the citizens. It is clear
fromthe Statenment of objects and Reasons that
132

the evil which was sought to be renedi ed by the ordinance,
which was later replaced by the Act, was not danger to
public health or sanitation or to the peaceful life of the

i nhabitants of the Metropolis of Bombay, but, the danger
posed by the construction of unauthorised structures, is the
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evil which the Act seeks to renmedy. [144 H 143 H 144 A-B;

g

2.3. The Act does not prescribe any procedure which the
Conpetent Authority 1is required to adopt before declaring a
land as vacant land. There is no provision in the Act
requiring the Conpetent Authority to observe even the
rudimentary norns of natural justice before naking the
statutory declaration. The Authority is not obliged to give
notice to anyone and it need not hear any person who is
likely to be affected by the declaration. The State
CGovernment too, is under no obligation to follow any set
procedure prior to amending the Schedule so as to include
new | ands therein. The power conferred by Sections 3(1) and
4(1) of the Act is simlarly wuncontrolled and arbitrary.
[ 145 B-Di

2.4. In the instant -case, nmassive encroachnments on
private properties have'led to the virtual deprivation of
the title of rightful- owners of those properties The Act
penal i ses 'such owners for no fault of theirs and, that too,
wi thout giving theman opportunity to be heared. The fact
that the power to nmeke the requisite declaration under the
Act is vested in officers of° the higher echel ons makes no
difference to this position and is not a palliative to the
prejudi ce which is i'nherent in the situation. [145 F-Q

3.1. It is inpossible to understand the schene of the
Schedul e to the Act or to discover any rational basis behind
it ii difficult to understand as to why certain | ands which
are under acquisition for the purposes of the Maharashtra
Housi ng Board and Bonmbay rmunicipal Corporation have been
included in the Schedule and other lands simlarly situated
have not been so included Sone of the entries in the
Schedul e show that unauthorised structures could  not have
been possibly constructed on the | ands nentioned therein By
and large, the Schedule is divorced fromthe true object of
the Act . [147 E-F]

3.2. No criterion or standardis laid down in order to
enable the State Governnent to determ ne objectively as to
which ands can be added to the Schedule. The power to add
to the Schedule is in the nature or a legislative power
which, in the very nature of things cannot —stipulate for
service of notice to the persons affected by the anendment.
This power of anendnent of the Schedule is not -even
conditioned by the fact that the | ands added to the Schedule
nmust have wunauthorised structures standing thereon. The
State a Covernnent is free to pick and choose any |and and

put it in the Schedule This kind of —conferment of
uncanal i sed discretion is strawn all over the Act. [147 G H
148 A

3.3. It is therefore clear that each part of the
definition of ’'vacant land’ in section 2(f) of the Act is

violative of the provisions of Articles 14 and 19 (1) (f) of
the Constitution. The Act had to satisfy the requirenents of
Art. 19 (1) (f) so long as it was a part of the
Constitution. [148 B-(]
133

(4) It nmay be noted that until the Conpetent Authority
passes an A order wunder section 4(l) <calling upon an
occupier to vacate a land, even a trespasser or an
unaut hori sed occupier can continue to be in possession of
the eland. If he 1is granted permssion to occupy the |Iand
under section 3(1), he cannot be evicted at all, for the
sinple reason that the order of eviction under section 4(1)
can be passed only if a person is in occupation of a |and
contrary to the provisions of section 3. Even the eviction
of a trespasser from the land can afford no solace to its
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rightful owner because, the Act doesn’t contain any
provi si on whereby the land can be returned to himafter it
is freed from unaut horised occupational |f the owner hinself
has erected an unauthorised structure, the Act does not
provide as to what is to happen to the land after he is
evicted therefrom[148 D F]

(5) The Statenent of objects and Reasons of the First
Amendnent Act shows that the provision for |evying penalty
was introduced into the Act in order that occupants of |ands
on which there were wunauthorised structures and, who are
allowed to continue in possession of the structures do not
continue to occupy those |ands w thout paynment of any anount
at all to public authorities. It appears that even after
forfeiting the structures consequent upon the passions of
; UL order under section 4(1), the State governnent has been
recovering conpensation from unauthorised occupants. It
seenms quite incongruous that. while the true owner is
prevented from taking | egal proceeding to recover any rent
or conpensation from persons who had trespassed upon his
| and, the State Governnent ~can recover penal charges from
the trespassers. Mbdreover, the Statement of objects and
Reasons of the Second Amendnent  Act shows that the
CGovernment  had carried out subst anti al envi ronnent a
i mprovenents on vacant lands and had sponsored a schene for
bui | di ng sem - permanent houses thereon.  They intended to
give to the occupants of such structures security of tenure
subject only to the «condition of regular repayment by them
of the 1loans given by the financial institutions. The true
owners of lands are ‘totally ignored in this schene of
things, even if they are victins and not -the authors of
unaut hori sed constructions. [14811; 149A-B; F-Q

(6) The unconstitutionality of the Act cannot be cured
by the framing of the Rules nade three and a half years
after the Act was passed. Besides, the Rules only provide
for a notice to be given and objections to be considered
before the passing of an order under sections 2 (f) (b) and
4(1). They do not nmake a simlar provision before permssion
is granted or refused wunder section 3(1) of the Act. But,
even, the Rules do not lay down any guidelines for the
exercise of the discretition which is conferred upon the
Conpetent Authority by section 2(f) (b) or section 4(1) of
the Act. [146E-F]

(7) The Act does not violate the provisions of Art.
31(1) of the Constitution as it then stood. It does not
provide for transfer of ownership of vacant |lands to the
State or to a corporation owned or controlled by the State
nor does it vest inthe State the right of the owner or
occupi er of vacant |ands to recover rent or conpensation for
use and occupation of such |lands. [150A- B]

(8) The Act does not anpunt to a neasure of requisition
and i s not
134
bad for the reason that it provides for requisition wthout
payment of conpensation. It is straining the |anguage of the
Act to hold that it provides, directly or indirectly,
requisition of private property the Act does not transfer
the right to possession of vacant lands to the State, its
agents or its instrumentalities. Therefore the Act does not
of fend against the provisions of Article 31(2) of the
Constitution as it then stood Since that Article is not
attracted, no question can arise of the invalidity of the
Act on the ground nentioned in Article 31(5), nanely that
the Act had not received the assent of the President. [150C
Dl

(9) In so far as the question of |egislative conmpetence
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is concerned, the High Court was right in holding that the
State Legislature had the conpetence to pass the Act under
Entries 18, 64 and 65 of List 11 [150C D

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal Nos. 386,
529 & 532 of 1980

Fromthe Judgnment and order dated the 8th February,
198() of the Bonmbay High Court in Mscellaneous Petitions
Nos. 1340 of 1977, 141 of 1977 and 1535 of 1976.

IN C. A 386 OF 1980.

Dr. L.M Singhvi, OP. Rana, RP. Was, MN. Shroff and
Abhi shek Manu Si nghvi for the Appellant.

K. K. Singhvi, Ani | Gupt a and Brij Bhushan, for
Respondent .

IN'ClVIL APPEAL No. 529 AND 532 OF | 980

Hari sh Salve, ~J.B. Dadachanji and D.N. Mshra for the
Appel l ant's in C. A 529.

S.B. Bhasne, S.S. Khanduja and A K Glati for the
Respondent in C. A 529 of 1980.

Y.H Mocdala B.P. Singh and Ranjit Kumar for the
Respondent in CA. 532 of 1980

The Judgrment of the Court was delivered by

CHANDRACHUD, @ C.J. These appeals by the State of
Maharashtra arise out of a judgnent dated February 8, 1980
of the H gh Court of Bonbay in a group of wit petitions
which were filed under Article 226 of the Constitution. By
those wit petitions, the petitioners, who are respondents
herein, challenged the validity of the Maharashtra Vacant
Lands (Prohibition of Unauthorised occupation and  Sumrary
Eviction) Act, LXVI of 1975 and the legality of  certain
orders passed thereunder. W will refer to the aforesaid
135
Act as "the Act". The Act replaced an ordi nance, bearing a A
simlar title, which was pronulgated by the Governor of
Mahar ashtra on Novenber 11, 1975. The Act was anended twice,
first by Act No. XXXVII of 1976 and then by Act” No. VII of
1977. W wll refer to these two these two Acts as 'the
First Amendment Act’ and the ' Second Amendment Act’.

Several wit petitions were filed in the Bonbay H gh
Court to <challenge the wvalidity of the Act and the orders
passed under it, the facts being broadly or the sane
pattern. In order to understand the nature of the
controversy in these appeals, it would be sufficient for our
purpose to set out the facts in one of those petitions,
nanely Wit Petition No. 1340 of 1977. The petitioners in
that petition are the owners of a plot of |and which is part
of survey No. 154, Bandra, Greater Bonbay admeasuring about
1100 square neters. Though the petitioners had  obtained
possessi on of the plot in about . 1964 under an agreenent of
sal e, they became owners thereof under an agreenent of sale
dated Septenmber 20, 1974. The plot is assessed to  non-
agricultural assessment and to property tax by the Bonbay
Muni ci pal Corporation. There are four chaw s consisting of
31 one-room tenenents and a two-storeyed building having
four roons on each floor on the plot. These buil dings were
constructed by the petitioners between 1964 and 1970. The
two-storeyed structure is in the occupation of the
petitioners while the one-room tenenents have been | et out
by them These structures having been put up by the
petitioners without the requisite pernission, the Bonbay
Muni ci pal Corporation called up themto denolish the same.
Ther eupon, the owners of various plots of |and conmprised in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 17

Survery No. 154 forned an Association through, which they
requested the Standing Conmittee of Bombay Muni cipa
Corporation to regularise the constructions. The Associ ation
was, however, inforned that its request could not be granted
because, the CGovernnent was considering a proposal for the
acquisition of the land for the purpose of an industria
estate. The Association then approached the Special Land
Acqui sition officer requesting that the land be released
fromacquisition. The Land Acquisition officer inforned the
Associ ation that Survey No 154 had been released from
acquisition by a notification dated Septenber 14, 1964.

It would appear fromthe contentions of the petitioners
inthe aforesaid wit petitionthat there are two nmain
tarred roads, two tarred by-lanes, two Minicipal Primary
School s, one Hi gh Schoo
136
and one Minici pal “di spensary <in the area conprised in Plot
No. 154. Besides, the head office of the Central Consumer
Co- operati've ~Soci ety is also situated in one of the
buil di ngs situated on that plot of Iand. The structure
standing on the plot arealleged to be of a permanent
nature. In any event, it seens clear that they are provided
with essential civicanmenities like water and electricity.
The and belonging to the petitioners " was declared by the
Conpetent Authority as "Vacant Land" in exercise of the
powers conferred upon it by section 2 (f) (b) of the Act.

The constitutionality of the Act was chal |l enged by the
respondents on the ground that it violates the fundanental
rights conferred upon themby Articles 14, 19(1) (f) and 51
of the Constitution, that ~the Legislature lacked the
| egi sl ative conpetence to pass the Act ~and that, the Act
del egat ed excessive and uncanalised powers to the Executive
to pass orders under its provisions.

The long title of the Act shows that it was passed in
order to prohibit unauthorised occupation of vacant |ands in
urban areas in the State of Maharashtra and to provide for
sunmary eviction of persons fromsuch |ands and for nmatters
connected therewith. According to the preanble of the Act,
it had beconme necessary to take certain neasures because the
nunber of unauthorised occupants on vacant -lands in urban
areas was increasing rapidly and was causi ng grave danger to
public health and sanitation and to the peaceful life of the
i nhabi tants of these areas.

The Act was applicable to the entire State  of
Maharashtra but, in the first instance, it-was brought into
force in the Bonmbay Metropolitan Regi on on Novenber 11, 1975
which was the date on which the ordi nance was promul gat ed.
The Act confers power on the State Governnent to bring its
provisions into force in such other urban areas as may be
specified by a notification. Later, the Act was brought into
force in the urban areas of Sol apur, Aurangabad, Nagpur and
Kol hapur .

Sections 3 and 4 of the Act around which a | arge part
of the argument revolves read thus:

"3. Prohibition agai nst unauthorised Cccupation of
vacant | and.

(1) No person shall, on or after the appointed date,
occupy any vacant | and or continue in occupation of any
vacant | and

137

in any urban area or erect any shelter or enclosure or

other A structure on such land for the purposes of

resi dence or otherwi se without the express perm ssion

in witing of the Minici pal comm ssioner in a

corporation area, of the Chief officer in a nunicipa
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area and elsewhere, of the Collector, or except in
accordance with any law for the tine being in force in
such urban area

(2) No person shall on or after the appointed date
abet any person in occupying any vacant land or in
continuing to occupy such land in any urban area, or in
erecting any shelter, enclosure or other structure on
such land for the purposes of residence or otherwise in
contravention of the provisions of sub-section (1), or
shall receive or collect fromthe occupier of such
vacant | and any anount whet her by way of rent
conpensation or otherwise or shall in any manner
what soever operate in relation to the wunauthorised
occupation of such vacant | and.

Provided that, the State Governnent or any officer or
authority specified by it in this behalf, shall have a
right to receive or collect fromthe occupier of such
vacant |and  such reasonable anmount by way of pena
charges as nay be determ ned, by general or specia
order, by the State Governnent, till such tine as the
structure erected in contravention of the provisions of
sub-section (1) is renmoved fromthe |and. Paynent of
any such armount shall~ not create or confer on the
unaut hori sed occupant any right of occupation of such
land or structure. Such anpunt if  not paid on demand
shall be recoverable as an arrear of l'and revenue. The

amount so collected shall, as far as possible, be
utilised for ‘purposes connected wth ‘the eviction
rehabilitation  and i mprovenent  of condi tions of

unaut hori sed occupants of vacant | ands.”

"4, Power of Conpetent Authority to wevict persons from
unaut hori sed occupati on of vacant | ands.

138

(1) Notwi thstandi ng anything contained in any |aw for
time being in force, if the Conmpetent Authority, either
on application or suo npbtu, has reason to believe that
any person is occupying any vacant land in an urban
area in contravention of the provisions of section 3,
it may by

order require such person to vacate the land forthwi th
or by certaintine intimated to such person, and to
renmove all property therefrom and if such person fails
to conply with the order to vacate the land and to
renove all property therefrom he may be sinmlarly
evicted from such |land by the Conpetent Authority, and
any property which nay be found thereon nmay be ordered
by the Conpetent Authority to be forfeited to such
authority as State Government nmay by general or specia
order specify and be renmoved fromthe vacant |and. For
the purposes of eviction and renobval of any such
property, the Conpetent Authority nay take, or -cause to
be taken such steps and use, or cause to be used, such
force, and may take such assistance of the ' Police
of ficers as the circunmstance of the case nmay require.
Expl anati on-For the avoidance of doubt, it is hereby
declared that the power to take steps under this sub-
section includes the power to enter upon any |and or
ot her property what soever.

(2) The order of eviction of any person from any
vacant land or forfeiture of any property therein or
any property therefromunder sub-section (1) shall be
final and conclusive, and shall not be called in
qguestion in any Court.

(3) A person who is found to be on any vacant | and
bel onging to, or vesting in, another person shall
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unl ess the contrary is proved by him to the
satisfaction of the Conpetent Authority, be deened to
be in occupation of such vacant land in contravention
of the provisions of section 3."

Sections 4-A, 4-B and 4-C were inserted into the Act by

t he Second Anendnent Act. Those sections read thus:-

"4-A. Perm ssion for renovation of structure on vacant

| ands a tenporary neasure in certain circunstances.

139

(1) Notwi thstandi ng anything contained in sections 3
and 4, where any occupier of a structure on a vacant
land, in respect of which penal charges are collected
fromhi under section 3, or any occupier is by an order
made under sub-section (1) of section 4 required to
vacate any vacant

land and to renove all property (including any
structures) A therefrom desires to renovate the
structure at his risk and expense as a tenporary
neasure, he nay seek the previous permission of the
Controller of Slums to do so. On receipt of any
application for such pernmssion, if the Controller or
Slums is, after such inquiry as he deens fit to make,
satisfied that the structure is not fit for human
habi tati on and the proposed renovation is necessary to
make it so fit tenporarily, he nay, subject to such
conditions as he my i npose grant the required
per m ssion.

(2) Where ‘any structure is renovated in accordance

with the permssion granted under sub-section (1), the
Conpetent Authority shall not evict the occupier of the
structure so renovated. till such tinme as the
Controller of Sluns may specify .
Provided that if, in the opinion of the Controller of
Sl unms, occupier has at any time conmitted a breach of
any of the conditions subject to which the permssion
was granted, he may cancel the perm ssion granted and
direct the Conpetent Authority to take necessary action
agai nst the occupier under section 4 forthwith for his
eviction and forfeiture and renoval of his property.

4-B. Recovery of dues of financing institutions, which
render assistance for renovation of structures.

140

(1) Where an occupier of any structure referred to in
section 4A has availed of an y financial assistance for
renovation of the structure from any fi nanci ng
institution recognised by the State Governnment in this
behal f; the Controller of Slums may, at the request of
the financing institution, collect on behalf of that
institution the amount of |oan advanced to the occupier
by that institution in such instalnents and at / such
intervals, and renit the anobunt so collected to the
institution in such manner, as may be directed by the
State CGovernnent.

(2) If any such occupier fails to pay any amount due
to the financing institution on or before the due date,
the Controller of Slunme may send to the Collector, a
certificate wunder his hand indicating therein the
amount which is due

to the financing institution. Thereupon, the Collector
or any officer authorised by him shall recover the
amount due as an arrear of |and revenue:

Provided that no such certificate shall be sent to
the Controller, wunless the occupier has been served
with a notice by the Controller of sluns calling upon
himto pay the amount due by a specified date.
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4-C. Powers of controller of Slums under sections 4A and 4B
exerci sabl e by authorised officer also.

For the purposes of section 4A and section 4A, "Con
troller of Slums" includes any officer subordinate to
him who is authorised by him in witing in that
behal f."

Section 5 of the Act prescribes the penalty for
contravention of the provisions of Section 3(1) or for
failure to comply with an order nade by the Conpetent
Aut hority under section 4 or for obstructing the Conpetent
Authority in the exercise of any power conferred upon it by
the Act. The penalty extends to inprisonnent for a period of
three years and fine. Section 8 of the Act provides that no
court shall have jurisdiction to entertain any proceeding,
civil or crimnal, in respect of the eviction of any person
fromany vacant |and under the Act or in respect of any
order made or action taken by the Conpetent Authority in the
exerci se of the powers conferred by the Act or to grant any
stay or i'njunctionin respect of such order or action. This
section further provides if any suit or other proceeding in
respect of the eviction of any person from any vacant |and
is pending on the appointeddate in any court, it shal
abat e.

The expression  "Vacant Land" is defined in section 2
(f) of the Act. The original definition was replaced by the
First Amendnment Act after which the section reads as foll ows

"2 (f)-'vacant land', in relation to any urban area,
nmeans-
(a) all lands in such area, whether agricultura

or non. agricultural, which are vacant and are not
built upon on the appointed date;
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(b) all lands in such area on-which any structure
has been or is being constructed otherw se than
in accordance with any law regulating the
construction of such structure and which the

Conpetent Authority may, fromtine to tine, by an
order in witing, specify and declare to be vacant
| ands by announcing by beat of drum or other
suitable nmeans on or in the wvicinity of such
| ands, and the decl aration so nmade shall be deened
to be notice to all those who are occupying such

| ands that all such Ilands shall be vacant |ands
for the purposes of this Act;
and includes, in particular, all lands specified in the

Schedul e to this Act.

The State Governnent may, fromtine to tine, by an
order, published in the Oficial Gazette - amend  that
Schedul e by adding thereto any |land or |ands specified
in that order or by nodifying or transferring any entry
in that Schedule."

On Decenber 3, 1971 a Proclanmation of Energency was
issued by the President of India under Article 352 of the
Constitution on the ground that a grave energency existed
whereby the security of India was threatened by externa
aggression. Another proclamation of Enmergency was issued
under the sane Article on June 25, 1975 on the ground that
the security of India was t hr eat ened by i nterna
di sturbance. On June 27, 1975, the President issued an order
under Article 359 (1) suspending the right to nove any Court
for the enforcenent of the fundanental rights conferred by
Articles 14, 21, and 22 of the Constitution for the period
during which the above two Procl amations of Energency were
in force. On August 1, 1965, the Constitution (Thirty-eighth
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Amendnent) Act, 1977 was passed whereby, clause 1A was
inserted in Article 359 wth retrospective effect. The
ordi nance which preceded the Act in the instant case was
passed on Novenber 11, 1975 while the Act was passed on
December 24, 1975. As stated earlier, the Act cane into
force in the Bonbay Metropolitan Region with retrospective
effect from Novenmber 11, 1975.

On January 8, 1975, the President of India issued
anot her order wunder Article 359(1) of the Constitution
suspendi ng the right of any person to nove any Court for the
enforcenent of any of the fundanental rights conferred by
Article 19 of the Constitution for the period during which
the said two procl amati ons of energency
142
were in force. The First Anendrment Act was passed on August
3, 1976 while the Second Amendnent Act was passed on January
25, 1977.

The Procl amation of Internal Energency was revoked by
the President of ~ India on Mirch 21, 1977 while the
procl amation of External Energency was revoked on March 27,
1977.

On April 30, 1979, the Constitution (Forty-Fourth
Amendnent) Act, 1978 was passed. By section 2 (a) (ii) of
the said Act. sub-clause (f) of clause (i) of Article 19 was
omtted from the Constitution and, by section 2(b),
consequential anendnments were nade in clause (5, of Article
19. By section 8 | of the said Act, “Article 31 was onitted
fromthe Constitution. By section 34, a new chapter, nanely,
Chapter 1V, headed "Right to Property", was inserted in Part
X'l of the Constitution, containing Article 300 A

As a result of these constitutional provisions, the Act
woul d be void and woul d cease to have effect from March 27,
1977 if it infringes the fundanmental rights conferred by
Articles 14 and 19 of the Constitution. If it infringed
Article 31 (1) of the Constitution on the ground that the
provisions of Article 19 (1) (f) ~were violated, the Act
woul d be void and woul d cease to have effect from March 27,
1977. If the State Legislature had no | egislative conpetence
to pass the Act or the Act infringed the provisions of
clauses 2 or 3 of Article 31, the Act would be void fromits
inception. Putting it  briefly, the Act or any of its
provisions would be void or would cease to have effect, as
the case may be, fromdiverse dates depending upon the
violation of the particular Article or Articles of -the
Constitution involved herein.

Since the statutory concept of vacant |and as defined
in Section 2 (f) of the Act perneates the entire Act and is,
as it were, the quintessence of the Act, [ respondents
concentrated their attention in the High Court on
challenging the vires and legality of that definition., They
succeeded in that challenge for the wi ghty reasons given by
the H gh Court, which we adopt, except wth some  mnor
variations. Indeed, if the draftsman were to give to the
framing of the Act even a part of the care and concern
bestowed upon it by the High Court, though not at the sane
l ength, many an inpedinent in upholding the validity of the
Act could have been cleared without much difficulty. If we
were to deal again with the nmanifold challenges nade to the

validity of the Act, we will be repeating, nore
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or less, what the H gh Court has said. Therefore, we propose
to dwell upon sonme of the fundanental objections to which

the Act is open and sone of the nore serious infirmties
fromwhich its provisions suffer.
Coming first to the definition of ’vacant |[|and
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Section 2 (f) as anmended retrospectively by the first
Amendnent Act divides vacant |ands into four categories: (1)
l ands which are in fact vacant, that is to say, not built
upon; (2) lands on which structures have been or are being
constructed otherwise than in accordance wth any I|aw
regul ating the construction of such structures and which the
Conpetent Authority mmy specify and declare to be vacant
| ands by announci ng by beat of drum or other suitable neans;
(3) lands specified in the Schedule to the Act; and (4)
l ands included in the Schedule by the State Government by an
order anending the Schedule. It is evident, despite some
needl ess controversy upon that question in the H gh Court,
that the expression '"land in Section 2 (f) of the Act neans
plots of land with defined boundaries which are generally
recogni sed for revenue and survey purposes. Section 2(f) (b)
requires two conditions to be satisfied in order that a | and
can be described as a vacant land; Firstly, there has to be
an unaut horised structure on the land and secondly, the
Conpetent 'Aut hority has, by an order in witing, to specify
and declarethat 1and to be a vacant |and.

The Act —confers upon the Conpetent Authority the
discretion to declare aland as a vacant |and without |aying
down any guidelines to control that discretion. The
Conpetent Authority has the freedomto pick and choose | ands
on which there are unauthorised structures and decl are sone
of them as vacant |ands and | eave other simlarly situated
untouched. The second recital in the preanble to the Act on
which reliance is' placed by the State Governnent as
affording a guideline to the Conmpetent Authority for making
a declaration that a certainland is a vacant land cannot
serve that purpose. That recital reads thus:

"AND WHEREAS the nunber of unauthorised occupants on

vacant lands in the wurban areas in the State was

rapidly increasing and was causi ng grave danger to the
public health and sanitation and peaceful life of

i nhabi tants of such areas.™

The Act does not contain any provision whatsoever which

is
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directed at ensuring the public health-and sanitation or the
peaceful life of the inhabitants of the concerned |l ocality.

I ndeed, nothing is farther renoved fromthe true purpose and
object of the Act than these considerations. The last item
in the Schedule to the Act includes all public roads and
hi ghways in G eater Bonbay. These, surely, cannot be
regarded as constituting a grave danger to public health,
sanitation or peaceful life of the citizens.

The circunmstances which led to the passing of the Act
are nentioned in the Statement of objects and Reasons to the
Ordi nance which are as follows;

“I't was found that the vacant |lands in G eater Bonbay

and simlar other wurban areas were rapidly  being

unaut hori sedly occupi ed by squatters and traffickers in
lands. The different laws and various authorities
constituted under these laws, as well as different
procedures laid down by these laws, did not permt

i mredi ate denolition of unauthorised huts or prevent

the gromh of unauthorised structures. The |engthy

procedure |laid in the laws al so prevented the

authorities from taking i medi ate preventive action. A

law which would sinplify the procedure and reduce

possibilities of litigation, and adequately armthe | aw
enforcing authorities such as Municipal officers,

Police officers, Revenue officers and other officers of

Covernment Departnent to denolish the unauthorised huts
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and houses was found in nmediately necessary. Further
it was also necessary to take drastic penal action
agai nst those who construct unauthorised hutnents or
colonies of tenporary sheds, and traffic in |ands and
such structures or recover rents by letting out such
structures.”

It is clear fromthis Statement that the evil which was
sought to be renedied by the ordinance, which was |later
repl aced by the Act, was not danger to public health or
sanitation or to the peaceful life of the inhabitants of the
Metropolis of Bonmbay. The danger posed by the construction
of unauthorised structures is the evil which the Act seeks
to renedy.

The Act does not al so provide for any safeguard agai nst
the arbitrary exercise of the discretion conferred upon the
Conpetent Authority to declare a land as a vacant land. It
is true that abuse of
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power is /'not to be assumed Llightly but, experience belies
the expectation that discretionary powers are always
exercised fairly and objectively. I'n fact, instances of

di scrimnatory declarations nmade by the Conpetent Authority
were cited in the Hi gh Court to which according to the High
Court, no satisfactory answer was given in, the return filed
on behalf of the State Governnent. The Act does not
prescri be any procedure which the Conpetent Authority is
required to adopt before declaring aland as a vacant | and.
There is no provision in the Act requiring the Conpetent
Authority to observe even the rudinentary nornms of natura
justice before making the statutory declaration. The
Authority is not obliged to give noticeto anyone and it
need not hear any person who is likely to be affected by the
decl aration. The State Government, too, is wunder no
obligation to follow any set procedure prior to anending the
Schedule so as to include new |lands  therein. The power
conferred by Sections 3(1) and 4(1) of the Act is simlarly
uncontrolled and arbitrary. Indeed, the hall-nmark of this
ill-conceived legislation is; "No. notice and no hearing".
There can be cases, though their  category ought not be
enlarged by Courts, wherein failure to afford to hearing
before an adverse decision is rendered may not necessarily
vitiate that decision. But, in cases |ike those before us, a
hearing preceding a decision is of the essence of the
matter. It 1is notorious as the Statenent of objects and
Reasons of the ordi nance shows, that, in Bonbay, open'lands
have been trespassed upon by professional slum ords who have
become a law into thenselves. Perhaps, they rise to the
occasion by pandering to political needs and pressures but
that is beside the point. Massive encroachnents on private
properties have led to the virtual deprivation of the'title
of rightful owners of these properties. The Act penalises
such owner for no fault of theirs and, that too, without
giving them an opportunity to be heard. The fact that the
power to nake the requisite declaration wunder the Act is
vested in of ficers of the higher echelons nmakes  no
difference to this position and is not a palliative to the
prejudi ce which is inherent in the situation

The judgnment of the High Court cites a glaring instance
of the arbitrary and undesirable consequences which foll ow
upon orders which are passed unilaterally, that is, wthout
hearing the parties affected by these orders. One of the
petitioners before the H gh Court was the owner of a hote
call ed Nakesh Punjab Hotel. He held various |icences which
authorised himto run the hotel. There was a di spute between
hi m and the Revenue Authorities as to the
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i ncrease in the quantum of assessnent, whereupon he obtai ned
an interim injunction fromthe Cty Gvil Court, Bombay. In
the meanwhile, the Conmpetent Authority issued a Declaration
under Section 2(f)(b) of the Act declaring the plot of |and
on which the hotel stood as a vacant land. Wthin a short
time thereafter, the hotel was denolished.

It was urged on behalf of the State Governnent that the
infirmty, if any, from which the Act suffered in its
i nception has been cured by the passing of the Miharashtra
Vacant Lands (Prohibition of Unaut hori sed occupation and
Sunmary Eviction) (Service of Notice) Rules, 1979. By these
Rul es, before issuing any order under Section 2(f)(b) or
under Section 4(1) of the Act, the Conpetent Authority is
required to serve a witten notice upon any person likely to
be affected by such order, calling upon himto show cause
within such period-as may be specified in the notice why the
pro posed order should not  ‘be issued. The Conpetent
Authority is further required " to consider any objections
submitted to it by any such person wthin the period
specified-in the notice. “Rule 3(2) provides for service of
such notices. W are unabl e to accept t hat t he
unconstitutionality off the Act is cured by the fram ng of
the Rules nade three and a half years after the Act was
passed. Besides, the Rules only provide for a notice to be
given and objections to be considered before the passing of
an order under sections 2(f)(b) and 4(1). They do not nake a
simlar provision ‘before permission is granted or refused
under section 3(1) of the Act.  But, what is of greater
inmportance is that, even the Rules do not- lay down any
guidelines for the exercise of the discretion which is
conferred upon the Conpetent Authority by section 2(f)(b) or
section 4(1) of the Act.

Section 2(f)(b) suffers fromyet another vice in that,
it treats all persons alike irrespective of how they are
situated in the matter of their involvenent in the
construction of unauthorised structures and their i nterest
therein. Classification requires division into classes which
are marked by common characteristics. Such division'has to
be founded wupon a rational basis and it nust be directed at
subserving the purposes of the statute. Section 2(f)(b) and
the other cognate provisions of the Act make no distinction
at all bet ween owners of lands who have thenselves
constructed unauthorised structures and those others - on
whose | ands unaut hori sed structures have been constructed by
trespassers. The latter class of owners who are silent
spectators to the forcible and | am ess deprivation of
147
their title to their property have been put by the Act on
par with trespassers who, taking law into their own hand,
defy not nerely private owners but public authorities.

Section 2(f)(b), also, suffers fromthe infirmty of
accordi ng equal treatment to unequals. Take a 'sinple
exanple: A plot of Iland may be vacant in the true sense of
the term that is to say, wholly unbuilt upon. Another plot
of land may have a small structure built wupon it in
accordance with the Miunicipal rules and regulations. The
first plot of land attracts drastic provisions of the Act
nerely by reason of the fact that nothing has been built
upon it at all, while the second plot of land is entirely
outside the scope of the Act for the reason that sone tiny
structure is standing thereon. a Such a classification
betrays | ack of rationale.

By the second part of the definition of 'vacant |and’
in section 2(f) of the Act, vacant land "includes, in
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particular, all |ands specified in the Schedule to the Act".
The Schedul e includes various '|ands’ which are built upon

like the B.E.S.T. Depot (Entry 73), the Health Centre at
Nawabwadi (Entry 75), the Punping Station at Vallabhbha

Patel Nagar (Entry 82), the School in Miulund Village (Entry
130) and, last but not the least, all Iand occupied by
public roads and highways in G eater Bonbay (Entry 1555). It
is inmpossible to understand the schene of the Schedule or to
di scover any rational basis behind it. It is also difficult
to understand as to why certain lands which are under
acquisition for the purposes of the Mharashtra Housing
Board and the Bonbay Minicipal Corporation have been
included in the Schedul e and other lands simlarly situated
have not been so included. Sone of the Entries in the
Schedul e show that unauthorised structures could not have
been possibly constructed on the |ands nentioned therein. By
and large, the Scheduleis divorced fromthe true object of
the Act-.

The concludi ng” part of section 2(f) of the Act confers
power upon “the State Governnment to amend the Schedul e from
time to tine by an order published in the official Gazette.
This power includes, inter alia, the power to add 'any | and
or lands’ to the Schedule. No criterion or standard is laid
down in order to enable the State CGovernment to determ ne
objectively as to/which | ands can be added to the Schedul e.
The power to add to the Schedule is in the nature of a
| egi sl ati ve power | which, in the very nature of things,
cannot stipulate for service of “notice to  the persons
affected by the anendnent. This power of anendrment of the
Schedul e is
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not even conditioned by the fact that the | ands added to the
Schedul e nust have unaut hori sed structures standi ng thereon
The State Governnment is free to pick and choose any |and and
put it in the Schedule. This kind of conferment of
uncanal i sed discretion is strawn all over the Act.

Thus, each part of the definition of 'vacant land in
section 2(f) of the Act is violative of the provisions of
Articles 14 and 19(1)(f) of the Constitution. Article
19(1) (f) has now lost its relevance after the passing of the
Constitution (Forty-fourth Amendnent) Act, 1978 by which
clause (f) was deleted. But the Act had to satisfy the
requirenents of that clause so long as it was a part of the
Constitution.

It may be relevant at this stage to consider as to what
is the ultinmite fate of |lands which are declared as vacant
| ands under section 2(f). Until the Conpetent Authority
passes an order under section 4(1) calling upon an occupier
to vacate a land, even a trespasser or an unauthorised
occupi er can continue to be in possession of the land. If he
is granted permission to occupy the | and under section 3(1),
he cannot be evicted at all, for the sinple reason that the
order of eviction under section 4(1) can be passed only if a
person is in occupation of a land contrary to the provisions
of section 3. Even the eviction of a trespasser fromthe
land can afford no solace to its rightful owner because, the
Act does not contain any provision whereby the |and can be
returned to him after it is freed from unauthorised
occupation. If the owner hinmself has erected an unauthorised
structure, the Act does not provide as to what is to happen
to the land after he is evicted therefrom

By the provisio to section 3(2) which was inserted by
the First Anmendnent Act, power is conferred upon the State
CGovernment or, an authority specified in that behalf, to
receive and collect from the occupiers of vacant |ands a
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reasonable anobunt by way of penal charges as nmay be
determ ned by the State Governnent Such penal charges can be
recovered until such tine as the structure erected on the
 and on contravention of section 3(1) of the Act is renoved.
The Statenent of objects and Reasons of the First Amendnent
Act shows that the provision for Ilevying penalty was
introduced into the Act in order that occupants of |ands on
which there were wunauthorised structures and. who are
allowed to continue in possession of the structures, do not
conti nue to occupy
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those lands without paynent of any ampunt at all to public
authorities. It appears ‘that even after forfeiting the
structures consequent upon.the passing of an order under
section 4(1), the State Governnent has been recovering
conpensation from unauthorised occupants. It seems to us
quite incongruous ~that while the true owner is prevented
from taking |egal proceedings to recover any rent or
conpensation from persons who had trespassed upon his |and,
the State Governnent can recover penal charges from the
trespassers.

By the Second Anendnent ~ Act, a new section 4-A was
inserted in the Act.  That section provides that if any
occupier of a structure on a vacant |land from whom pena
charges are collected under section 3, or if any occupier
who is required by /an order nmade under section 4(1) to
vacate any vacant |and, desires to renovate the structure at
his risk as a tenporary neasure, he nmay ‘apply to the
Controller of Slums  for the requisite permssion. The
Controller is enpowered to grant the perm ssion after making
such inquiry as he deens fit, if he is satisfied that the
structure is not fit for human habitation and the proposed
renovation is necessary to make the structure tenporarily
fit. Once such permission is granted and the structure is
renovat ed, the Conpetent Authority is powerless to evict the
occupi er of the structure until such time as the Controller
of Slums may specify. By section 4-13, which was also
inserted by the Second Anendrment Act, financial assistance
for renovating structures can be nade avail abl e by financia
institutions recognised by the State Government. In cases
where such financial assistance is availed of, the financia
institutions can request the Controller of Slunms to collect,
on their behalf, the amunts of |oans advanced to the
occupi ers. The Statenment of objects and Reasons of the
Second Amendment Act shows that the Government ‘had carried
out substantial environnment inprovenents on vacant l-ands and
had sponsored a schene for building sem -pernmanent houses
thereon. They intended to give to the occupants of _ such
structures security of tenure subject only to the condition
of regular repaynent by themof the loans given by the
financial institutions. The true owner of |ands are totally
ignored in this schene of things, even if they are victins
and not the authors of unauthorised constructions. It was
not disputed in the H gh Court, nor before us, that for a
period of nore than four years that the Act has been in
force, not a single unauthorised and forcible occupier of a
vacant |and owned by a private person was evicted, nor was a
single plot of |and encroached upon restored to its rightfu
owner .

150

W are in agreenent wth the Hi gh Court that the Act
does not violate the provisions of Art. 31(1) of the
Constitution. It does not provide for transfer of ownership
of vacant lands to the State or to a corporation owned or
controlled by the State; nor does it vest in the State the
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right of the owner or occupier of vacant |ands to recover
rent or conpensation for use and occupati on of such | ands.

W are, however, unable to accept the view of the High
Court that the Act anounts to a nmeasure of requisition and
is bad for the reason that it provides for requisition
wi t hout paynent of conpensation. It is straining the
| anguage of the Act to hold that it provides, directly or
indirectly, for requisition of private property. The Act
does not transfer the right to possession of vacant lands to
the State, its agents or its instrunentalities. Therefore,
the Act does not offend against the provisions of Article
31(2) of the Constitution. Since that Article is not
attracted, no question can arise of the invalidity of the
Act on the ground nentioned in Article 31(S), nanely, that
the Act had not received the assent of the President.

In so far as the question of |egislative conpetence is
concerned we uphold the  finding of the Hgh Court to the
extent that the State Legislature had the conpetence to pass
the Act under Entries 18, 64 and 65 of List I1I.

Since the Act is, in any event, violative of Article 14
of the Constitution, it i's wunnecessary to consider the
guestion whether, in so far-as it violated Article 19 (I)
(f), it revived on the deletion of that Article by the
Constitution (Forty-fourth Amendnent) Act. 1978. We express
no opi nion on the question whether the doctrine of 'eclipse
applies both the pre-Constitution and post-Constitution | aws
or whether that doctrine applies to pre-Constitution |aws
only.

For these reasons, which are substantially sinmlar to
the reasons given by the H gh Court, we affirmthe judgnent
of the H gh Court and dismss these appeals with costs. W
guantify the costs in each appeal at rupees two thousand.

W would like to point out before we close that the
object of the state legislature in passing the Act was
unquesti onably | audable. It is unfortunate that t he

| egislation has traveled far  beyond that object. The State
Government has failed in these proceedi ngs not because the
| egislature lacks the |egislative conpetence to ‘pass the
Act mainly because the provi sions of the Act are
di scrimnatory.

151

The Act was passed during the period of Emergency when sone
of A the safeguards avail able under Chapter 111 of the
Constitution were suspended on the revocation of the
Enmergency, the Act ought to have been anmended  or, better
still, a new | egislation ought to have been introduced so as
to conply wth the provisions of the Constitution. W trust
that, in the light of our judgnent and the judgment of the
Hi gh Court, the State Legislature will introduce a carefully
conceived legislation on the subject at an early date. The
slum ords, who have trespassed on public and  private
properties, must be evicted and expeditious steps taken to
prevent them exploiting any further the hel pl ess menber of
the community who are virtually at their mercy. Not only
have these defiant |aw breakers constructed unauthorised
structures on private and public properties but, as stated
in the objects and Reasons of the Act, they have been
collecting extortionate rents from the tenants of such
properties, Earlier the State Governnent acts the better.
ML.A Appeal s di sm ssed.
152




