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BENCH:
D. P. MOHAPATRA, K. G-BALAKRI SHNAN

JUDGVENT:

D. P. Mohapatra, J.

Leave granted.

The question that arises for determnation in
this case is whether on the facts and circunstances
emerging fromthe avernents in the conplaint petition and
the materials filed with it a case for quashing the
conplaint filed under Section 482 of the Code of Crimna
Procedure (for short "CrPC ) is made out or not.

This appeal filed by the accused persons i's
directed agai nst the order dated 1.3.2000 of the High
Court of Andhra Pradesh in Criminal Petition No.3052/99
declining to grant the prayer of the appellants for quashing
the proceedings in CC No.24/99 on the file of the Court of
Sub- Judge, Economic O fences at Hyderabad. The
proceedi ng was instituted on the conplaint petition filed
by respondent No.1l. The appellants and the respondent
No.1l are stated to be Directors of a Conpany- Ms
Spectrum Power Generation Linmted (hereinafter referred
to as "the Power Conpany") incorporated under the Indian
Conpani es Act, 1956 (for short 'the Act’), having its
regi stered office at Secundrabad, in the State of Andhra
Pradesh. The respondent No.1 filed the conplaint “alleging
of fences under Sections 60, 63,68, 68-A read with Section
621 of the Act, against the appellants, alleging inter alia
that the accused persons by maeking fal se, deceptive and
m sl eadi ng statenments and by suppressing relevant facts
i nduced vari ous persons to pay them noney for purchase
of shares of the Power Conpany; raised nmillions of Dollars
from Non- Resi dent Indians (NRIs); siphoned off those
funds into bogus conpani es exclusively owned by themin
of f-shore conpani es and purchased shares of the Power
Conpany in India in the nanmes of bogus of f-shore
conpani es owned/ controlled by them The natter canme to
the notice of the conplai nant when sonme of the
prospective NRI investors nmade correspondence with the
Power Conpany demandi ng share certificates for which
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they had paid substantial ambunts to the appellants. The

of f-shore conpani es t hrough which the appellants

purchased the shares of the Power Conpany in Hyderabad

are - Ms Spectrum Technol ogi es, USA, Ms Spectrum
Infrastructures Ltd., Jersey, Channel Islands and Ms
Spectrum Infrastructures Ltd. at Mauritius. In this
process the original investors who were prom sed shares in
Power Conpany were never allotted any shares. On the

ot her hand shares were allotted to off-shore conpanies

whi ch have nothing to do with the Power Compani es and

whi ch are exclusively owned and controlled by the

accused persons. It was specifically alleged in the
conplaint petition that the accused persons have in effect
conmitted fraud on the Power Conpany i n whose nane

they coll ected noney, invested that in their own conpanies
and those conpanies in turn applied and got shares at the

i nstance of the accused persons. with the result that al
these overseas investors are |left high and dry. These acts,
it is alleged by the conplainant, constitute offences under
Sections 68 and 68-A of the Act. It is further alleged in the
conpl ai nt-petition that the appellants issued a docunent

in the name of the Spectrum Infrastructures Ltd., Jersey,
Channel Islands, styled as "Project Overview'. The said
conpany issued a |letter dated 30th September, 1994 by the
first accused. The relevant portions of the said "Project
Overview' and the letter are extracted hereunder:

" SPECTRUM POVER
208 MEGAVWATT POAER PLANT AT
KAKI NADA, ANDHRA PRADESH, | NDI-A

PRQIECT
OVERVI EW

The letter dated 30.9.94 reads as
foll ows:

"Re: Private Sector Power Generation
Project in Kaki nada, Andhra Pradesh

I am encl osing a high | evel overview of
the investment opportunity for the
above project. Though | amintroducing
to you to this opportunity now, we
have done extensive groundwork for

this project for the last two years.
Today, we have reached the point

where we can now make the foreign
currency investnent in the project.

As you are probably aware, this is
clearly the best tine for investing in
India s economic future. The economnc
i beralization towards a market
econony and the focus to encourage a
“for profit" private investnent in

i nfrastructural industries, such as
power, has presented a uni que
opportunity for investors like us. W
sei zed this opportunity and vigorously
pronot ed and devel oped the fast
privately held Joint Venture Power
Conpany in | ndia.

We have a rare ground floor investnent
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opportunity, which would nornally be
sold at a premium However, this

project is being offered to you with the
same high investnent returns as the
promoters. For the financial security of
the capital and the investnent income
and for tax beneficial treatnment, we
have formed an "of fshore" entity,

" SPECTRUM | NFRASTRUCTURES

LIMTED' to execute and direct our

i nvestment in the power project. This
entity will be the investnent vehicle

t hrough which investors will be
participating in this venture."

I will be in touch with you in the next
few weeks to di scuss your investnent
commtment. The initial investnent
funds will have to be nmade avail abl e by
Oct ober 20, 1994.

In the nmeantine, if you have any
guestions, please call 382 0056 or
3821727.

Si ncerely yours,
Sd/ -

The conpl aiinant further alleged that the Managi ng
Director of the Power Conpany received a |letter dated
26.6.1997 said to have been sent in the nane of Spectrum
NRI Investors the substance of which is that the NRIs are
anxi ously waiting for the Indian Conpany’s share offer and

public issue. The said |letter was received by sone persons

claimng to be NRI investors of the Power Conpany. 1In the
background of the above mentioned facts on which the
conplaint in question came to be filed the gist of which
may be stated thus :

"Fromthe above material and

concl usi ve evidence, it is clear that
Accused Nos.1 and 2 grossly

m srepresenting by fal se
representations, induced nobst of the
unknown investors outside the country
to invest nonies by issuing a circular
of fer documents, and di shonestly
concealing the material facts and those
noni es were appropriated into the
account of the Accused persons and

the Accused persons’ Compani es were
allotted shares and the NRIs were not
gi ven any shares, even though claimis
made that 130 share holders fromthe
United States of Anerica are the
investors of the said nonies. The said
nodus operandi and actions of the two
Accused constitute of fences under
Section 60, 63, 68 and 68A of the
Conpani es Act of 1956 and

accordingly this Hon ble Court is
requested to proceed according to |aw. "

On receipt of the conplaint the Special Judge
for Economc O fences, Hyderabad issued summons to the
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accused persons on 13.4.1999 requiring themto appear in
person before the Court on the date fixed therein. On
recei pt of the same the accused persons filed the petition
dated 28.6.1994 under Section 482 CrPC in the High

Court of Andhra Pradesh with the prayer to quash the
proceedi ngs in CC No.24/99 and pendi ng di sposal of the
petition to stay all further proceedi ngs including
appearance of the petitioners before the Court. The main
grounds of chal |l enge agai nst the proceedi ng was that the
conpl ai nt does not make out any of the offences alleged by
the conpl ai nant and as such it is bad in |aw and not

mai nt ai nabl e; that the Act has no application to the
transactions alleged in the conplaint as the petitioners are
the citizens of USA and they are the Directors of the
overseas conmpany whi ch has been incorporated and
functioning abroad and that the offer for investnent was
made to NRIs in USA; that the investing conpani es headed
by the petitioners have taken necessary RBI pernission to
i nvest i n the Power Conmpany and accordi ngly have nade

the investnent, and therefore they have not viol ated any

| aw of the |land; that even otherw se the investing
conpani es did invest all the nonies collected by themin

t he Power Conpany and-as such the Power Conpany does

not stand to | ose anything; that the conplainant who is
not a nmere shareholder but is the Vice-Chairnman and
Managi ng Director of the Power Conpany i's in no way
aggrieved by any of the alleged acts by the petitioner, and
therefore, the conplaint has been filed with an oblique
noti ve. The further ground taken by the petitioners was
that Section 60 of the Act is not at all attracted because
the section requires registration of the prospectus before it
is issued by the existing Conpany or an-intended

conpany. In view of the fact that the Conpanies involved
herein are not Conpanies comi ng w thin the purview of the
Conpani es Act and as there has been no prospectus

i ssued by them as defined in Section 60 of the Act, the
section has no applicability to the facts of the case on
hand.

In the counter affidavit filed on behalf of the
conpl ai nant respondent no.1 herein, the allegations and
avernents made in the petition filed under section 482
Cr.P.C. were denied. It was contended that in view of the
specific allegations made in the conplaint petition aclear
prima facie case under Sections 60, 68,68-A read with
Section 621 of the Act has been made out. It was further
contended by the conpl ai nant that the questions rai sed by
the accused persons in the quashing petition can be
considered only at the trial of the case after evidence is
placed in the case. The conpl ainant submtted that in-the
context of the facts and circunstances of the case the
power under section 482 Cr.P.C. could not be exercised to
gquash the conplaint petition and to terminate the
proceedi ng at the prelimnary stage.

The High Court in its order construing the

provi sions of Section 4(2)(n) and Section 188 of the Cr.P.C.
held that the authority of the State to exercise its
jurisdiction effects the rights of persons or entities either
by | egislation or execution decree or by judgment of the
Court, withinits territory is undisputed, subject of course
to certain exceptions recognized by the international |aw
like in respect of nenbers of the diplonatic mnssions,
international institutions etc. The H gh Court noting that
the probl em of exercise of jurisdiction either civil or
crimnal over the persons or entities situate outside the
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territorial limts of the country is a very conplicated area

took note of the observations in the case of Macl eod Vs.
A. G for New South Wales (1891) A . C. 455 (1) and

Huntington vs. Attrill (1893) A.C. 150(2) that "All crime is
local. The jurisdiction over the crime belongs to the
country where the crime is commtted". The Hi gh Court
referring to that section observed that the Parliament
asserted jurisdiction over every citizen of India if such a
citizen comrits an of fence whether on high seas or

el sewhere

Regarding the claimof the accused persons

that they are citizens of USA, different stands have been
taken by themin the petition; at one place the statenent
is made that petitioners are the Directors in the conpany
and residents of USA while at another place it is stated
that the petitioners are citizens of USA. The Hi gh Court
took the view that this fact has to be ascertained fromthe
evidence to be led by the parties at the trial of the case.
The Court ‘observed

"Apart fromthat in a transaction |like
the present one, assum ng for the sake

of argunents that all the allegations
made in the conplaint are true, it is
doubt ful whether it can safely be said
that the alleged of fences are conmitted
whol |y outside the territory of Indiaas
one of the elements in the crime is
situated in India i.e. the Conpany in
which the petitioners are alleged to
have solicited the participation by way
of equity, in view of the judgnent of the
Supreme Court in Mbarik Ai Ahmed

vs. State of Bombay (AR 1957 SC 857),
wherein their Lordshi ps have held that
the corporeal presence of the accused

in the country is not essential to assert
the crimnal jurisdiction."

On the subni ssions made on behal f of the
accused persons that even accepting the allegations
contained in the conplaint to be true the avernents did
not constitute the offences alleged therein, the H-gh Court
observed

"Unl ess all the docunents relied upon
by the conpl ai nant are exam ned,

whi ch can only be done after
appropriate proof of those docunents,

it may not be possible for the court to
cone to any concl usi on whet her the

of fences alleged in the conmplaint are
made out. Apart fromthat in exercise
of the jurisdiction under Section 482 of
the Code of Criminal Procedure, this
Court would not go into the aspect of
appreci ati on of evidence or sufficiency
of evidence."

On the discussions and the findings noted
above, the High Court declined to quash the conplaint
petition and to drop the case agai nst the accused persons.
The said order is under challenge in this appeal
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The main thrust of the argunents of Shri
Dushyant A. Dave, |earned senior counsel appearing for the
appel l ants was that the allegations in the conplaint taken
in entirety do not nake out the offences as alleged in it;
that the docunent alleged to have been issued by the
appel l ants is not a ’'prospectus’ as defined in Section 2(36)
of the Act; that the ingredients for applicability of Sections
60, 63, 68 and 68-A are not established on the allegations
nmade in the conplaint and the materials produced by the
conpl ai nant even prina facie and that the appellants are
citizens of U S. A and therefore, a crimnal proceeding
instituted against themin the court before the Magistrate
is not maintainable. The offences alleged in the conplaint
petition were committed outside India and, therefore, a
Magi strate has no jurisdiction to entertain the conpl aint
petition.

Shri A. K Ganguly, |earned senior counse
appearing for the conpl ai nant-respondent joined the issue
on each of the points urged by Shri Dave and urged that a
strong prina facie case for crimnal action against the
appel | ants _has been made out in the case. Shri Ganguly
further contended that the questions raised in the
proceedi ng on behal f of the appellants cannot be
considered at this stage of the proceeding since they are to
be determ ned during the hearing of the case. 1In any view
of the matter, Shri Ganguly contended, that no case for
guashi ng of the conplaint and the proceeding initiated on
its basis under Section 482 of the Cr.P.C. or Article 226 of
the Constitution of |India has been made out and,
therefore, the H gh Court rightly dismssed the petition
filed by the appellants.

The position has to be taken as well settled that
power of quashing a crimnal conplaint and the
proceeding initiated on its basis under Section 482 of the
Cr.P.C. or Article 226 of the Constitution is to be exercised
very sparingly and with circunspection and that too in the
rarest of rare cases.

This Court in the case of State of Bihar vs.
Murad Ali Khan & Ors. reported in (1988) 4 SCC 655
observed

"It is trite that jurisdiction under
Section 482 CrPC, which saves the

i nherent power of the High Court, to

nmake such orders as may be necessary

to prevent abuse of the process of any
court or otherw se to secure the ends

of justice, has to be exercised sparingly
and with circunmspection. |n exercising
that jurisdiction the H gh Court should
not enbark upon an enquiry whet her

the allegations in the conplaint are
likely to be established by evidence or
not. That is the function of the tria
Magi strate when the evidence cones

before him Though it is neither

possi bl e nor advisable to | ay down any
inflexible rules to regul ate that
jurisdiction, one thing, however,

appears clear and it is that when the

Hi gh Court is called upon to exercise
this jurisdiction to quash a proceedi ng
at the stage of the Magistrate taking
cogni zance of an of fence the High

Court is guided by the allegations,

whet her those allegations, set out in
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the conpl aint or the charge-sheet, do
not in law constitute or spell out any
of fence and that resort to crimna
proceedi ngs would, in the

ci rcunst ances, anount to an abuse of
the process of the court or not."

A simlar view was taken by this Court in the
case of State of Haryana & Ors. vs. Bhajan Lal & Os.,
1992 Suppl. (1) SCC 335 wherein it was observed thus :

"W also give a note of caution to the
ef fect that the power of quashing a
crim nal proceedi ng shoul d be

exerci sed very sparingly and wth
circunmspection and that too in the
rarest of ‘rare cases; that the court wll
not be justified in enbarking upon an
enquiry as to the reliability or

genui neness or otherw se of the

al l egations nade in the FIR or the
conpl aint and that the extraordinary
or inherent powers /do not confer an
arbitrary jurisdiction on the court to
act according to its whimor caprice.”

The sane vi ew was expressed by this Court in
the case of Mahavir Prasad Gupta & Anr. vs. State of
Nati onal Capital Territory of Delhi & Os., 2000 (8) SCC
115.

In view of the principles of lawit is to be
consi dered whether on the allegations which applicants
made in the conplaint and the materials filed by the
conpl ai nant a case for exercise of jurisdiction under
Section 482 Cr.P.C. or Article 226 of the Constitution has
been nade out. As noted earlier, it is alleged in'the
conpl aint that the accused, appellants herein, have
comm tted the offences under Sections 60, 63, 68, 68-A
read with Section 621 of the Act.
Section 60 provides that : No prospectus shal
be issued by or on behalf of a conpany or in relationto an
i ntended conpany unl ess, on or before the date of its
publication, there has been delivered to the Registrar for
registration a copy thereof signed by every person who is
naned therein as a director or proposed director of the
conpany or by his agent authorised in witing, and having
endorsed thereon the docunments enunerated in the
section.
The expression 'prospectus’ is defined in
Section 2(36) of the Act to nean "any document described
or issued as a prospectus and includes any notice,
circul ar, advertisenment or other docunment inviting deposits
fromthe public or inviting offers fromthe public for the
subscription or purchase of any shares in, or debentures
of , a body corporate".
Section 63 of the Act makes provision regarding
crimnal liability for ms-statements in the prospectus. In
sub-section (1) thereof it is laid down that "where a
prospectus issued after the comencenent of this Act
i ncl udes any untrue statenent, every person who
aut hori sed the issue of the prospectus shall be punishable
with inmprisonnent for a termwhich may extend to two
years, or with fine which my extend to fifty thousand
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rupees, or with both, unless he proves either that the
statement was i mmaterial or that he had reasonable

ground to believe, and did up to the tinme of the issue of the
prospectus believe, that the statenent was true."

Section 68 of the Act makes provision regarding

penalty for fraudul ently inducing persons to invest noney.
It is laid down therein that : "Any person who, either by
knowi ngly or recklessly maki ng any statenent, prom se or
forecast which is fal se, deceptive or m sleading, or by any
di shonest conceal nent of material facts, induces or

attenpts to induce another person to enter into, or to offer
to enter into

(a) any agreenent for, or with a viewto,

acquiring, disposing of, subscribing for, or

underwriting shares or debentures; or

(b) any agreenent the purpose or pretended

pur pose of which is to secure a profit to

any of the parties fromthe yield of shares

or debentures, or by reference to

fluctuati'ons in the value of shares or

debent ur es;

shal | be punishable with inprisonment for a term which

may extend to five years, or with fine which may extend to
one | akh rupees, or w th bot h.

Section 68-A of the Act deal with personation

for acquisition, etc., of shares and the action of any person
who nmakes in a fictitious name an application to a

conpany for acquiring, or subscribing for, any shares
therein, or otherw se induces a conpany to allot, or

regi ster any transfer of, shares-therein to him or any other
person in a fictitious nanme, shall be punishable wth

i mprisonnent for a termwhich may extend to five years.
Readi ng of the conplaint petition and the

mat eri al s produced by the conplainant with it in the light
of provisions in the aforementioned sections it cannot be
said that the allegations made in the conplaint taken in
entirety do not nmake out, even prinma facie, any of the

of fences alleged in the conplaint petition. W refrain from
di scussing the nerits of the case further since any
observation in that regard nmay effect one party or the
other. The allegations made are serious in nature and
relate to the power conpany registered under the Act

having its head office in this country. Wether the
appel l ants were or were not citizens of India at the tinme of
conmi ssion of the offences alleged and whether the

of fences alleged were or were not comrmitted inthis

country, are questions to be considered on the basis of the
evidence to be placed before the Court at the trial of the
case. The questions raised are of involved nature,

determ nation of which requires enquiry into facts. = Such
guesti ons cannot be considered at the prelimnary stage

for the purpose of quashing the conplaint and the
proceeding initiated on its basis. It is relevant to note here
that from Sections 4 and 188 of the Crimnal Procedure
Code it is clear that even if the offence is conmmtted by a
citizen of India outside the country the sane is subject to
the jurisdiction of courts in India. [See Central Bank of
India Ltd. vs. Ram Narain, AIR 1955 SC 36, Mobarik Al

Ahmed vs. The State of Bombay, 1958 SCR 328 and Aj ay
Aggarwal vs. Union of India & Os., (1993) 3 SCC 609].

On consideration of the matter, we are of the

view that in the context of the facts and circunstances of
the case, the High Court was right in declining to quash
the complaint petition and the proceedings initiated on its
basis. In the result, this appeal being devoid of merit is
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di sm ssed.




