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(3.4)---Corrupt practice--Vague denials in witten state-
ments--1f could be takenas adm ssions--

HEADNOTE

In the election to the State Assenbly the first respond-
ent was declared el ected. The appellant, who was one of the
defeated candi dates, inmpugned the election on the ground
that the first respondent  was gquilty of ~ adopting corrupt
practices within the nmeaning of s. 123(2), (3) and (3A) of
the Representation of the People Act, 1951. 1t was -alleged
that (i) to get support of the Muslimvoters of a  village,
the first respondent offered a bribe for the construction of
a school building for Muslimboys in the village and (ii) in
another village with predom nant Muslimvoters, he paid a
big sum of noney for the construction of a nobsque. The
first respondent in his witten statenent denied the allega-
tions as absurd and basel ess and denied in toto the allega-
tion of bribery. The H gh Court dism ssed the petition

On appeal to this Court it was contended that the alle-

gations against the respondent nmust be taken to have been
admitted in view of his vague and evasive denial
Di sm ssing the appeal
HELD: The well settled principles governing election dis-

putes are:
(1) proceedings arising out of election petitions  are
quasi-crimnal in character and the allegations nade in the

petition nust be proved beyond reasonable doubt; (2) in
an appeal under s. 116A of the Act the Supreme Court will
not interfere wth the findings of fact recorded by the
trial court except for very strong and cogent reasons; and
(3) it is unsafe in an election case to accept oral evidence
at its face value without |ooking for assurances from sone
surer circunstances or uni npeachabl e docunments. [413F]
Rahi m Khan v. Khurshid Ahnmed, [1975] 1 S.C R 643, 656,
fol | oned.
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(i) In the instant case the contention that donation to
public or charitable institutions could not anmount to
bribery is a legal plea asserting that even on the state-
ments made in the election petition the allegation of brib-
ery was not sustainable. The allegation of bribery was
denied by the first respondent in toto and as false and
basel ess. [418G

(ii) The story that the first respondent visited the
village at midnight and dol ed out noney to a crowd of Muslim
voters could not be true. The central figures in the dis-
pute over the noney had not been exam ned by the appellant
and the letters produced by himto strengthen oral evidence
relating to theincidents were clearly brought into exist-
ence for the purpose of election petition.

[419G

(iii) As regards the anbunt alleged to have been paid
for the construction of-a nmosque one of the witnesses exam
ined deposed wi thout receiving any sumons fromthe court.
The appel | ant had no personal know edge of the facts alleged
i'n ~“support of the case of bribery. The Hi gh Court rightly
held that the |etter which the appellant addressed to the
District Magistrate containing vague references to the
all egations had been witten "with a viewto create some
sort of evidence-in case the election petition was necessi-
tated to be filed '. [420(C
413

JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON: Givil Appeal No. 128 of 1976.

(From the Judgnent and Order dated 10-12-1975 of the
Al'l ahabad Hi gh Court in Election Petition No. 35/74).

G N Dikshit, MV. Goswam , S. V. Goswam ' and Anbri sh
Kumar, for the Appel [ .ant-:

L.M  Shinghvi, Pratnod Swarup and S.K Verma, for Re-
spondent No. 1.
The Judgrment of the Court was delivered by

GUPTA, J.--The appellant was one of the eight contest-
ants from Mat Constituency No. 365 in District Mathura in
the Uttar Pradesh Legislative Assenbly elections” held in
1974. February 24 and 26, 1974 were the dates when poll was
taken and the result was declared on February 28, 1974. The
first respondent who was sponsored by Bhartiya Kranti Dal,
it will bereferred to as B.D. hereinafter, was elected
securing 33565 votes. The appellant who cane next was a
nom nee of the Congress party; he polled 20731 votes, 12,834
votes |l ess than the successful candidate. On April 14, 1974
the appell ant presented an election petition in'the Allaha-
bad High Court calling in question the el ection of the first
respondent alleging that he was guilty of “adopting corrupt
practice wthin the nmeaning of sub-sections (2), (3) and
(3A) of section 123 of the Representation of the People Act,
1951. The first respondent in his witten statenent deni ed
all the allegations. The H gh Court held that the election
petitioner had failed to prove the charge of corrupt prac-
tice alleged against the successful candidate and disnissed
the election petition. The election petitioner challenges
the correctness of the decision in this appeal under section
116A of the Representation of the People Act, 1951

Certain principles governing election disputes are now
wel |l settled. One such principle is that proceedings arising
out of election petitions are quasi-crimnal in character
and the allegations made in the petition must be proved
beyond reasonabl e doubt. *Another is that in an appeal under
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section 116A of the Representation of the People Act, 1951
this Court wll not interfere with the findings of fact
recorded by the trial court except for very strong and
cogent reasons. A third is that it is unsafe in an election
case to accept oral evidence at its face value without
| ooking for assurance fromsome surer circunstances or
uni npeachabl e docunents. [see Rahim Khan v. Khurshid Ahned
(1975) 1 S.C R 643 (656)].

O the issues framed upon the pleading of the parties,
issues 1, 2, 3 and 4 only are relevant for the purposes of
the present appeal. These issues are as follows:

(1) Whether the respondent No. 1, his agents,
wor ker s and supporters, with his consent,
pronoted feeling of hatred between different
classes of the citizens of India, particularly
between  fats and Thakurs of the Constituency
on'the one side and other Castes and
414
comunities on the other, for furtherance
of the prospects of his election and
thereby comitted corrupt practice as defined
i n section 123 (3-A) of the Act ?
(2) Whether the respondent No. 1, his agents
worker s and supporters, with his consent,
pronoted caste feeling and appealed to the
voters to vote or refrain fromvoting on the
basis of caste and comunity for furtherance
of the prospects of his election and thereby
comm tted -corrupt practice as defined in
section 123(3) of the Act?
(3)  Whether the respondent No. 1, his agents
and workers, wth his consent, directly or
indirectly interfered with free exercise of
el ectoral rights of the voters and committed
corrupt practice of undue influence as defined
in section 123(2) of the Act?
(4) Whether the respondent No. 1, his agents
and workers, with his consent, comitted
corrupt practice of bribery for i'nduci ng
Muslim voters to vote for the respondent  No.
1, by paying several thousands of rupees for
construction of a —school building and a
nosque, as alleged in para 13(i), (ii) and
(I'V) of the petition ?
The first two issues are interconnected The all egations
relating to these issues are based on three panphlets,
Exhibits P. 20, P. 21 and P. 22, and oral “evidence of ' neet-
ings where speeches were delivered appealing to voters  on
the ground of caste and attenpting to pronote hatred between
different castes. There is no reference, however, to  these
panphlets in the election petition. o the panphlets,
exhibits P. 20 and P. 22 contain an appeal to all the resi-
dents of the constituency to vote for the first respondent,
and the High Court rightly held that these two  panmphlets
cannot be called objectionable. Exhibits P. 21 appeals to
the voters not to vote for outsiders such as, the appellant
but to one who belonged to the constituency like the first
respondent . It is difficult to say that this is an appea
on the ground of caste or comunity. But it is not neces-
sary to pursue this matter further because there is no
evi dence to connect the first respondent with this panphl et
and, as the H gh Court has found it is not "proved as to at
whose instance this panphlet was printed or distributed"
The oral evidence on these two i ssues seeks to prove that
nmeetings were held at three villages, Bajna, Neenmgaon and
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Surir Kalan where speeches were nmade asking the votes to
vote on the basis of caste and community and attenpting to
promote feelings of enmity between different castes and
conmunities in the constituency. At Bajna two neetings are
said to have been held on February 5, 1974, one at 12.30
P.M at the canal inspection house and the other at 8 P.M
at the local B.K D office. PW 6 Ganga Sahai, P.W 8

Gandal al and P.W 22 Jaipal Singh are the w tnesses who
were exam ned by the

415

election petitioner to prove this allegation. From the

evidence of P.W 8 it does not appear that any appeal was
nmade to the voters on the ground of caste or community in
either of the two neetings. P.W 6 and PPW 22 wanted the
court to believe that though they had heard offending
speeches being delivered at the meetings, they did not
report the matter to anyone earlier but disclosed what they
heard for the first timein court. |If the Hi gh Court found
their. testinony unbelievable, we do not think any exception
canbe taken to it. ~The Hi gh Court also. found that neither
P-W 8 nor PPW 22 was a disinterested witness, P.W 8 being
an active nenber of the Congress and P.W 22 was a polling
agent of the appellant.

At  Neengaon-a neeting is alleged to have been held on
February 19, 1974 at 12 noon in the prinmary school prem ses.
O the two witnesses who speak about this neeting, PPW 16
Lotan appears to have adnmitted on cross-examnation that he
had not attended the meeting and P. W 15 Raghubir says, |ike
P.W. 6 and 22, that what he heard in the neeting he was
disclosing for  the first tine in court. The H gh Court
further finds that P.W 15 was a man in the confidence of
the appellant and P.W 16 was adnmittedly a "man of
Congress". If in these circumstances the High Court refused
to rely on the evidence of these two w tnesses, no interfer-
ence is called for.

The neeting at Surir Kalan is said to have been held at
2 P.M onthe Ranila platformin the village. P.W 4 Harpa
Singh and P.W 5 Badan Singh are the two witnesses for the
petitioner as to what happened at this neeting. From the
testinony of P.W 4 Harpal Singh it seens extrenmely unlikely
that he was present at the nmeeting. PPW 4 is the Head
Master of a junior high school. The school was open on that
day. The schools hours were from10 AM to 4 P.M The
witness says that he was able to attend the neeting as it
was held during the "interval period". He admts that there
are eight periods of forty minutes duration each and the
interval is after the fourth period for about forty-five
mnutes. It 1is dear therefore that he could not possibly
attend the neeting at 2 P.M The witness however attenpts
to prove his presence at the neeting by saying that the
neeting started at about 1 P.M, thus contradicting his
earlier statement. The attenpt to shift the tine nakes. his
evi dence nore suspect. He also states that he does not know
who wultimately won the election. This apparent unconcern
suggesting that he was an inpartial witness which is hardly
bel i evabl e marks hi mout as thoroughly unreliable. The ot her
witness P.W 5 Badan Singh says that the neeting was held at
2 P.M According to hima panmphlet (Exhibit A) was distrib-
uted at the neeting. This panphlet which contains the
description "Decision of Kashatriya Mahasabha" contains an
appeal to all the menbers of the Kashatriya caste to attend
the neeting to be held on February 8, at 2 PPM at Surir
Kal an. The panphl et does not disclose the .nane of the
pl ace where it was printed. There is no evidence to connect
it with the first respondent. There is also no nention of
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this panmphlet in the election petition. P.W 5 does not nmke
any secret that he was opposed to Chandan Singh being el ect-
ed a nmenber of the assenmbly. Further, he admits that he did
not conpl ain of what happened at the nmeeting to the authori-

ties or to the petitioner. |If the Hi gh

416

Court did not find it possible torely on PW 4 and P.W 5,
we do not think any legitimte grievance can be nade. We

therefore find no reason to interfere with the findings
recorded by the Hi gh Court on issues 1 and 2 that no corrupt
practice wthin the meaning of section 123(3A) or section
123(3) has been proved against the first respondent.

Issue No. 3 relates to the alleged undue influence
exerci sed by the successful candidate or with his consent by
his agents and workers within the neaning of section 123(2)
of the Act.” The-allegations relating to this issue are
contained “in paragraph 12 of the election petition and the
particulars are in schedule Ill and I X thereto. The evi -
dence adduced on this issue falls into three categories; (1)
evi-dence ~of witnesses who speak about the threats at the
nmeetings held in support of the first respondent, (2) wit-
nesses who speak about the actual interference and (3 )
circunmstantial® evidence of a corroborative nature. As re-
gards the first category, these w tnesses have been found
unreliable /by the H gh Court while dealing with issues Nos.
1 and 2. No further reference therefore need be nade to
their evidence. As regards the second category of w tnesses
who speak of actual interference by the agents and workers
of the first respondent, the H gh Court after a detailed
exam nati on of the evidence adduced found that many of these
Wit nesses were interested witnesses and that their testinony
did not inspire confidence. No presiding officer of the
polling stations where such undue-influence is alleged to
have been wused has been exanined. One of the wtnesses
exam ned by the el ection petitioner, P.W 37 Rajendra Kumar
Pat hak, who was Sector Mgistrate in Neenmgaon whi ch incl udes
five polling stations says that he was naking a continuous
round of the polling stations staying for ‘about 15 -~ m nutes
at each and that whenever any conplaint was’' nmade to him
about any difficulty felt by the voters in the matter of the
free exercise of their right to vote, he saw that the cause
for conplaint was renoved. Hi s evidence is that he did not
receive any conplaint about anyone being prevented from
casting his vote. He adds that instructions were given to
the Sector Magistrates by the Governnent that voters should
be allowed to cast their votes freely; no Sector Magistrate
was exam ned by the election petitioner to prove that this
was not done. The High Court therefore did not place any

reliance, and in our viewrightly, on these wtnesses. The
circunstantial evidence which is clainmed as corroborative of
the oral evidence on this issue consists of certain | et -

ters, nanely Exhibits P.7, P.8, P.9, P. 10, and P.14 Exhi b-
its P.7 and P.8 are two letters sent to the ‘appellant by
P.W 14 Habura and P.W 29 Brij Mhan Bhardwaj = respectively
conpl ai ni ng about the various irregularities at- the
polling stations. On a scrutiny of their testinony the High
Court found both of themunreliable w tnesses and was of the
view that these two letters were brought into existence for
the purpose of this case after the result of the election
had been declared. Exhibit P.9 is a copy of a letter dated
February 23, 1974 addressed to the Superintendent of Police,
Mat hura. by the District Magistrate, Mathura. The copy was
proved by P.W 30 Was-ud-din Quareshi who was a St enographer
to the District Magistrate at the relevant time. The High
Court doubted the authenticity of this copy as the dat e,
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February 23 appearing on the letter was admttedly not in
t he hand-

417

witing of the District Magistrate nor of the witness.
Exhibit 14 is another letter dated February 23, 1974 ad-
dressed to the District Magistrate, Mathura, by the appel-

| ant. In this letter the petitioner expressed his genera
appr ehensi on about the irregularities likely to be comtted
at some polling stations on the day of poll and requested

the District Magistrate to. nake necessary arrangements to
pr event the sanme.Exhibit P. 10 dated February 25, 1974
was al so addressed to the District Magistrate Mathura by the
petitioner. Thi's letter of course contains reference to a
nunber of specific cases of irregularities in certain poll-
ing stations. ~The oral evidence adduced to prove these
irregularities, we have found already, is not creditworthy.
That the ~election petitioner did not examine any of the
Sector Magi strates wi thin whose jurisdiction such irregul ar-
itieshad taken place has already been nentioned. The only
Sector Magistrate exam ned on behalf of the election peti-
tioner, P.W 37 Rajendra Kumar Pathak, does not support the
petitioner’s case. Havi ng consi dered t he two letters
Exhi bits P. 14 and P. 10 the Hi gh Court observed:
"If the two letters are read and consid-
ered together an
inference may well be drawn that the forner
was sent as a precautionary neasure advance to
gi ve support tothe latter one with a view to
create sonme sort of an evidence in case an
election petition was necessitated to be
filed."
These letters put in evidence to corroborate the oral testi-
nony on the issue of undue influence have  themselves no
intrinsic nerit and are far fromreliable and therefore do
not advance the petitioner’s case any further than what the
oral testinmony does. W therefore affirmthe finding of the
Hi gh Court on issue No. 3that the petitioner has failed to
prove the allegation of undue influence.

This |eaves only issue No. 4 concerning the allegation
of bribery. This is the issue which was pressed before us as
the main ground in support of the appeal .. The allegations
relating to the corrupt practice of bribery are contained.in
paragraph 13(ii) and (iv) of the election petition and the
particulars are set out in schedule X thereto. Par agr aphs
13(ii) and (iv) state:

"13. That the material facts relating
to corrupt practice of bribery committed /by
respondent No. 1, his workers and agents with
his consent are given hereinafter.

(i) * * *
(ii) That Sri Chandan Singh'in order to get
the support of the Muslimvoters of village
Nauj hil offered a bribe Rs.1200/- ostensibly
for the erection of the building for ~Islama
school to Sri Aijaz Hussain, lda and Idris The
order was made to induce the Muslimvoters to
vote for respondent No. 1.

(iii) * *

(iv) That village Bishanbara is also a Muslim
dom nated village in which there are about
2000 Muslimvoters belonging to Meo community.
Respondent No. 1 paid a sumof Rs. 3000/- to
the Pradhan of the said village Sri N anat
418




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 9

Khan, for inducing the voters of Meo conmunity
to vote in his favour. The said anmount was
paid for constructing a nosque for use of this
conmunity of this village. Full particulars
of this corrupt practices are given in Sched-
ule Xto this petition.”
The allegations are denied in paragraph 13 of the witten
statenment. Before turning to the evidence on this issue it
is necessary to dispose of a contention raised in the High
Court and al so before us that the allegations nust be taken
to have been admitted by the first respondent in view of the
vague evasive denial given by himin his witten statenent.
This is how the allegations have been denied in the witten
statenment.

"13. That the avernents nade in para-
graph 13 of the petition ...... are vague,
absurd, wrong and basel ess. No person can be
stopped in donating certain anobunt in public
institution or the charitable one. Donat i on
to an institution does not amount to bribery.
The construction of the part 6 indicate igno-
rance of the petitioner who is not aware in
spite” the |legal advice. The alleged allega-
tion of bribery is denied in toto and is
Iiabl e to be dism ssed.

13(ii) That the avernents nade in par a
[3(ii) are wong, baseless, hence denied.
The same being repetition of foregoing sub-
clause (i), no need of saying nuch whatever is
said in-the previous paragraph (i).
13(iii) * *

13(ii) That the avernents nade in par a
13(ii) are wong, false and baseless as if the
sane is deni ed. The schedul e encl osed
mar ked  Annexure” X is general in nature and
wrong, hence denied and the petition is liable
to be dismssed."

In paragraph 13(iii) of the witten statenent the first
respondent refers to the contents in schedule X 'of the
election petition as "too vague and-incorrect, false and

*

basel ess". Counsel for the appellant contended ~that the
denial anmounted to this only that donation to a public or
charitable institution could not constitute  bribery. e

think that a correct and conpl ete readi ng of paragraph 13 of
the witten statenent the construction put onit on behalf
of the appellant would not be justified. It cannot be
over|l ooked that the allegation of bribery is also /denied
"’in toto" and as fal se and basel ess. = The additional con-
tention that donation to public or charitable /institutions
could not anount to bribery appears to be a legal plea
asserting that even on the statenments nade-in paragraph 13
of the election petition the allegation of bribery was not
sust ai nabl e.

The case of bribery rests on two incidents, one relating
to paynment of Rs. 1200/- to the Muslimvoters in village
Nauj hil for the reconstruction of a Muslimschool in that
village and the other relating to the paynent of Rs. 3000/-
to the Pradhan of village Bishanbara, which is a Mislim
domi nated village, for the construction of a nosque in the

419
vi | | age. The allegation regarding the paynent of Rs.
1200/ - for Islam a school in Naujhil is sought to be proved

by P.W1 Alia Noor, who has a notor cycle repairing shop
P.W 2 Chandra Pal Sharma, P.W 3 Ashraf Ali, PW 7 Fiaz
Khan, P.W 17 Kadhera and sone correspondence that passed
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between sonme of these witnesses. Wat is alleged to have
happened is like this. Near about m dnight between the 23rd
and the 24th February, 1974, the first respondent Chandan
Singh along with Chatur Singh and several others drove in a
jeep to Naujhil at a place where about 200 Muslins were
sitting around a fire. Some fromthe crowd went upto the
j eep, had a talk with Chandan Singh and told him that
whoever woul d donate noney for Islama school, the Mislim
votes woul d be cast in his favour, Chandan Singh Offered to
pay and gave twelve currency notes of Rs. 100/- each to
Chatur Singh who made them over to one Ida who is said to be
the president of the school. P.W 1 Alla Noor, P.W 3
Ashraf Ali and P.W 7 Fiaz Khan are witnesses to this inci-
dent. About hal f an hour later, two persons nanmed Nanhey
and Habib informed P.W 2 Chandra Pal Sharma, who was the
pradhan of village Naujhil, of the incident. On being sum
noned the appellant arrived there within a few mnutes and
Nanhey and Habi b repeated the story in his presence. At the
i nstance of ‘the appellant the Station Officer, Naujhil, was
al so sunmoned there, but he declined to take any step. The
appel lant then came to the place visited by the first re-
spondent earlier and renonstrated with the Mslins crowd
still present there for having accepted the noney from the
first respondent. Certain letters were produced on behalf
of the appellant to strengthen the oral evidence relating to
the incident. Exhibit P.2 appears to be a notice given by
Fiaz Khan, who is a menber of the school conmittee, to Ida
accusing him of not utilising for the school the noney
taken by himfromthe first respondent, asking himto take
early steps inthe matter, and warning himthat in default
action would be taken against him~ Exhibit P.I is a letter
witten by P.W3 Ashraf Ali, who was a teacher of the
school, to P.W 1 Al Noor saying that he had taken the sum
of Rs. 1200/fromlda in the presence of w tnesses and pur-
chased sone building material for the school. This letter
bears no date. Exhibit P.5 is another letter sent by P.W
1 Alla Noor to P.W 7 Fiaz Khan assuring himthat the sum of
Rs. 1200/- taken fromthe first respondent would be utilised
for the benefit of the school. The H gh Court has  disbe-
lieved the entire story finding that —neither the w'tnesses
were believable nor the letters reliable. ~The story of the
m dni ght visit of the first respondent doling out nobney to a
cromd of Mislim voters who happened to be present would
stri ke anyone as ridicul ous and we agree with the H gh Court
that it cannot be true. Besides, neither 1da who is made to
appear as a central figure in the dispute over the npDney,
nor Nanhey or Habib who conveyed the information to P/W
Chandra Pal Sharma, has been exam ned. | About the letters
the High Court’s finding is that fromtheir tenor it was
clear that these were brought into existence for the purpose
of the election petition. W find nothing to justify a
di fferent view.

The other allegation with regard to the issue of bribery
is that a sumof Rs. 3000/- was paid to N amat Khan, Pradhan
of village Bishanbara, for constructing a nosque to induce
the Muslimvoters of that
420
village to vote in favour of the first respondent. The only
wi tness exanmined to prove this allegation is P.W 24, Usman.
According to himon the evening previous to the date of
poll, grand-father of the first respondent cane to N anmat
Khan and paid Rs. 3000/- to him;n return for his promse
that he would see that all the Muslimvotes were cast in
favour of the first respondent. On cross-exam nation the
witness adnmits that he does not know what happened to that
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noney and that he was disclosing this fact for the first
time in court. He is not nanmed either in the election

petition or on the schedule thereto. He cane to depose
wi t hout receiving any summons. N amat Khan has been exam
ined by the respondent as his witness and he denies the
allegation as totally false. The Hi gh Court therefore did
not rightly put any reliance on the evidence of this wt-
ness. The appellant had no personal know edge of the facts
alleged in support of the case of bribery. Exhibit P. 10,
the letter he addressed to the District Magistrate on Febru-
ary 25, 1974 of course contains a vague reference to these
al l egations, but this, as the H gh Court has said, seens to
have been witten "with a viewto create some sort of an
evidence in case. election petition was necessitated to be

filed".

We find no nerit in this appeal which we dismiss with costs.
P.B.R Appea
di.sm ssed.
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