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PETI TI ONER
G RJA SHANKAR KASH RAM

Vs.

RESPONDENT:
THE GUJARAT SPI NNI NG & WEAVI NG CO. LTD.

DATE OF JUDGVENT:
30/ 01/ 1962

BENCH

ACT:

I ndustri al Di sput e- Excl usi ve ri ght of
Representative Union to represent enpl oyees-Bonbay
I ndustrial Relations Act (Xl of 1947) ss, 27A, 32,
33, 42 (4).

HEADNOTE

The Gujarat Spinning & Waving Co. Ltd.,
closed its business on May 14, 1953, and sold its
assets to Tarun Comercial MIls Co. Ltd. The old
conpany had discharged all its workmen when it
closed its business. The new conpany re-started
the business after a week and took in its service
the worknen of the old company. Wen the closure
took place a dispute was pending between the old
conpany and its worknan with respect to-bonus. The
Textile Labour Associ ati on, whi ch is a
Representative Union of the textile workers in the
city of Ahnmedabad, filed an application before the
Labour
891
Appel |l ate Tribunal where the dispute was pendi ng.
The matter was conpronised and the old conpany
agreed to pay some agreed bonus. The textile
Jabour Association gave an undertaking not to
cl ai m compensation in any other way in any future
pr oceedi ng.

Later on, 376 enployees of the old conpany
gave a notice under s. 42(1) of the - Bonbay
Industrial Relations Act, 1947, and clainmed
conpensation. The Textile Labour Associ ation nade
an appearance before the Labour Court and
contended that the application should be dism ssed
inview of the conpromse arrived at before the
Labour Appellate Tribunal. The Labour Court
accepted the contention and di smi ssed t he
application. The worknmen went in appeal to the
I ndustrial Court but their appeal was also
di sm ssed. They nade a petition in the Hi gh Court
under Art. 227 of the Constitution but that was
summarily rejected. They have conme in appeal to
this Court by special |eave.

N

Hel d, that where a Representative Union
appears in any proceeding under the Act, no one
else can be allowed to appear, not even the
enpl oyee at whose instance the proceedi ngs m ght
have been started wunder s. 42(4). Wuere the
appearance is by any representative of the
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enpl oyees other than a Representative Union, the
authorities under s. 32 can permt the enployee to
appear hinself in all proceedings before them The
enployee is entitled to appear through any person
in certain proceedi ngs specified in s. 33.
However, whenever the Representative Union makes
an appearance, even the enployee cannot appear in
any proceedi ng under t he Act , and t he
representati on nust be confined only to the
Representative Union. The conplete ban laid by s.
27A on representation otherwise than through a
representative of enployees renai ns conpl ete where
the representative of enpl oyees is a
Representative Union that has appeared. |If the
representative of enployees that has appeared is
ot her than the Representative Union, ss. 32 and 33
provi de for exceptions.

The bona fides or malla fides of the
representative of enployees can have nothing to do
with the " ban inmposed by s. 27A on the appearance
of any one else except the representative of
enpl oyees as defined in-s. 30.

The argument based on the so called tyranny
of a Representative Union or its notives in taking
the action it my choose to take in any
proceedi ngs after it ;appears can have no relevance
if the intention of the legislatureis perfectly
clear fromthe provisions of the Act.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : ~Civil Appea
0. 189 of 1961.
892

Appeal by special |eave fromthe judgnent and
order dated Novenber 27, 1957, of the Industria
Court, Bonbay, at Ahnedabad in Appeal (I. C) 187
of 1957.

C T Daru, V. L. Narasinhamoorthy, E
Udayar at hnam and S. S. Shukla, for the appell ants.

C. K Daphtary, Solicitor General of India,
I. M Nanavati, J. B. Dadachanji and O C. Mathur
for the respondent No. 1.

N. M Barot, Secretary of the Textil e Labour
Associ ation, for respondent No. 2.

1962. January 30. The Judgnent of the Court
was delivered by

WANCHOO, J.-This appeal by special |eave
agai nst the order of the Bonmbay Hi gh Court
sunmmarily di smi ssi ng t he petition of t he
appel l ants under Art. 227 of the Constitution
rai ses an inmportant question wth regard to the
right of a Representative Union under the Bonbay
Industrial Relations Act, No. Xl of 1947,
(hereinafter called the Act) to appear in a
proceedi ng under the Act to the exclusion of an
enpl oyee desiring a change under s. 42(4) of the
Act. The question arises in this way. The Cujarat
Spi nni ng and Weavi ng Conpany Limted (hereinafter
called the old Conpany) closed its business on My
14, 1953 and sold its assets to the Tarun
Conmercial Mlls Conpany Limited (hereinafter
called the new Conpany). The old Conmpany had
di scharged all its workmen when it <closed its
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busi ness whi ch happened before s. 25F relating to
retrenchnent was introduced in the Industria
Di sputes Act, (No. XIV of 1947). The new Conpany
re-started the business after a week and took in
its service the workmen of the old Conpany. It
appears that at the time the closure took place a
di spute was pending between the old Conpany and
its workmen with respect to bonus. As the closure
had taken place while that
893
di spute was pendi ng, t he Textile Labour
Associ ation (hereinafter called the Association),
which is a Representative Union of the textile
workers in the city of. Ahnedabad, filed an
application under s. 22 of the Industrial D sputes
(Appel late Tribunal) Act of 1950 before the Labour
Appel | ate Tribunal -~ where the dispute was pendi ng.
In that nmatter there was a conprom se, and though
according to the” old Conpany, there was no
avai | abl e surplus” to give bonus, the old Conpany
agreed to  pay bonus by way of settlenment to the
extent of 1/8th of the earnings of the worknen for
the year in dispute; and in consideration of this
the Association on  behalf of all the worknen
di scharged as a result of closure agreed not to
press for any conpensation for their discharge and
the worknen who accepted the bonus by this
agreement gave i'n' undertaking not to claim
conpensation in any other way in any future
pr oceedi ng. Thi s happened in Mar ch 1955.
Thereafter in July 1956, 376 persons who had been
inthe enploy of the old Conpany and were a
mnority of its worknen gave notice under s. 42(1)
of the Act and clained conpensation  for the
cl osure which had taken place in 1953. As no
settlenent could be arrived at between the parties
this was followed by an application under s. 42(4)
of the Act before the |abour court in Cctober 1956
and these workmen claimed that they should be paid
adequat e conpensation for the closure of the mll
in view of their past services. To this
application both the old Conpany and the new
Conpany were made parties. The application was
opposed by both the conpanies on various grounds
with which we are however not concerned in the
present appeal. |In January 1957, the Association
made an appearance before the |abour court  and
contended that the application should be disn ssed
in view of the conprom se which had been arrived
at before the Labour Appellate Tribunal in 1953.
The | abour court accepted this contention and
di smissed the application
894

Ther eupon sone of the worknen went in appea
to the industrial court and their contention seens
to have been that, though no individual can be
permtted to appear in any proceeding where the
Representative Union appears as representative of
enpl oyees, in this case the action of the
Associ ation after its appearance in not supporting
the case of the workmen before the |abour court
was mala fide; therefore the Association should
not have been allowed to appear on behal f of the
enpl oyees who had applied to the | abour court and
they should be permtted to carry on their
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application. This contention was rejected by the
i ndustrial court, which was of opinion that it was
not for an industrial court to go into the
guestion of bona fides or mala fides for
appearance of a Representative Union and that the
| aw under the Act was clear that where a
Representative Union appeared it alone could
represent the applicants even in a case under s.
42(4) of the Act. The appeal was therefore
di smi ssed. Thereupon the enpl oyees appear to have
filed a petition before the H gh Court under Art.
227 of the Constitution, which was summarily
rejected. The H gh Court  also refused to give
| eave to appeal. Then there was a petition to this
Court for special |eave which was granted, and
that is how the natter has cone up before us.

The rmain contention on behal f  of t he
appel l ants before wus-is that reading the various
provisions of ~the “Act, an enployee nmking an
applicati'onunder s. 42(4) of the Act is not
debarred from appearing in t he | abour or
i ndustrial court and - carrying on wth hi s
application even though the Representative Union
makes an appearance. It is submtted that if the
i nterpretation pressed on behal f of the
respondents were accepted it would -ambunt to
tyranny of the Representative Union and this could
not be the intention of the legislature in framng

the Act. It is ‘also contended that if 'the
interpretation pressed on behal f of t he
respondents is correct, the

895

provisions in the Act may be |liable to be struck
down as ultra vires the Constitution.

The case of the respondents on the other hand
is that the provisions of the Act are perfectly
plain and provide that where a Representative
Uni on appears in any proceeding it alone, to the
excl usion even of the enpl oyee who m ght have nade
an application wunder s. 42 (4), is entitled to
carry on wth the proceedings and the enployee
concerned has no locus standi in the matter after
the application has been filed by him if the
Representative Union chooses to appear. It is
urged that the so-called tyranny by the
Representative Union can have no bearing on the
interpretation of the provisions of the Act if
they are plainin their intent. Further it is
contended that there is no question of the
constitutionality of the various provisions of the
Act in this case as at no stage has the
constitutionality of t he provi si ons been
chal l enged by the appellants, not even in their
speci al | eave petition.

Before we deal with the interpretation of the
various provisions of the Act in this behalf we
may point out that the constitutionality of the
provi sions has never been challenged so far and we
therefore express no opi ni on as to t he
constitutionality of these provisions. W are
further of opinion that the argunment based on the
so-called tyranny of a Representative Union or its
notives in taking the action it may choose to take
in any proceeding after it appears can have no
relevance if the intention of the |egislature as
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it can be gathered fromthe various provisions is
perfectly plain.

Let us therefore see what the Act provides in
this behalf. The main provisions with which are
concerned are contained in Chap. V of the Act
which deals with "representatives of enpl oyees and
enpl oyers, and appearance on their behalf". It may
be stated at the outset that the Act contains
el aborate provisions for registration of wunions
and approved unions in

896

Chapters Il and IV respectively and is in this
respect different from the Industrial D sputes
Act. Under Chap. IlIl the Registrar is given the

power to register a Representative Union for any
industry in any local area and also the power to
cancel such regi stration under certain
circunstances and there is also a provision for
appeal where a registration is cancelled. Then
cones Chap. 'V which deals with the representatives
of enpl oyees and enpl oyers and appearance on their
behal f in proceedings under ~the Act. Section 27
provides for recognition of an association of
enployers and its right ~to appear in proceedings
under the Act. /Section 30 enuner at es t he
representatives of enployees and gives an order of
preference in whi ch t he Si X classes of
representatives of . enpl oyees nentioned in ‘that
section can appear or_ act in any-industry in any
| ocal area, the first being a Representative Union
for such industry. It is not in dispute that the
Associ ati on in t he pr esent case is a
Representative Union in the textile industry in
that region and has the nost preferential right to
appear or to act as the representative of
enployees in the textile industryin that area.
Sections 28 and 29 provide for election of
representatives of enployees where there is no
Representative Union in respect of any industry in
any local area and such elected representatives
under s. 30 are representatives of enpl oyees and
are fifth in order of preference. Then we cone to
ss. 27A, 32 and 33 with which we are particularly
concerned in this appeal. They nay be read in
ext enso.
"27A- Save as provided in sections 32 and
33, no enployee shall be allowed to appear or
act in any proceeding under this Act except
through the representative of enployees.".
"32-A conciliator a Boar d, an
Arbitrator, a wage Board, a Labour Court and
the Industrial Court may, if he or it
considers it
897
expedient for the ends of justice, permt an
i ndi vidual, whether an enployee or not, to
appear in any proceeding before himor it;
Provided that no such individual shal
be permitted to appear in any proceedings in
which a Representative Union has appeared as
the representative of enployees."
"33-Notwi t hstanding anything contained
in any other provision of this Act, an
enpl oyee or a representative union shall be
entitled to appear through any person.
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(a) in all proceedings before the
i ndustrial court;
(aa) in all proceedings before a wage
board ;
(b) in proceedi ngs before a Labour Court
for deciding whether a strike, |ock-out,
closure or stoppage or change or an order
passed by an enployer under the standing
orders is illegal or for deciding any
i ndustrial dispute referred to it under
section 72;
(c) in such other proceedings as the
I ndustrial Court mmy, on application nade "in
that behal f, permt;
Provided that a | egal practitioner shal
not be permitted under clause (c) to appear
in any proceeding under- this Act except
before a Labour Court as provided in section
83A or the Industrial Court;
Provi ded further that no enpl oyee shal
be entitled to appear through any person in
any proceeding under this Act in which a
Representative Union has appeared as the
representative of enployees.”
898

It will be seen that s. 27A provides that no
enpl oyee shall be allowed to appear or act in any
proceedi ng under ‘the Act, except ~through the
representative of enployees, the only exception to
this being the provisions of ss. 32 and 33.
Therefore, this section conpletely bans the
appearance of an enployee or of any one on his
behal f in any proceeding after it has once
conmenced except through the representative of
enpl oyees. The only exceptions “to this conplete
ban are to be found in ss. 32 and 33, to which we
shal |l presently refer. But it .is clear that bona
fides or mala fides of the representative of
enpl oyees can have nothing to do with the ban
pl aced by s. 27A on the appearance of any one el se
except the representative of enpl oyees as defined
ins. 30 and that if anyone el se can appear in any
proceeding we nust find a provision in that behalf
ineither s. 32 or s. 33 which are the only
exceptions to s. 27A. It may be noticed that there
is no exception in s. 27A in favour of the
enpl oyee, who m ght have nade an application under
s. 42 (4), to appear on his own behalf and the ban
which is placed by s. 27A will apply equally to
such an enployee. In order however to soften the
rigour of the provisions of s. 27A for it may
well be that the representative of enpl oyees nay
not choose to appear in nany proceedi ngs started
by an enployee under s. 42 (4), exceptions are
provided in ss. 32 and 33. The schene of these
three provisions clearly is t hat i f t he
Representative Union appears, no one else can
appear and carry on a proceeding, even if it be
begun on an application under s. 42 (4) but where
the Representative Union does not choose to appear
there are provisions in ss. 32 and 33 which permt
others to appear in proceedi ngs under the Act.

Section 32 gives power to a conciliator, a
board, a wage board, a labour court and the
i ndustrial court to permt an individual, whether
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an

899

enpl oyee or not, to appear in any proceeding
before himor it. This shows that the conpl ete ban
i nposed by s. 27A can be renoved if the
authorities under the Act think it expedient to
permt another person to appear and that person
may be an enployee or not. Thus the enpl oyee who
has made an application under s. 42(4) nmay be
permtted to appear before the authorities under
the Act ; but this provision is subject to a
provi so nanely that no such individual which would
include an enployee who has hinself nade an
application under s. 42(4), shall be pernitted to
appear in any prooceedi ng in whi ch t he
Representati ve Uni on has appear ed as t he
representative of enpl oyees. Reading therefore ss.
27A, 30 and 32 together, it is clear that no one
el se can ~appear in~ any proceeding under the Act
except a  representative of  enployees; but the
authorities are enmpowered  to permt anyone to
appear whether he be an enployee or not, if they
consider it expedient for the ends of justice (and
we have no doubt that where representative of
enpl oyees does not choose to appear the
authorities will generally permt the enpl oyee who
has nade the application under s. 42(4) to
appear), but this power is subject tothe proviso,

nanely, that no one wll be allowed to appear if
the Representative Union has nade an appearance.
It will be seen that the proviso puts the

Representative Union in a special position out of
the six classes nentioned as representatives of
enpl oyees in s. 30. Thus s. 32 nmakes it clear that
where the Representative Union of the six classes
in s. 30, appears no one. else can appear
including the person who nmght have nade an
application under s. 42 (4). If the other five
cl asses which are nmentioned in._ s. 30 as
representatives of enpl oyees appear, t he
authorities have the power to allow the enployee
or any other person to appear along with them
900

Then we come to s. 33, which starts with a
obstante clause and deals with the appearance of
an enpl oyee or a representative union through any
person. Section 33 thus is an exception to s. 27A
and aut hori ses an enpl oyee who coul d not appear in
any proceeding under the Act except through the
representative of enployees under s. 27A to
appear through any person in certain proceedings
mentioned in s. 33, but this again is subject to
provisos, with the first of which we are not
concerned here. The second proviso |ays down that
no enpl oyee shall be entitled to appear through
any person in any proceeding under the Act in
whi ch the Representative Union has appeared as the
representative of enployees. This proviso again
gives a special position to the Representative
Uni on out of the six classes of representatives of
enpl oyees provided ins. 30 and nmkes it clear
that though an enployee nmy appear in certain
proceedi ngs specified in s. 33 through any person
in spite of s. 27A, he cannot do so where a
Representative Uni on has appear ed as t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 9

representative of enpl oyees. Here again the

position is the sane as in s. 32; if a
representative of enpl oyees ot her t han a
Representati ve Uni on has appear ed in t he

proceedi ng the enployee can also appear through
any person in the proceedings nmentioned in s. 33;
but he cannot do so where the representative of
enpl oyees which has appeared even in proceedi ngs
under s. 33 is the Representative Union

The result therefore of taking ss. 27A 32
and 33 together is that s. 27Afirst places a
conpl ete ban on the appearance of an enployee in
proceedi ngs under the Act. once it has commenced
except through the representative of enployees.
But there are two exceptions to this ban contained
in ss. 32 and 33. Section 32 is concerned with al
proceedi ngs before the authorities and gives power
901
to the authorities under the Act. to pernmt an
enpl oyee ' hinsel f to appear even t hough a
representative of enployees may have appeared but
this perm ssion cannot be  granted where the
representative Uni on has appear ed as a
representative of enployees. Section 33 which is
the other exception allows an enployee to appear
through any person in certain proceedings only
even though a representative of enployees mght
have appeared; but here again it is subject to
this that no one else, not even the enpl oyee who
m ght have made the application, will have the
right to appear if a Representative Union has put
i n appearance as the representative of enpl oyees.
It is quite clear therefore that the schene of the
Act is that where a Representative Union appears
in any proceeding under the Act, no one else can
be allowed to appear not even the enployee at
whose instance the proceedings. mght have begun
under s. 42 (4). But where the appearance is by
any representative of enployees other than a
Representative Union authorities under _s. 32 can
permt the enployee to appear hinself in all
proceedi ngs before themand further the enployee
is entitled to appear by any person in certain
proceedi ngs specified in s. 33. But whenever the
Representative Union has nmade an appearance, even
the enpl oyee cannot appear in any proceedi ng under
the Act and the representation nmust be confined
only to the Representative Union. The conpl ete ban

therefore laid by s. 27A on representation
ot herwi se than through a representative of
enpl oyees remai ns conpl ete wher e t he

representative of enployees is the Representative
Uni on that has appeared; but if the representative
of enployees that has appeared is other than the
Representative Union then ss. 32 and 33 provide
for exceptions with which we have al ready dealt.
902

There can therefore be no escape from the
conclusion that the Act plainly intends that where
the Representative Union appears in any proceeding
under the Act even though that proceeding m ght
have comenced by an enployee under s. 42 (4) of
the Act, the Representative Union alone can
represent the enployee and the enployee cannot
appear or act in such proceeding.
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Inthis viewof the matter

fail and is hereby dism ssed.
we pass no order as to costs.

Appea

t he appeal nust
In the circunstances

di sm ssed




