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PETI TI ONER
KASHI NATH SANKARAPPA WANI

Vs.

RESPONDENT:
NEW AKOT COTTON G NNI NG & PRESSI NGCO., LTD.

DATE OF JUDGVENT:
18/ 02/ 1958
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BHAGWATI, NATWARLAL H
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BHAGMATI , NATWARLAL H
KAPUR, J. L.
GAJENDRAGADKAR, P. B.

Cl TATI ON
1958 AL R 437 1958 SCR 1331

ACT:

Limtation-Suit on deposit recei pt --Acknow edgnent of
liability-Evidence--Balance sheet obtained from Regi strar of
ConPani es- Adm ssi bi l i ty-Presunption of" authenticity and
correctness -Commercial Docunents Evidence Act (XXX O
1939), s. 3(b).

HEADNOTE:
The appellant advanced various sunms of nobney to the res-
pondent, in lieu of which the respondent passed a '@ deposit

receipt for 12 nonths from August 1, 1939 to July 31, 1940-
On June 16, 1944 the appellant filed a suit to recover the
ampbunt with interest on the allegation that the anount
becare due on May 17, 1941 when the denand for the anount
was nmade and limtation for the suit expired on May 17, 1944
and the suit was filed on the reopening day of the Court
thereafter. The appel | ant al so relied upon the
acknow edgnments of his debt by the respondent in the resol u-
tion passed by the Board of Directors on May 20, 1941 and in
the balance sheet of the respondent for the year 1940-41
dated Cctober 10, 1941

Held, that the suit was barred by linmtation as the nonies
due wunder the deposit receipt becane payable on~ July 31

1941 and as no agreenent had been proved that the monies due
under the deposit recei pt were re-payabl e on demand.

Held further, that limtation was not saved by the all eged
acknow edgnents.

The resolution of the Board of Directors nerely proposed a
settlenent of a claimof the appellant, which, if accepted
by the appellant, was to be placed before a general neeting
of the shareholders. The resolution only referred to a past
l[iability of the respondent to the appellant and it could.
not be construed as an
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acknow edgnent of the liability of the respondent under the
deposit receipt in question

A copy of the balance sheet of 1940-41 obtained from the
Regi strar of Conmpanies which was filed in the case was
wongly rejected by the H gh Court as inadnissible on the
ground that no evidence was adduced to prove it. This copy
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was admi ssible wunder s. 3(b) of the Commercial Docunents
Evi dence Act. Under that section the Court could al so raise
a presunption as regards the bal ance sheet having been duly
made by or under the appropriate authority or in rggard to
the statements contained therein. The presunption was not
conpul sory but was discretionary with the Court. In the
circunstances of this case, where there were factions in the
Conpany and the regularity of the neeting at which the
bal ance sheet was passed was in dispute, the H gh Court
woul d have been perfectly justified in not raising the
presunpti on. Consequently, the acknow edgment in t he
bal ance sheet was of no avail to the appellant.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 77 of 1954.
Appeal ~fromthe judgnent and decree dated August 25, 1949,
of the fornmer Nagpur Hi gh Court in First Appeal No. 91 of
1945 ari'sing out of the judgnent and decree dated July 31
1945, of the Court of Second Additional District Judge,
Akola in Cvil Suit No. 7-B of 1944.
C. B. Agarwal a and Rat naparkhi A. G for the appellant.
Veda Vyasa and Ganpat Rai, for the respondent.
1958. February 18,/ The follow ng Judgnent of the Court was
del i vered by
BHAGMTI J.-This appeal with a certificate under s. 109(a)
read with S. 110 of the Code of Civil Procedure (Act V of
1908) is directed against the judgment and decree passed by
the Nagpur Hi gh Court dism ssing the appeal of the appell ant
and confirmng the dismssal of his suit~ by the |earned
Second Additional District Judge, Akol a.
The appellant, who was the plaintiff in the trial court
filed in the Court of the First Additional District
Judge, Akola, Cvil Suit No. 2-Bof 1944 against the

7-B
respondent, a limted conpany incorporated under the Indian
Conpani es Act of 1882, which owned a
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G nning and Pressing Factory and carried on business  of
gi nning and pressing cotton at Akot in District Akola.
The appellant alleged that he was one of the creditors of
the conpany which used to borrow noney, fromhimfor about
35 years past. He clained to have acted as Banker of the
conpany and the sums borrowed fromhimwere entered in the
account books of the conpany in two khatas, one known as
current account or " chalu khata and the other described
as ,,fixed deposit khata ". An account used to be made up at
the end of’ every year and the anobunt found due at the foot
of the account was entered in the balance-sheet - of the
conpany which was adopted at the Annual General Meeting of
the conpany. Deposit receipts also used to be passed for
the ambunts standing in the fixed deposit khata fromtine to
time and at the end of the year ending July 1939, a sum  of
Rs. 79,519-12-9 was found due by the conpany to himon both
these accounts. On January 15, 1940, the conpany passed a
deposit receipt in his favour for this anpbunt which he
demanded fromthe conpany by his letters dated May 10, 1941
and May 17, 1941. The conpany failed and neglected to pay
the said ampunt wth the result that he filed on June
16,1944, a suit agai nst the company for recovery of a sum of
Rs. 1,03,988 nmade up of Rs. 79,519-12-9 for principal and
Rs. 24,468 as interest from August 1, 1939, to January 15,
1944,
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The claimas laid in the plaint was that all these anpunts
whi ch had been borrowed by the conpany from hi mwere payabl e
on demand to be made by himas creditor and they were
deposits with the conpany, but in order that the conpany may
not be conpelled to pay a big sum on denmand, items in the
current account were being transferred to the fixed deposit
account fromtine to time. The ampunts of these deposits
bei ng thus payabl e on demand the cause of action accrued to
himon My 17, 1941, and limtation for the suit expired on
May 17, 1944. But, as the courts were closed on that day,
the suit was filed on
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the first opening day i. e., June 16, 1944, and |imtation
was therefore saved by s. 4 of the Linmtation Act. He also
relied upon the acknow edgnhents of his debt nade by the
conpany in (a) the resolution passed by the Board of
Directors on My 20, 1941, (b) the balance-sheet of the
conpany for the year 1940-41 dated Cctober 10, 1941, and for
the vyears 1941-42 and 1942-43, and (c) the entry in the
khata of the plaintiff in the books of the conpany nade on
or about July 31, 1941, and signed by the Chairman of the
conpany. He further relied upon an application made under
s. 162 of the Conpanies Act to |liquidate the conmpany on June
16, 1941, which application was however dism ssed by the
court on June 16, 1944, stating that as he was bona fide
prosecuting this application for the sane relief as clained
in the suit and as the court was unable to entertain the
applicati on because the debt was disputed by the conpany, he
was entitled to deduct fromthe period of limtation, the
time spent by himunder s. 14 of the Limtation Act.

This claimof the appellant was contested by the respondent
mainly on the ground that the suit was barred by the |law of
[imtation. Both the courts bel ow negatived his claim The
trial court dismssed his suit and the Hi gh Court, on
appeal , dism ssed his appeal and confirned the dism ssal of
his suit by the trial court; hence this appeal

The only question which arises for our consideration in this
appeal is whether the appellant’s suit was barred by
[imtation. The appellant, in the first instance, ‘relied
upon the deposit receipt which was passed by the company in
his favour on January 15, 1940. This receipt (Ex. P-1)
evi denced a deposit of Rs. 79,519-12-9 for 12 nonths from
August 1, 1939, to July 31, 1940, and the ampbunt at the foot
thereof becane due and payabl e by the respondent to him  on
July 31, 1940. The appellant, however, sought to extend the
comencenent of the period of limtation to May 17, 1941, on
the ground that the nonies, the subject-matter of that
deposit receipt, were payable to himon denmand, that . such
demand was made by him
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on May 17, 1941, and that therefore that was the “date for
the comencenent of the period of linitation. No 'express

agreement in this behalf could be proved by himnor could an
agreement be inplied fromthe course of dealings between him
and the conpany for the period of 25 years during which the
dealings continued between the parties. As a mtter of
fact, such an agreenent, either express or inplied, was
negatived by the very terns of the deposit receipt which

apart fromnentioning that the nonies were received by the
conpany as deposit for 12 nonths from August 1, 1939, to
July 31, 1940, contained on the reverse a note that interest
woul d cease on due date. This was sufficient to establish
that the anmount due at the foot of the deposit receipt
becarme due and payabl e on the due date nentioned therein and
that there was no question of the amount being payable at
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any tine thereafter on demand being made in this behalf by
the creditor. The course of dealings between the parties
al so negatived any such agreenent because it appears from
the record that such deposit receipts were passed by the
conpany in his favour fromtime to tinme, each of such
receipts being for a fixed period in the sane terms as the
deposit receipt in question and the receipts containing
simlar notes on the reverse that interest would cease on
due date. Both the courts bel ow were therefore right in
conming to the conclusion that there was no agreenment of the
ki nd put forward by the appellant that the nonies due at the
foot of the deposit receipt in question were repayable on
demand and that nonies due at the foot thereof becane due
and payabl e by the conmpany to himon July 31, 1940.

The next question to  consider is whether the bar of
[imtation which set in-onJuly 31, 1943, was saved by
reason of the circunstances set out in the plaint for
avoi dance of the sane.. Qut of the three acknow edgnents of
debt pl eaded by the appellant the third was abandoned by hi m
in t he course of the -hearing and t he only t wo
acknow edgnents which were pressed were (a) the resolution
passed by the Board of Directors on May 20, 194 1, and (b)
the bal ance-sheet of the conpany for the year 1940-41 dated
Cct ober 10,
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1941. It may be noted that he nade no attenpt at all to
prove the bal ance-sheets of the conpany for the years 1941-
42 and 194- 2-43.

In regard to the resolution passed by the Board of Directors
on My 20, 1941, the positionis that at that nmeeting one
Pandurang Narsaji Hadole, who was one of the Directors of
the conmpany. nmade a reference to a:proposed settlenent of
the claimof the appellant for a sumof R B. 67,939 as found
due at the end of July 1936, which had been resol ved upon by
the Board of Directors on Decenber 22,1936, but had not been
accepted by the appellant. The resolution then requested
the appellant to informthe conpany again if even /then he
was prepared to abide by the terms of that proposed
settl enent which woul d be placed before the general neeting
of all the share-holders of the conpany if —a reply was
received fromhimin the affirmative

This resolution of the Board of Directors was alleged by the
appel l ant to be an acknow edgnent of a subsisting liability
inregard to the debt due by the conpany to himat the foot
of the deposit receipt in question’. W do not see how it
could ever be spelt out as such acknow edgnent. The
contents of the resolution only referred to a past liability
of the conpany to the appellant and there  was nothing
therein which could by any stretch be construed as referring
to the liability of the conmpany, to himat the foot of the
deposit receipt dated January 15, 1940. CQur attention was
drawn to the deposit receipts which had been passed by the
conpany in favour of the appellant on May 30, 1935, Cctober
18, 1936, and Novenber 30, 1938, each of which was for a sum
of Rs. 47,500. No connection was, however, established
between the sumof Rs. 47,500, the subject-natter of these
recei pts, and the sumof Rs. 79,519-12-9, the subject-natter
of the deposit receipt in question and in the absence of any
such connection ' having been established the appellant could
not avail hinmself of the alleged acknow edgnment of liability
contained in the resolution of the Board of Directors dated
May 20, 1941,
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even if it could perchance be construed as an acknow edgnent
of a subsisting liability. This resolution of the Board of
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Directors dated May 20, 1941, could not, therefore, avai
the appell ant as an acknow edgnment of his debt.

In regard to the bal ance-sheet of the conmpany for’ the year
1940- 41 dated Cctober 10, 1941, it is to be noted that, even
though the appellant applied before the trial court for
filing the bal ance-sheet of 1940-41 on April 28, 1945, he
expressly stated that he did not want to adduce any ora
evidence to prove it. He was, however, allowed to file the
sane. But it was realised |later that the bal ance-sheet did
not prove itself and he therefore made another application
on July 11, 1945, for permission to file a copy from the
Regi strar of Conpanies and contended that this proved
itself. Thi s docunent was, however, rejected by the tria
court as filed too late. . Wen the appeal cane up for
hearing before the H gh Court, it was contended on behal f of
the appellant that the copy which was adduced from the
of fice of the Registrar was adm ssible in evidence but that
evi dence was rejected by the High Court on a consideration
of ss. 65 and 74(2) of the Evidence Act. The attention of
the H gh Court was evidently not drawn to the Comercia
Docurent s Evidence Act (XXX of 1939) which has anended the
Law of Evidence with respect to certain conmer ci a

docunent s. Section 3 of that Act enacts that " for the
pur poses of t he I ndi an Evi dence Act , 1872, and
not wi t hst andi ng anything contained therein, a Court:
() e e e
(b) may presune, wthin the neaning of that Act, in

relation to docunents included in Pt. 11 of the Schedule :-
That any docunent purporting tobe a docurment’' ‘included in
Part | or Part Il of the Schedule, as the case nay be, and
to have been duly nmde by or under the appropriate
authority, was so nade and that the statenments contained
therein are accurate. "

I[temNo. 21 in Pt. 11 of the Schedul e nentions:-
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" Copy, certified by the Registrar of Conpanies of the
Bal ance Sheet, Profit and Loss Account, and audit i report
of a conpany, filed with the said Registrar under the Indian
Conpani es Act, 1913 and the rul es nmade thereunder

If the attention of the H gh Court had been drawn to this
provision of law, we are sure, it would not have rejected
the copy of the bal ance-sheet obtained by the appellant from
the office of the Registrar of Conpanies. W are of the
opi nion that the copy shoul d have been admtted in evidence
and we do hereby adnmit the sane.

The appellant contends that that bal ance-sheet which was
signed by the Directors contained an acknow edgnent of the
debt due by the conpany to the appellant for the sumof. Rs.
67,939 as and by way of fixed deposit and that' was
sufficient to save the bar of Ilinitation. The question
therefore arises whether any presunption can be raised as
regards the bal ance-sheet havi ng been duly made by or | under
the appropriate authority or in regard to the accuracy of
the statement contained therein under s. 3(b) of the Conmer-
cial Docui nents Evidence Act (XXX of 1939).

It is to be noted that this presunption is not conpul sory as
in the case of s. 3(a) of the Act; it is discretionary wth
the court. The difficulty in the way of the appellant here
is however insuperable because we find that there were
factions in the conpany at or about the relevant tine. A
Directors neeting was held on April 27, 1941, and the
resignation of the appellant as the Chairman was accepted
and another person was appointed in his place. A second
neeting was called for May 17, 1941, but it had to be
adj ourned for want of a quorum The adjourned neeting was
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hel d on May 20, 1941, but no bal ance-sheet was passed at that
neeting. There is nothing on the record to show that there
was another neeting of the Board of Directors for passing
the bal ance-sheet of the conpany for the year 1940-41. A
general meeting of the Sharehol ders was called for Novenber
16, 1941, to pass the bal ance-sheet. This also had to be
adjourned to the following day for want of a quorum At the
1339

adjourned neeting the sharehol ders then present refused to
pass the accounts and it was not till sonme five weeks |ater,
nanely on Decenber 30, 1941, that the rival faction net and
passed the accounts. But this neeting only purported to be
a continuation of the neeting which bad to be adjourned for
want of a quorum and that clearly was irregular because the
adj ourned neeting had to be called within twentyfour hours.
It did not purport to be a fresh neetino, convened after due
notice, etc. Under the circunstances,it could not be urged
that the bal ance-sheet was dul y passed.

Even if the attention of the Hi gh Court had been drawn to
the provisions of s. 3 (b) of the Comercial Docunents
Evi dence Act, (XXX of 1939) it would have been perfectly
justified in not, raising the presunption in regard to the
bal ance- sheet having been duly made by or under t he
appropriate authority and in regard to the accuracy of the
statement contained therein. W are, 'therefore, of the
opi nion that this alleged acknow edgnent also is of no avai
to the appellant.

In regard to s. 14 of the Indian Linitation Act which was
sought to be relied upon by the appellant, it may be shortly
stated that the liquidation proceedi ngs had not been filed
in the courts below and there is nothing to show that the
requirenents of s. 14 were at all satisfied. No. cogent
argunent has been advanced before us on behalf of the
appel I ant which woul d i nduce us to hold that the conclusion
reached by the Hi gh Courtin this behalf was incorrect in any
manner what ever.

On all the above grounds we have cone to the conclusion that
the appellant’s claim was clearly tinebarred ‘and the

dismissal of his suit by the trial court as well as the
di smissal of his appeal by the H gh Court were in order
This appeal will therefore stand dismssed with costs.

Appeal dism ssed.
170




