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Dr. AR Lakshmanan, J.
ClVIL APPEAL NOS. 4101-4103 OF 2004

These appeal s were filed against the final judgments and

orders dated 3.3.2004 of the Hgh Court at Cal cutta passed in
APOT No. 271/2001, APOT No. 162/2001 and APOT No.

272/ 2001. By the said final judgnents and orders, the D vision
Bench of the Calcutta Hi gh Court held that the appellants have
to be considered as nmenbers of the Nemaniw Group are not
entitled to receive paynents on the ground that the said group
bei ng the profounders of scheme and on the ground that  the
dues shown by thensel ves had not been adj udi cated ei'ther by
the Court or by the Registrar.

SLP NOS. 6257-6258 OF 2004

These special |eave petitions were filed by Ms N-raj Trading
Conpany, a registered partnership firmrepresented by one of its
partner \026 Shri Krishna Kumar Nemani and six others (known as
Nemani Group). These two special |eave petitions were filed by
menbers of the Nemani Group agai nst the Bengal Chat kal

Mazdoor Union, the O ficial Liquidator, the Registrar H gh Court
and Baranagore Jute Factory and the other Mazdoor and

Enpl oyees Union. These petitions were filed against the final

j udgrment and order passed by the Division Bench of the Hi gh
Court at Calcutta in APOT Nos. 227 of 2001 and 228 of 2001

dat ed 03. 03. 2004 whereby the Division Bench has al llowed t he
appeal of contesting respondent No.1 (Bengal Chatkal Mazdoor

Uni on) and set aside the order passed by the |earned Single
Judge dated 08.03.2001 which order had all owed the petitioners
\026 Ms Niraj Trading Conpany and ot hers of Nemani G oup to
receive one-fourth of the adjudicated claimfromthe Registrar,
Oiginal Side of the Hi gh Court at Calcutta upon furnishing a
Bank Guarantee to the satisfaction of the said Registrar of the
equi val ent anount. The said order was set aside by the Division
Bench on the ground that the claimof the petitioners had not
been adj udi cated and al so by ignoring the earlier orders dated
30.11.1998 and 01.12.1998 passed by the Division Bench of the

H gh Court which had held that the clains of the unsecured
creditors including the petitioners had been adjudi cat ed.
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ClVIL APPEAL NOS. 5906 AND 5907 OF 2004

These appeals were filed by Bengal Chatkal Mazdoor Union

and Baranagore Jute Factory PLC Shram k Sabha respectively

agai nst Radheshyam Ajitsaria, Ashok Ajitsaria, Oficial Liquidator
and Registrar, High Court and the Barnagore Jute Factory. The
above appeals were filed against the final judgnments and orders
of the High Court at Calcutta passed in APOT No. 271 of 2001,
APOT No. 162 of 2001 and APOT No. 272 of 2001 dated

03.03.2004. The grievance of the appellants in these two appeal s
are that the Division Bench while allowi ng the appeals did not
consi der the case of the Unions and did not direct disbursenent
of the nobney to the workers who were nenbers of the Unions.

BACKGROUND FACTS:

Bar anagore Jute MI1s PLC (for short ‘the Conpany’) was
under the nmanagenent of Jardi ne Henderson Limted. On the
failure of the jute factory to pay dues of several of its creditors,
various wi'ndi ng-up petitions were filed in the H gh Court under
the provisions of the Conpanies Act, 1956. By an order dated
28.10. 1987, the Company Judge directed w nding-up of the
Conpany. The Court appointedthe O ficial Liquidator with a
direction to take possession of the assets of the said Conpany.
An application was nmade by one - Shri Raj Kumar Neman
praying for stay of the w nding-up proceedings of the Conpany
and for revival of the Conpany as per a Schenme submitted and
for appointnment of an ad hoc Committee of Managenent to run
the affairs of the said Conpany. The six Unions agreed to the
Schene as it was to the benefit of the workers.  The | earned
Conpany Judge stayed the wi nding up by order dated 15.9.1988
and appoi nted an ad-hoc Comm ttee of Managenent to re-open
the mlls, but however maintained the assets of the Conpany
under the O ficial Liquidator. One of the creditors filed an appea
agai nst the order dated 15.09.1998.© An _interimorder was
passed by the Division Bench of the H-gh Court appointing Joint
Special Oficers under whose supervision the Comrmittee of
Managenent was to be constituted on an ad-hoc basis w th other
directions.

M. Raj Kumar Nemani being aggrieved by the order dated
27.09. 1988 passed by the Division Bench filed a special |eave
petition before this Court on 07.10.1988 and this Court, by an
order dated 30.11.1988 directed that the scheme proposed by
Raj Kumar Nemani supported by the workers and unsecured
creditors be accepted with a direction for inplenentation of
detail ed Schenme. The |earned Conpany Judge was directed to
wor k out the Schene.

The order passed by this Court on 30.11. 1988 reads as

under : -
"R K. Nemani & Anr. \ 005.. Appellants
- Ver sus-
Shiva & Co. & Qthers \\005:. Respondents
ORDER
_ Speci al | eave granted. Heard, |earned counsel for the
parties.

Havi ng regard to the scope of this appeal and having
consi dered the report of the Special Oficer, dated 13th
Noverber 1988 nmade pursuant to the order of this Court,
we are of the opinion that the scheme supported by the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

20

wor kers and unsecured creditors of Raj Kumar Nenani, be
accepted and a detailed schene on that basis be fornul ated.

It is desirable that the schene be inplenented as soon as
possi bl e and the workers and the creditors should be paid in
accordance with the schenme, approved today. Further, the
appeal is disposed of with a direction to work out the

schene by the | earned Conpany Judge, Calcutta High

Court, who is seized of the matter. It is contended by sone
of the secured creditors that by the operation of the schene,
the assets of the secured creditors should not be allowed to
be affected. This contention of the secured creditors may be
agitated before the Conpany Judge, if they are so entitl ed.
Al intervention applications are dism ssed wi thout prejudice
to their rights, if any, to applicants nove the Conpany
Judge, Calcutta Hi gh Court.

We express our appreciation of the work of the Specia
Oficer and on the report he has submtted. The
remuneration of the Special Oficer is filed at Rs.5,500/-
and to be paid out of the assets of the Conpany. The orders
of the | earned Single Judge and the Division Bench are
nodified to the aforesaid extent.

The appeal is disposed of accordingly. No order as to

costs.
Sd/ -
( Sabyasachi Mukharji)
Sd/ -
(S. Ranganat han)
New Del hi ,

30t h Novenber, 1988."

The | earned Conpany Judge approved the Schene on
16.6.1989. The Schene, inter alia, provides for paynent of al
unsecured creditors, workers, secured creditors, statutory dues
etc. On 02.05.1990, appellant No. 1 resigned from'the
Managenent of the Conpany.

The | earned Conpany Judge, while considering severa
applicati ons made by unsecured creditors conplai ning that they
were not paid by the Conmittee of Management, made an order
dated 16.12. 1991 cancelling the Schene, observing that the
Schene had totally failed.

On an appeal preferred by the Committee of Managenent
agai nst the order dated 16.12.1991, the Division Bench of the
H gh Court made an interimorder dated 18.12.1981, reiterated
on 24.3.1992 directing paynment of 1% of the respective clains to
all creditors on or before 7.1.1992. The Bench al so stayed the
order passed by the | earned Conpany Judge dated 16.12. 1991
ordering cancellation of the Schene. A special |eave petition was
filed against the order dated 24.03.1992 by one of the creditors.
This Court directed the appeal pending before the Division Bench
of the H gh Court to be disposed of expeditiously, while also
directing paynent to the unsecured creditors to be nade @ 2%
per month from 01.03.1993. The said order dated 22.03.1993 in
S.L.P.(C) No. 6505 of 1992 reads as follows:-

"Acunen Tradi ng Corporation & Anr. \005.. Petitioners
- Ver sus-

Conmi ttee of Managenent of Baranagore
Jute Factory & O's. \ 005. . Respondent s
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Dated : 22nd March, 1993

Coram Hon' ble The Chief Justice
Hon' ble M. Justice A S. Anand

ORDER
1. We have heard counsel for all the parties.
2. By an order dated 16th Decenmber 1991, the | earned

Conpany Judge of the Calcutta H gh Court cancelled the
schene earlier sanctioned on the ground that the terns of
the schene particularlyin the matter of the schedul e of
paynments to the creditors had not been conplied wth.
That order was carried up in appeal before the Division
Bench of the Hi gh Court, which by its order dated 24th
March 1992 now under appeal, stayed the order of the

| ear ned single Judge. The Division Bench directed that

i nstead of payment of 2% p.m to the unsecured creditors
contani nated by the scheme, there should be paynent of
1% p.m That was the effect of the order dated 24th March
1992 of the Division Bench, when it referred to and
incorporated its earlier order dated 18th Decenber 1991

3. It is not disputed that paynments to the unsecured
creditors have not proceeded strictlyin terns of the
scheme. There is substantial short-fall. The parties who

have taken over the conpany under the schenme-and who

are liable to effect payments to the creditors in ternms of the
schenme cannot take shelter behind the fact that auditors of
the company have not scrutinised the books of account' of

the company. That is a nmatter over which the unsecured
creditors have no control. Till-the auditor exam ne the

books of account and report that the claimof the extent of
the claimof the unsecured creditors was not supportable,
there coul d be no suspensi on of the schene of paynents.

4. On a consideration of the matter it appears
appropriate that the appeal before the Division Bench of the
Hi gh Court requires to be di sposed of expeditiously. W
request the High Court to dispose of the appeal within three
nont hs.

5. In the meanwhil e paynent to the unsecured creditors
shoul d proceed at the rate of 2% p.m from 1st March 1993

and not at 1% The difference for the past on that

cal cul ati on shall be nade good within three nonths from

today. |If there is failure to do so, it will be appropriate for
the Division Bench to put that circunmstance also into scale

i n deci di ng whether the order of the |earned single Judge
setting aside the schene should be interfered with in

appeal or not\O005.."

6. However, the order of the Division Bench staying the
operation of the order dated 16th Decenber 1991 of the

| earned single Judge will continue unless the Division

Bench itself considers it appropriate to nodify the sane in
the light of any subsequent event. The Division Bench shal
al so be at liberty to consider any applications for the
nmodi fi cati on of the schene.

Wth these observations and directions the specia
| eave petition is disposed of.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

20

Sdf - Sd/ -
(Virender K. Sharnms) (S-R Thite)
Court Master Court Master"

By subsequent orders, this Court directed the Comittee of
Managenent to deposit Rs. 40 lacs in two instal nents which was
to be deposited in the Registry of this Court. The said anpunt
was kept in termdeposits. On 11.03.1994, this Court set aside
the order of the Division Bench of the Cal cutta H gh Court
passed on 24.03.1992 reducing rate of payment from2%to 1%
This Court also directed the Commttee of Managenent to deposit
fromthe nonth of April, 1994 onwards a sumof Rs. 8 |acs per
nonth with the Registry of Calcutta H gh Court. Further
directions were al so issued while remanding the matter back to
the | earned Conpany Judge for distribution of Rs. 40 | acs
amongst the creditors.. The above order reads as follows: -
"Acunmen Tradi ng Corporation & Anr. \005.. Petitioners

Ver sus

Conmi ttee of Managenent of Baranagore
Jute Factory & Os. \ 005.. Respondents

ORDER

We have heard counsel on both-sides, originally the
| ear ned Conpany Judge in the Hi gh Court directed the
"Comm ttee of Management" to deposit suns equivalent to
2 per cent per nonth calculated on the basis of the extent
of unsecured i ndebtedness of the conpany. Subsequently,
there was a nodification of this order as to the rate of the
paynment reducing the extent from2 per cent nonth 1 per
cent per nonth. This was done by the appell ate bench
The unsecured creditors have come up against this order
The unsecured creditors claimthat debts due and owing to
themare in the nei ghbourhood of Rs.3.4 crores and'that it
woul d take a long tinme for payment if only 1% per nmonth is
pai d.

In the meanwhil e, the Conmittee of Managenent has
deposited in the Registry of this Court, a sumof Rs.40 |acs
under directions of this Court. The said suns are in term
deposits with the bank

On a consideration of the matter, we set aside the
order of the Division Bench reducing the anmount from 2
per cent per nonth to 1 per cent per nonth. The
Conmi ttee of Managenent shall fromthe nonth of April
1994 onwards, deposit every nonth sumof Rs.8 |acs.
Deposits will be made in the Hi gh Court.

The matter will now go back to the | earned conpany
Judge, Calcutta High Court who will issue necessary
directions as to the appropriation and distribution of Rs.
40 |l acs now i n deposit, anongst the creditors and also as
to the distribution of the sumof Rs. 8 lacs to be deposited
every nmonth by the Committee of Managenent. It is nade
clear that if the Conmttee of Management conmits
default in the matter of these deposits and fall in arrears
for any two nonths, it will be appropriate for the Conpany
Court to replace the Conmittee of Managerment by an
appropriate alternative mechanism The anount of Rs.40
lacs in deposit in this Registry shall be transferred to the
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account of the Registrar (Oiginal Side), H gh Court of
Calcutta, together with accrued interest imediately after
the present deposits mature.

A grievance was aired by the petitioners that the
Conmittee of Managenment is appropriating to itself the
funds of the Conmpany towards its alleged clains as
unsecured creditor. Sri Santosh Hegde says this is
imperm ssible. It is open to the petitioners to nove the
Conpany Judge in this regard. The contention of the
Conmittee of Managerment on this point is also |eft open

The interlocutory applications are di sposed of
accordi ngly.

Sd/ -
cll

Sd/ -

(S. Ratnavel Pandi an)
New Del hi,

March 11, 1994."

On 13.12.1994, the | earned Conpany Judge appointed a
new Conmittee of Managenent conposed of the Jain-Jal an
group, while issuing necessary directions for deposit of Rs. 64
| acs by the Jain-Jalan group with the Registrar of the High
Court. The Conpany Judge al so directed certain lunp sum
paynments to six substantial creditors, except Nemani G oup on
the basis of the |ist approved in the Court’s Schene prior to cut-
of f dates in October, 1987 before issuing advertisenent inviting
clains fromcreditors, while directing paynents to be nade to
certain parties.
An appeal against the said order dated 13.12.1994, the
Di vi sion Bench all owed the Jain-Jal an group to conti nue and
carry on with the process of the Schenme, but set aside the
direction for preferential paynent to six named unsecured
creditors.
The | earned Conpany Judge by order dated 23.12.1996
al so directed all unsecured creditors to |lodge their clains with
the Registrar of the H gh Court. The learned Conpany Judge, on
the note of the Registrar, directed, inter alia, the Registrar of the
Hi gh Court to confine to the clains of those unsecured creditors
as on 28.10.1987 i.e. the date of w nding-up order and the
amounts quantified against their nanmes in the |ist of unsecured
creditors appended to the Conpany Application No.63 of 1987
affirmed on 27.4.1997. Pre-scheme unsecured creditors
i ncluding the appellants | odged their respective clainms with the
Regi strar on 27.02.1997. The Registrar submtted the second
report excluding the nanes of the appellants (Radheshyam
Ajitsaria) while including the nane of the Nemani group. The
Conpany Judge, on an application filed by the appellants
(Ajitsaria s group) directed the Registrar to hear to the
subm ssions of the appellants with regard to their exclusion. The
appel l ants made their subm ssions and filed witten notes in
support of their contentions before the Registrar and thereafter
the Registrar, on 23.04.1997, subnmitted a report including
nanes of the appellants (Ajitsaria’ s group) as persons entitled to
recei ve paynments in terns of the Scheme. The Conpany Judge,
by a detail ed judgnent dated 9.9.1998 directed the Registrar to
nmake paynents of all creditors as per the revised statenent
encl osed to the Suppl enentary (Second) Report, except to the
Nemani group. The Division Bench, in an appeal against the
order dated 09.09.1998 filed by Jardi ne Handerson Ltd., made
an order on 30.11.1998/1.12.1998 set aside the Registrar’s
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report insofar as the sanme exceeded the anpbunt nentioned in

the list annexed to Conpany Appln. No.63 of 1987. The

Regi strar, despite the appellants not being held as part of the
Nemani group, however, did not nake any paynments to the
appel l ants. The appellants filed an application by way of Notice
of Mbtion, inter alia, praying for nodification of the order dated
09.09.1998 and for a further direction not to treat the appellants
as part of the Nemani group with a further prayer for imediate
paynment in ternms of the sanctioned Schene. On 08.03.2001, the

| ear ned Conpany Judge directed paynents to be made to the
appel l ants, inter alia, holding that the appellants were not the
part of the Nemani group and that their clains were already

adj udi cated upon and settled by the Registrar, Oiginal Side.

One Shri Chetan Chowdhury claimng hinself to be one of
the Directors of the Company filed an appeal against the order
dated 08. 03.2001. The Division Bench, while granting liberty to
the appellants to withdraw t he anpbunt deposited against its
nane/ cl.ai m by furni shing a Bank Guarantee al so recorded that
it is not clear as to why Chetan Chowdhury and his group could
be in the possession of the Conmpany and listed the appeal for
further directions.

On 14.05. 2001, the appellants - Ajitsaria’ s group received
paynments fromthe Registrar of the H gh Court upon furnishing
the requisite Bank Guarantee. Learned single Judge of the High
Court passed an order on 19.12.2002, inter alia, holding that the
possessi on of the Conpany by the alleged Board of Directors was
wongful, while directing the Oficial Liquidator to take
possessi on of the Conpany (in liquidation). Several appeals were
preferred fromthe order. The Division Bench, while staying the
operation of the order dated 19.12.2002, directed the Joint
Special Oficers to take possession

The Division Bench in appeals filed agai nst the order dated

08. 03. 2001 made an order dated 3.3.2004 directing re-

adj udi cation of the clainms of the appellants which had al ready
been adj udi cated. According to the appellant, the Division Bench
wi t hout appreciating that the appeal itself was not naintainable
havi ng been filed by 9 outsiders having no |locus standi is not
correct in directing re-adjudication of the clains of the petitioner
The Bench al so dis-allowed the appellant’s rights to claimthe
sai d anpbunt as a nenber approved in the |list of unsecured
creditors distinct fromthe Nemani group. Being aggrieved by the
i mpugned judgnent dated 3.3.2004, the appellants filed the

above appeals in this Court. This Court, on 08.04.2004, issued
notices in the special |eave petitions and al so directed that the
Bank Guarantee filed by the appellants with the Registrar of the
Hi gh Court on the original side shall be kept renewed unti
further orders. By order dated 12.07.2004, |eave was granted.
The Registrar of the High Court issued two certificates, inter
alia, certifying that the last instalment of Rs. 8 |acs was
deposited on 8/9.12.1999 and al so certified that a sum of

Rs. 2,09,70,647.56 p. was lying with the Registrar in a separate
account .

We heard M. Jaideep CGupta, |earned senior counse

appearing for the petitioners in S.L.P.(C) Nos. 6257-6258 of 2004,
M. Rana Mikherjee, |earned counsel appearing for the

appel lants in CGvil Appeal Nos. 4101-4103 of 2004, M. Varinder
Kumar Sharnma, |earned counsel, M. S.K Begaria, |eaned senior
counsel, M. R F. Narinman, |earned senior counsel and M.

Nar esh Kumar, |earned counsel appearing for the respondents.

M. Jai deep Cupta, |earned senior counsel appearing for
petitioner No.1, Ms Niraj Trading Conpany and Raj Kunar

Namani, petitioner No.4, subnmtted that the H gh Court has

erred in holding that the dues shown agai nst the nenbers of

Nermani G oup were shown by thensel ves and that dues of the

Nemani G oup have not been adjudicated by the Hi gh Court or
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by the Registrar. He would subnmit that the H gh Court has failed
to appreciate that the disbursenent by Registrar took place after
submi ssion of the third report dated 10.4.1997 and the paynent
to pre-schene unsecured creditors were available with the
Regi strar, Original side. According to M. Jaideep Gupta, the
Di vi si on Bench shoul d not nake any discrimnation anongst the
sanme category of pre-schene unsecured creditors nentioned in
the list annexed to the schene of nanagenent who have | odged
their claims with the Registrar, Oiginal side.

M. Jaideep Gupta, |earned senior counsel, subnmitted that
the Judges of the Division Bench have erroneously concl uded
that the petitioners were not part of the pre-schene creditors and
that their nanes were not included in the list of pre-schene
creditors filed along with C A No.63 of 1987 and that the Bench
has al so erred in holding that the clains of the petitioner had not
been adj udi cated whi ch was clearly contrary to the report of the
Regi strar, original side, which was accepted by both the Judges
as wellas the Division Bench. It was further submitted that at
the present stage the workers do not have a right to oppose the
paynment t'o the Nemani G oup out of the funds lying with the
Regi strar, original side. “In the light of the above, M. Jaideep
Qupta subnitted that there is nothing on record justifying
wi t hhol di ng of paynents to be petitioner-group, who undoubtedly
were pre-schene creditors and whose clains had been finally
adj udi cated upon by the Registrar, original side, which
adj udi cati on has been uphel d both by the | earned single Judge
as well as by the Division Bench. Further based on such
adj udi cation all other unsecured creditors have been paid, while
only 25% of the total amunt due and payable to the petitioner-
group has been directed to be paid by the | earned single Judge
by the order dated 8.3.2001. The funds avail able at the hands of
the Registrar is far in excess not only of the 25%ordered to be
paid but in excess of the entire claimof the petitioner-group. It
was al so submitted by M. Jaideep Gupta that a sumof Rs. 42
crores which was received by way of acquisition conmpensation is
now with the conpany. This apart, the assets are also |lying with
the conpany. 1In these circunstances, it is submtted that it is
only just and proper that the order passed by the l'earned single
Judge be upheld and paynents be nade to the Nemani G oup. It
is also pertinent to notice that all other unsecured creditors
i ncl udi ng Jardi ne Henderson (the original managenent at the
time when the winding up order was passed) and the Jain Jal an
Group (being in managenent after 1994) have been fully paid
their dues as unsecured creditors out of the funds in the hands
of the Registrar, original side.
M. Jai deep Gupta took us through the pleadings,
annexures and orders passed thereon on various occasi ons by
di fferent Courts.
M. Rana Mikherjee, |earned counsel, appearing for the
appel lants in Gvil Appeal Nos. 4101-4103 of 2004 subnitted
that appellant No.1l remained as a nmenber of the Committee of
managenment only for a period of 11 nonths havi ng resigned on
2.5.1990 and that appellant No.2 never participated in the
management and affairs of the company (in Iiquidation)  and no
one including the workers nmade any cl ai mand/or grievance
agai nst the appellants at any point of tine.
The said fact has been duly noticed and recognized in
various Court orders including the order of the Division Bench
dated 30.11.1998 and 1.12.1998 and the order of the Registrar
dt. 8.3.2001. According to M. Rana Mikherjee, the appellants’
firm Radheyshyam & Co. and I ndi an Agency never forned part of
Nemani G oup and the sane would be evident fromthe letters
witten by the workers’ Union and subnitted before the Conpany
Court. The appellants are the unsecured creditors of the
Conpany who were entitled to receive paynment in ternms of the
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Schenme @2% p.m at the entire paynent in ternms of the said
Scheme wi thout interest was to be disbursed to themwithin a
span of four years and two nonths and accordingly the entire
amount becanme due and payable in the year 1993 itself. There is
al so no allegation upon the appellants to di shurse excess
payments to thensel ves as has been all eged agai nst Raj Kunmar
Nemani, therefore, the appellants stand on a different footing
fromthe Nenmani G oup of Conpanies/firnms who have been
made entitled to receive only 25% of their claimupon furnishing
of bank guarantee. It was also submitted that the appellants
have received their dues as certified by the Registrar of the
Cal cutta Hi gh Court under orders of the said Court upon
furni shing a bank guarantee whi ch has been kept alive.
According to M. Rana Mukherjee, the nain judgnent and order
warrants interference by this Court as the appellants have been
wongly excluded fromreceiving the paynents though all other
creditors simlar to the status of the appellants have received
their payments long back. Thus accordingly to him there has
been deni al of justice.

M. S. K Bagaria, |earned senior counsel appearing for the
Bar anagore Jute Factory PLC Shram k Sabha, submitted that the
Schene was sanctioned and approved by the Hi gh Court and by
this Court primarily taking into consideration the workers’
interests and that the workers and their Unions supported the
Schene and the Schenme provided for paynent of pre-schene
out st andi ng dues and current dues of the workers. According to
him Nemani Committee defaulted in maki ng paynent of wages,
provi dent fund, ESI, gratuity etc. not only towards the
out st andi ng pre-schenme arrears but al so the current dues during
its period of managenent. In-addition to the defaults commtted
by Nenmani Committee in paynent of the said outstandi ng pre-
schene dues, the said Commttee al so defaulted in paying the
wor kers; current dues during its period of managenent. It was
further subnmitted that all other pre-scheme unsecured creditors
who | odged their clains with the Registrar of the H gh Court,
have al ready received their paynents and as agai nst the
af oresaid, the workers have hardly received a small fraction of
their outstanding dues for the pre-schene period and over and
above that, their huge dues got nmounted for the current periods
during which Nemani Committee was in managenent. The
Scheme being primarily for the benefits of the workers and
unsecured creditors and all other unsecured creditors excepting
the appell ants having already been paid, it is in theinterest of
justice and in terns of the Schene that the anpunts
accumul at ed under the Schene be directed to be utilized for
payi ng the workers’ dues and statutory liabilities on account of
Provi dent Fund, ESI, wages, bonus, gratuity, STL etc. He invited
out attention to Section 11(2) of the Enpl oyees’ | Provident Funds
and M scel | aneous Provisions Act, 1952 which provi des that the
amounts due from an enpl oyer shall be deened to be the first
charge on the assets of the establishment and shall -be paid in
priority to all other debts. It was subnmtted that the workers and
their Unions supported the schene in expectation and hope that
their outstanding dues as well as current dues woul d be pai d by
Nemani Committee as specifically provided in the Schene.
Simlar was the position when the Jain-Jalan Conmittee was in
managenment. However, when they cane to know about filing of
applications by Sri Raj Kumar Nemani and by Sri Radheyshyam
Ajitsaria and their group concerns before the | earned single
Judge of the High Court for payment of their dues out of the
funds accumul ated under the Schene, the Uni ons noved two
separate applications bearing C A No.9 of 1999 and C. A No. 10 of
1999 before the | earned single Judge praying, inter alia, for not
directing any such paynent without first paying to the workers.
Arguing further, the | earned senior counsel, submtted that al
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unsecured creditors excepting the appellants have al ready been
pai d. In the aforesaid circunstances and in terns of the
Schene, the ampunts lying with the Registrar of the H gh Court
are required to be utilized for paying the workers’ dues.
According to him the Division Bench of the Hi gh Court correctly
held that the rel ease of any anmounts to the Menbers of the

Nemani Group at this stage is not appropriate. However, the

Di vi sion Bench of the High Court erred in not directing for
paynment of the workers’ dues out of the anpunts accunul ated

under the Scheme and lying with the Registrar as has been
contended by Shram k Sabha in the appeal filed by it

(C. A. No. 5907/ 2004) .

It was further submtted that as stated in C. A No.5907 of

2004 filed by Shram k Sabha, the Division Bench shoul d have
directed for utilizing the balance anount Iying with the Registrar
Original side, H gh Court of Calcutta for payment of workers’
dues and statutory-liabilities on account of the Provident Fund,
ESI, wages, Gratuity, bonus etc. It was further subnmtted that a
period of '18 years has passed since approval of the Schene by
this Court on 30.11.1988 and it will be fully in ternms of the
Scheme as well-as Section 11(2) of the Enpl oyees’ Provident

Fund and M scel | aneous Provisions Act, 1952, if the funds |ying
with the Registrar are utilized for paynent of the workers’ dues
i ncludi ng those on account of outstandi ng Provident Fund dues
menti oned above.

M. R F. Narinan, |earned senior counsel appearing for the

Bengal Chatkal Mazdoor Union, submitted that as per the

schene, the workers were to be paidin a tine bound schedul e.

The arrears of back wages were to be cleared within five nonths
of the restarting of the mll.~ Several other dues, nanely, gratuity,
ESI, Provident Fund, Welfare Fund etc. were also to be cleared in
the manner prescribed under the Schene. ~ However, these

paynments were not nade by the Nemani G oup -and instead a

| arge sum of noney was paid to thensel ves.

It is alleged that the failure to pay the ampbunts is squarely

on account of the Nemani Group and at the time when these

arrears were nounting, they were paying thensel ves 'a greater
sum of noney than was due under the Schene. The appellants

cannot be allowed to take advantage of their own wong. M .

R F. Nariman further submitted that the Schene has to be read

as a whole and in case paynment is not nade under one part of
the Schene, i.e. to the workers, the same Schenme cannot be

relied upon to nake a paynment to the unsecured creditors.” In
this context, he relied on the judgnment of this Court in the case
of Workers vs. Rohtas Industries, (1987) 2 SCC 588 where this
Court held that the clainms of the workers have a priority even
above those of secured creditors. M. R F. Narimn drew out
attention to Section 529 A of the Conpani es Act, 1956 for the
proposition that the priority is to be given to the dues of the
wor kers. Though the wi nding up order has been stayed, the

provi sions of Section 529 A of the Companies Act, 1956 will apply
inletter if not in spirit. According to him the provision is
applicable in a winding up of an insolvent conpany and as per
Section 441 of the Conpanies Act, 1956, winding up is deened
to comence upon the presentation of the petition for w nding

up. Further, in case the noney is disbursed without regard to
Section 529A of the Conpanies Act, 1956, and ultimately the
stay of the winding up is lifted, there would be an effective
annul ment of the |egislative mandate provided in Section 529A of
the Conpani es Act, 1956.

He also invited our attention to Section 11(1) of the

Enpl oyees’ Provi dent Fund and M scel | aneous Provi sions Act,

1952 and Section 94 of the Enployees’ State Insurance Act, 1948
whi ch al so provide for a first priority to these dues in respect of a
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conpany i n w ndi ng up.

Section 11(2) of the Enployees’ Provident Fund and
M scel | aneous Provisions Act, 1952 is reproduced hereunder
"11(2) Wthout prejudice to the provisions of sub-
section(l), if any ampunt is due from an enpl oyer
whet her in respect of the enployees’ contribution
(deducted fromthe wages of the enployee) or the
enpl oyer’s contribution, the anbunt so due shall be
deened to be the first charge on the assets of the
establishnment, and shall, notw thstandi ng anyt hi ng
contained in any other law for the time being in force,
be paid in priority to all other debts.™

Wiile interpreting the provisions of Section 11(2) of the

Enpl oyees’ Provi dent Fund and M scel | aneous Provi si ons Act,
1952 and while noting that the Provident Fund Act is a piece of
wel fare legislation have accorded priority to these dues over other
dues. In this context, he cited the follow ng rulings:

1. Recovery O ficer & Assistant Provident Fund
Comm ssi oner _vs. Keral a Financial Corporation

2002(95) FLR 1024 paras 7,10, 13,14 (H gh Court of

Ker al a)

2. Nati onal Stock Exchange of India Ltd. Rep. By its

aut hori zed signatory A. Sabastian vs. The Assistant

Provi dent Fund Commi ssi oner Enpl oyees’

Provi dent Fund Organi sation and the Managi ng

Director, Premier Securities Ltd. (WP. Nos. 24857

and 25609 of 2001, para 32) High Court of Madras.

3. Manager, Vijaya Bank, Padubidri, Dakshina

Kannada vs. Regi onal Provident Fund

Conmi ssi oner, Sub-Regional Ofice, Balnmatta,

Mangal ore and Ors. 1999(5) Kar.L.J.459, para 7

(Kar nat aka Hi gh Court)

At the very least, by virtue of Section 11(2), the clainms of the
Provident Fund authorities are akin to secured clains and,
therefore, have a priority over the unsecured clains and that the
amount of noney lying with the Registrar is far less than the
arrears of the Provident Fund departnent and, therefore, in
consonance with the |egislative mandate enbodi ed in Section

11(2) of the Enpl oyees’ Provident Fund and M scel | aneous

Provi sions Act, 1952, the noney should first be paid to the
provident fund authorities before they are disbursed to

unsecured creditors. Concluding his arguments, M. RF.

Nari man submitted that in the present case, substantial justice
has been done to the workers and no interference by this Court

is called for. Wen dealing with an appeal under Article 136 of
the Constitution of India, this Court cones to the conclusion that
there is no failure of justice, it is not bound to decide and
interfere even when a question of jurisdiction of the origina
Court of Tribunal is raised and even if the inpugned judgnment is
wong. The follow ng rulings have been cited for the above
proposition:

1. Bal vantrai Chimanlal Trivedi vs. MN
Nagrashna, AIR 1960 SC 407

2. Bul aki vs. Lal Dhar, (1997) 9 SCC 274, para 3
3. Uni on of India vs. Kulamoni Mhanty, (1999) 1
SCC 185 paras 4,6

4. Taher akhat oon vs. Sal anbi n Mohammad, (1999)

2 SCC 635 para 20

5. Chandra Singh vs. State of Rajasthan, (2003) 6
SCC 545 paras 39 & 45

6. State of Punjab vs. Savinderjit Kaur, (2004) 4

SCC 58 paras 16 & 17
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M. Naresh Kunmar, |earned counsel appearing for

Bar anagore Jute Factory PLC (R4 in SLP(C) Nos. 6257-6258 of

2004, furnished details in regard to the paynment of arrears of
wages of the workers of the MIIl, paynent to the statutory
creditors, arrears of gratuity etc. According to him Nemani \026
Ajitsaria Goup comitted several offences; that they did not

nake paynent on recei pt of arrear dues and statutory dues as

per the Schene and that default in making current payment of

wages and ot her statutory dues and they siphoned huge suns of
noney while they were running the Jute MIIs. He submitted, at
the request of a section of the workers, Directors of the Conpany,
to control the Jute MIls and i mediately thereafter filed an
application before the H gh Court stating the background under

whi ch the Managenment took control of the Jute MIIs and al so
prayed for liberty fromthe H gh Court to take steps for revival of
the Conpany. The Hi gh Court appointed a Special Oficer with
certain directions. He also furnished other details subsequent to
the appoi ntnent of the special Oficer. He invited our attention to
the report filed by the Special Oficer as per the directions of the
Di vi sion Bench, details about the status of the Conpany and the
details regarding the conmpany’ s wit disputing the arrear, PF
liability and their reply to the allegati ons made by the Neman
Group. According to him the funds are meant for disbursenent.

It was never the intention of the H gh Court to all ow Neman

Goup to run the mll for their own personal gain wthout
conpl yi ng and/ or paying the workers and ot her creditors. The
defaul ts and/or evasion nmade by them.is their personal liability
as has categorically been clarified by the judgnent dated
19.11.1994 passed by the H gh Court. He further submitted that
the arrears of wages of the Workers of the MII| have since been
reduced by the Comm ttee of Managenent by payment of Rs. 22

| acs on account of arrears of wages for two weeks and Rs. 17 | acs
on account of 50% of the arrears of bonus for the year 1985-86
and that the arrears of wages now stands at Rs.54 |acs and at

Rs. 17 |l acs on account of the bal ance of the arrears of bonus
aggregating to Rs.71 |l acs which would be paid by the Comm ttee

of Managenent.

As regards paynent to the statutory creditors, it was

submitted that the Conmittee of Managenent w |l pay the

aforesaid arrears of statutory dues which have accrued during the
previ ous managenent. Likew se, the arrears of gratuity payable
to the workers/enpl oyees who have already retired or
superannuat ed or resigned or ceased to be in service of the
conpany have accunul ated during the period of previous

managenment to the tune of Rs. 36 |acs approximately. It was
submitted that the Cormittee of the Managenent will arrange for
payment of such ampunt of gratuity to such workers. It is to the
credit of the present managenent that they have apparently
succeeded in turning the Conpany and resurrecting the Jute

MIlls. Wile the workers have jointly supported the achi evenent
of the present Management, the statutory creditors have al so

cone out in support of the present managenent.

In the above background, the questions of |aw that require

determ nation in the instant Civil appeals and the S.L.P. are as
under :

(a) Whet her the Division Bench of the H gh Court

was entitled to allow the appeal w thout first

deciding the maintainability of the appeals as

directed in terns of the order dated 29.3.20017

(b) Whet her the Division Bench of the H gh Court

was entitled to withhold the paynent of the pre-

scheme unsecured creditors in view of the

specific direction given by this Court on

31. 3.19947?
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(c) Whet her the Division Bench was entitled to direct
re-adj udi cation of the clains, which were already

adj udi cated contrary to the order passed by the

Di vi si on Bench of the High Court on 30.11.1998

and 1.12.1998?

(d) VWet her the workers can have any stake and

have right to receive any paynent fromthe fund

lying with the Registrar original side of the High

Court of Calcutta which was specially earmarked

for the pre-schene unsecured creditors as

defined in the Scheme?

(e) Vet her the finding and deci sion of the |earned

Conpany Jude can be ignored and/or overl ooked

on the ground that no enquiry was held by the

Regi strar?

We have carefully considered the el aborate and | engt hy
subm ssi ons made by the respective counsel appearing on either
side with reference to the pleadings, annexures filed and the
orders  passed by the Conpany Court, the H gh Court and of this
Court.

As al ready noticed, Baranagore Jute Factory \026 petitioners in
S.L.P.) Nos. 6257-6258 of 2004, was ordered to be wound up on

Cct ober 28, 1987. The petitioners’ group conprises of (i) Niraj
Tradi ng Conpany; (ii) Banwarilal Anup Kumar HUF, (iii) Ms Raj
Kumar Krishna Kumar, HUF; (iv) Raj Kumar Nemani; (v) Neman
Tradi ng Conpany ; (vi) Krishna Kumar Nemani ‘and (vii) Raj

Kumar Jain constituted the |argest group of creditors of the Jute
Factory and were accordingly includedin the list of pre-schene
creditors prepared and filed in C. A 'No.63 of 1987 at S.Nos. 1 to 7
by the erstwhile managenent i.e. Ms Jardi ne Henderson Ltd.

After the winding up order was passed, a Schene was

propounded to run the Jute MII| and for this pupose, a Commttee
of Managenent was proposed to be constituted of Ms Nraj

Tradi ng Conpany comonly referred to as the Nemani G oup

The said schene propounded by the Nemani G oup provided for
payments to workers, electricity dues, statutory creditors and
unsecured creditors. This conparnentalised paynent

nmechani sm was adopted to ensure that everybody was paid in
accordance with and under the Schene. The said scheme was
approved both by the Hi gh Court as well as by this Court on
Novenber 30, 1988. The said scheme was finally approved and
passed by the Hi gh Court with the support of the secured
creditors as well as the workers. Thereafter some unsecured
creditors approached the H gh Court for paynent under the

schene and especially since pursuant to order of the H'gh Court,
the paynment under the schene stood reduced from 2% as

envi saged under the schenme to 1% The matter was carried up in
appeal to this Court and this Court directed the Nemani Goup to
deposit a sumof Rs.40 | acs as and by way of an interi'm neasure.
By an order dated 11.3.1994, this Court set aside the order of the
H gh Court reducing the amount from2%to 1% and furt her
directed the Conmittee to deposit Rs.8 | akhs per nmonth. The
amount of Rs.40 | akhs deposited by the Nemani G oup was

directed to be transferred to the H gh Court. It is pertinent to
nmention that at this stage no gri evance was nade by the workers
and as such the question of consideration of their claimdoes not
and cannot arise. Mreover, the order in no uncertain term
provi des that the paynents made pursuant to such order i.e.

order dated 11.3.1994 were to be di sbursed ampongst creditors.

We have already noticed that the Nemani G oup was

repl aced by the Jain Jalan Commttee of Managenent. The

| earned single Judge, by order dated 13,12,1994, directed that
the Nemani Group be replaced and the Jain-Jalan G oup may

take over the Conmittee of Managenent subject to paynent of
Rs.64 lacs and further directed paynments to substantial creditors
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except the Nemani Group. This order was carried up in appea
before the Division Bench and the Division Bench by an order

dated 25.1.1995 set aside the order for preferential paynents to
certain creditors and left the issue relating to paynments to the
Nemani G oup open. The |earned single Judge, by an order dated
26.8.1996, in view of the substantial funds having accumnul at ed

in the hands of the Registrar, Original side directed the parties to
file their claims as directed by this Court and further directed the
Regi strar to adjudicate the clainms in accordance with law. The

| earned single Judge by its order dated 23.12.1996 clarified that
only pre-scheme unsecured creditors appended to the conpany’s
application being C A No.63 of 1987 affirnmed on 27.4.1987 were

to be considered for paynent. The Registrar, Oiginal side was
further given the liberty to requisition the services of a Chartered
Accountant to adjudicate upon the clains of the unsecured
creditors. Thereafter, reports were prepared by the Registrar

The third and final report dated 23.4.1997 of the Registrar was
accepted by the H gh Court. |In the said report, it was
categorically recorded that full and final adjudication of the net
cl ai m of ‘pre-schene unsecured creditors will appear as per the
schedul e set out hereinbelow. The nanes of the nmenbers of the
Nemani G oup were included at S.Nos. 60 to 66 and an amount of

Rs. 2,29, 34,500/- was-adjudicated to be outstanding as far as
the Nemani G oup is concerned

The | earned single Judge by order dated 9.9.1998 accepting

the final adjudication made by the Registrar directed paynents to
be made to all the other unsecured creditors -except the Neman
Group on the ground that the Nemani- Group had nade | arger

paynments to nenbers of its group-in conparison to other

unsecured creditors. Thi s order was subsequently affirnmed by
the Division Bench in an appeal filed by Jardi ne Henderson. The
Di vi si on Bench while disposing of the said appeal s upheld the

adj udi cation nmade by the Registrar, subject to adjustnments.

Nermani Group filed C A No.627 of 1998 for nodification of the
order dated 9.9.1998. On 8.3.2001, the |earned single Judge

di sposed of C A No.627 of 1998 filed by Nemani G oup for

nodi fication of the order dated 9.9.1998. The |earned single
Judge, after noticing that all other unsecured creditors had been
pai d of and even thereafter substantial funds were left in the
hands of the Registrar, directed paynent of 25% and/or one

fourth of their settled claimafter adjustnment of paynents already
made. Appeals were preferred by the workers” Union and

respondent No.4 (Jute Factory) under the new Managenent of

Chet an Choudhary. The Division Bench while admtting the

appeal by an order dated 29.3.2001 directed that the Neman

G oup be allowed to wi thdraw the nonies subject to furnishing a
Bank Guarantee of the like anpunt. Further doubts as to the

| ocus standi of Chetan Choudhary to represent the Conpany

were al so rai sed and the sanme were kept open. The workers
contended that there was no change in circunstances or

additional material on record justifying the direction for paynent
to the Nemani G oup and further that they had filed C A Nos. 9
and 10 of 1999 giving details of their dues. In so far as the
change in circunstances is concerned, by the time the order

dat ed 8.3.2001 was passed, all other unsecured creditors had

been paid of and still substantial suns were avail able for

di sbur senent . As regards the pending applications are

concerned, this court has noticed, during the course of hearing,
that the said applications were really in the nature of
intervention applications. In spite of the above, the Division
Bench of the Hi gh Court has erroneously concluded that the
petitioners-Nemani Group were not part of the pre-schene
creditors and/or that their nanes were not included in the Iist of
pre-schene creditors filed along with C. A . No. 63 of 1987. The

Di vi sion Bench also erred in holding that the clainms of the
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petitioners-Nemani Group had not been adjudi cated which, in
our opinion, was clearly contrary to the report of the Registrar
whi ch was accepted by both the | earned single Judge as well as
by the Division Bench

The above facts clearly go to show and admi ni ster that the

wor kers do not have a right to oppose the paynent to al
unsecured creditors out of the funds Iying with the Registrar
Oiginal Side, High Court. The reasons for our conclusion are as
under :

(a) By order of this Court the said funds are neant for

di shursement only for unsecured creditors. Separate
arrangenents have been made under the schene for

paynment of other dues including workers dues. The

sai d schene sanctioned in 1989 is still in operation

and the present Conmittee of Managenent is

operating under the same schene.

(b) Since 1994, i.e. after the Petitioner G oup was

super ceded by the Jain Jalan G oup, no demands of

any nature relating to any outstandi ng paynents were

ever raised by the Wrkers.

(c) I'n_any event, it has been clearly recorded in the order
dat ed Novenber 18, 2004 whereby the said Chetan

Choudhary G oup has been allowed to continue in

managenment, that the said Chetan Choudhary G oup

is being allowed to be continued on the sane terns

and conditions as under the original sanctioned

schenme, thus making themliable to make payments of

al | dues past or present.

(d) Therefore, the conpany being a running concern, the

al | eged dues of the workers cannot be cl ai med agai nst

any specific nmenber of the managenent comitt ee.

The dues if any, are against the conpany and not

agai nst any individual nenbers of the Committee of

Management. There is no question therefore of

hol di ng up paynment due to the unsecured creditors on

the ground that workers dues are alleged to be

out st andi ng.

(e) Further, since the conpany still continues 'to function,
Section 529-A of the Conpani es Act cannot be pressed

into service by the workers. The protection of section

529-A is avail able only when a conpany has been

wound up, O ficial Liquidator has taken over the

assets and di sbursenments are being made by the

O ficial Liquidator in course of the wi nding up of the
conpany. There is no question of the worker claimng

a preferential right or payment while a company is

runni ng and carrying on business in the usual course

and incurring daily expenses and liabilities.

In the light of the above, M. Jaideep Gupta, |earned senior
counsel, submitted that there is nothing on record justifying
wi t hhol di ng of payments to the Nemani G oup, who undoubtedly
were pre-schene creditors and whose clains had been finally
adj udi cat ed upon by the Regi strar which adjudi cati on has been
uphel d both by the | earned single Judge as well as by the
Division Bench. It is also not in dispute that the funds available
at the hands of the Registrar is far in excess not only of the 25%
ordered to be paid but in excess of the entire claimof the
petitioner-Nemani G oup.

In view of the above, we are of the opinion that the clai m of
the Nemani Group and Niraj Tradi ng Conpany has to be upheld
and accepted and the paynment shoul d be ordered to.

In the result, S.L.P(c) Nos. 6257-6258 of 2004 are all owed

and the inpugned judgnment and order dated 3.3.2004 in APOT
Nos. 227 & 228 of 2001 common with APOT No. 271 of 2001

passed by the Division Bench is set aside.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 20

The cl ai m nade by Radheyshyam Ajitsaria and Anr. In

C. A Nos. 4101-4103 of 2004

We have already discussed in detail in paragraphs supra
about the facts and circunstances of the above appeals and the
various proceedi ngs taken out by the parties and the orders
passed t hereto.

In view of the discussion nade above, the follow ng
concl usion can be arrived at:

i) Appel I ant No. 1 renmni ned as a nenber of the
Conmittee of managenment only for a brief period of

11 mont hs having resigned on 2.5.1990. Appell ant

No. 2 never participated in the nanagenment and

affairs of the conpany, no one including the

wor kers nmade any cl ai m and/ or grievance agai nst

the appellants at any point of tine.

ii) The appel | ants are-unsecured creditors of the
Conpany who were entitled to receive paynment in

terns of the scheme at the rate of 2% per nonth

and the entire paynent in terns of the said schene

wi t hout interest was to be disbursed to them

within a span of four years and two nonths and
accordingly the entire anmount ‘became due and

payable in the year 1993 itself.

1. At all material times, there was no dispute with
regard to the fact that Nenmani G oup of Canpany

consi sted of seven conpanies/firms which are

distrinct and separate fromthe appellants.

The said fact has been duly noticed and recogni zed in various
Court orders including the order of the Division Bench of the
Hi gh court dated 30.11.1998/1.12.1998 and the order of the

| earned single Judge dated 8.3.2001.

iv) There is no allegation upon the appellants of

di sbursi ng excess paynments to thensel vesas has been

al | eged agai nst Raj Kumar Nenmmani, therefore, the

appel l ants’ stand on a different footing fromthe

Nemani G oup of conpanies/firns who have been

nmade entitled to receive only 25% of their clai mupon
furnishing of bank guarantee.

V) That the appell ants have received their dues as
certified by the Registrar of the H gh Court under

orders of the Hi gh court upon furnishing a bank

guar ant ee whi ch has been kept alive.

So far as the workers’ claimin concerned, the schene

whi ch was accepted by this Court on 30.11.1998 cont ai ned

di sbursement of the paynent to all the creditors in the said
schene. The said schene clearly mentioned the manner in which
the creditors are entitled to receive the paynent. The statutory
dues, such as Provident Fund, E.S.I. and workers’ dues on
account of wages salary are to be liquidated in the manner as
provi ded therein and unsecured creditors were made entitled to
recei ve paynment @ 2% per nonth save and except initial paynent
@5% The said schene was supported by the workers. Unlike
unsecured creditors, at no point of time workers had come up

bef ore the conpany Judge or before this Court alleging that
paynments have not been nade to them pursuant to and in terns

of the schene, though the workers all along appeared in the

pr oceedi ngs.

In any event since the Conpany is functioning as a going
concern on and fromthe date of inplenentation of the Schene of
Arrangenent as fornul ated and approved by the H gh Court as

well this Court, the question of the workers at this stage when the
wi ndi ng-up proceedi ngs have been pernmanently stayed under
Section 466 of the Companies Act, 1956 to state to have a better
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claimby virtue of Section 529A of the Conpanies Act, 1956 does
not and cannot arise. The workers having a priority over creditors
can conme into play only the wi nding-up process is in notion and
the Official Liquidator take steps to fornmalize winding-up. In the
i nstant case, after the Schene had been sanctioned, the question
of wi nding-up would arise only if the order of permanent stay
granted was to be lifted on any party’s conpl ai ning of failure of
the Schene or inability on the part of the Conpany to make
paynments either in terns of the schene or otherwi se. The
contention to the contrary raised by M. Nariman has no force.

Li kewi se, the reliance upon the provisions of the ESI and

the EPF Act are inapposite inasmuch as by virtue of orders of this
Court as also noted by the Division Bench of the H gh Court that
the anmobunt to be paid at the rate of Rs. 8 | acs per nmonth as
directed by this Court was to be kept secured for paynment to un-
secured creditors only, the workers are therefore estopped from
resorting to taking recourse to the provisions of Section 11(2) of
the EPF Act since the sane was avail able to themeven at the tine
this Court had directed the said sumto be earmarked for

paynments to un-secured creditors.

In view of the fact, that the manner-in which the unsecured
creditors are entitled to receive the paynent has been specified
and nore particularly, when all the pre-schene un-secured
creditors who have lodged their clainms with the Registrar, H gh
Court, Calcutta have received paynent, there cannot be a
justification in wthhol ding the paynent of the appellants and
petitioners who were also entitled to receive paynent as other pre-
scheme un-secured creditors.

In our view, the provisions as contai ned under section 529A

of the Conpani es Act, 1956 are not applicable in the facts and

ci rcunst ances of the case as the order of w nding-up has been
stayed and the conpany is being run under the schene as a

goi ng concern.

One Comittee of Managenent is being replaced by another
Conmittee of Managenment on the sane ternms and conditions

with an object to inplenment the same schene. Thus the dues of
the creditors including the workers and other statutory dues are
to be paid by the Commttee of Managenent. Even, at present the
conpany is being run by a conmittee of Managenent and are

now supported by the workers as would appear fromthe order

dated 18.11.2004.

This apart fromthe report of the Joint Special Oficers

dat ed 20th August, as submitted by respondent No.4 before this
Court it would further appear that the present committee of
Managenent in inplenmentation of the said schene, is naking
paynments of arrears as well as current dues of the workers.

So far as the provision as contai ned under section 11 sub-

clause 2 of the Enployees Provident Fund & M scel | aneous

Provi sions Act, 1952 are concerned, the same, in our opinion,
woul d not debar the appellants to receive their paynents as the
appel l ants have been nmade entitled to receive the payments in
terns of the scheme and charge if any, would crystallize over the
assets of the conpany and not upon the nmoney of the appellants.

It is interesting to notice that the workers on the one hand

are opposing the claimof the appellants on the ground that they
have not received the payment. On the other hand, the workers
have not made any claimfromthe nmoney which has been

received by the respondent No.4 as conpensation approxi nately

to the tune of Rs.41 crores for acquisition of the |land by the
Nati onal Hi gh-Way Authority of India for 17 acres valued at Rs.
41 crores reported in Conpetent Authority vs. Barangore Jute
Factory & Ors., (2005) 13 SCC 477. Thus it is crystal clear that
the Workers’ Union have been set-up by the present committee of
management so as to obstruct the paynent to these appellants.

In our considered opinion, the inpugned judgment and
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order warrants interference by this Court under Article 136 of the
Constitution of India as the appellants have been wongfully
excluded fromreceiving the paynents though all other creditors
simlar to the status of the appellants have received their paynent
| ong back thus there has been denial of justice.

I nsofar as the argunent of Shri K P. Bagaria, |earned senior
counsel appearing on behalf of other Workers’ Union with regard
to the liability of making paynents towards Provident fund dues
and the judgnent reported in 1995 Volune | CLJ page 89, it is

not in dispute that the appellants were not parties to the
proceedi ngs in which the said judgnent was delivered, and it was
M. Raj Kumar Nemani who had been held to be liable by the

H gh Court to pay provident fund dues. The liability to pay
Provi dent Fund dues renmins with the conpany which is still run

a goi ng concern.

I nsof ar as the outstandi ng-amounts are concerned, these

very unions had sworn affidavits filed in July, 1993 before the
H gh Court stating that the Nemani group after taking over
managenent has pai d substantial part of their dues.

I nsof ar as the schenme i s concerned, the said schene was

initially for a period of 8 years and the amounts nenti oned
therein were to be liquidated over the years and not imediately
upon the schene comng into force. The payments which were to

be made i medi atel y ‘'upon-i npl ementati on of the schene, were
accordingly nade. /The petitioner group was replaced mdway into
the schene and did not conplete the entire tenure of the schene.
The new Conmi ttee of Managenent (Jain-Jal an) which replaced

the petitioner group, took over the managenent on the same

terns and conditions as contained in the schene, thereby

assum ng and/or taking over the entire responsibility of paynent
of all outstandi ng anpbunts including workers dues and ot her

enpl oyee benefits including Provident Fund.

It is pertinent to note that the fund which is the subject-
matter of the present proceedings was created only for the

pur pose of paynment of unsecured creditors under the schene

franmed by the Hi gh Court and accepted and affirned by this

Court by two orders dated 17.12.1993 and 11.03.1994. This

Court affirmed that the anpbunt of Rs. 8 lacs per nonth out of the
revenues of the Conpany woul d be kept aside in the hands of the
Regi strar, Original side and pay to the unsecured creditors al one
@2% per nmonth. Admittedly, the said corpus has been treated

by successive orders of this Court and the Hgh Court as being
the dues of the unsecured creditors alone. None of these orders
were ever appeal ed agai nst or set aside. It is toolatein the day to
contend that the said fund would al so be utilized for paynment of
wor kers dues and or other statutory dues for which the schene
made separate arrangenents. Both Jardi ne Henderson and Jai n-
Jalan Committee who were in managenent of this Company at

various points of time have been allowed to recover their entire
dues as unsecured creditors out of this fund without reference to
the workers dues and or other statutory dues. At no stage,

what soever, have any part of the said fund been utilized by the
H gh Court for paynment of any of the workers dues or other dues.
The said fund, in our opinion, therefore, cannot have a different
character nerely when it comes to the dues of the present
petitioners.

It is inmportant to note that by orders of Court, the conpany

(in liquidation) was not in fact wound up but was allowed to
continue as a going concern. This was undoubtedly in the
interest of the workers. So |ong as the conmpany continued as a
goi ng concern, the workers not only continued to get their wages
and other benefits and also retained their rights to be reinbursed
out of the assets of the Conpany in the event that the assets have
to be sold in winding up. |In fact, the fixed assets of the Conpany
are enormously valuable. It has land in excess of 50 acres in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 19 of

20

prime | ocations out of which 17 acres was acquired by the

Nati onal Hi gh-way Authority upon paynent of conpensation of

Rs. 41 crores recently to the present Conpany. The dues of
workers are, therefore, in no jeopardy whatsoever. Wen the
Conpany continues as a going concern, it is the dues of the
unsecured creditors which are nost vulnerable and it is for that
purpose this Court by its various orders ensured that a separate
fund should be created for the unsecured creditors. In our
opinion, it is fair and proper that the funds so created should only
be utilized for the purpose of the unsecured creditors and not

wor kers dues and ot her dues.

It was contended by the respondent that for the purposes of
Sections 441 and 529A of the Conpanies Act, the phrase "in

wi ndi ng up" should refer to "in the course of w nding up”. In our
view, this cannot be the position because, if so, no part of the
fi xed or nmovabl e or any other assets of the Conpany incl uding

raw material and working capital can be alienated by the

Conpany in the usual course of its business activities only such
time as the winding up proceedings are permanently stayed. This
woul d nmean that no order could ever be nade exploring the

possi bility of running the Conpany as a goi ng concern during the
pendency of the w nding up proceedings. Such an interpretation
woul d not only contrary to the interest of the workers and the
industry as a whol e 'but would not be pragmatic and woul d be
contrary to long settled practice in the Conpany jurisdiction

Many judgrments were cited by counsel for the workers’

uni on. None of the judgnents cited on behal f of the workers’

uni on under Section 11(2) are applicable to the facts of the
present case. These are cases where a dispute arose as to who
had first charge on the assets of the enpl oyer which is not at al
the issue arising in the present context. It was argued that the
present petitioners (Niraj Trading Conmpany Group) are

responsi bl e for heavy outstandi ng which was specifically denied

by | earned counsel for the petitioners as nobst nis-I|eading and
contrary to the provisions of the schene itself. Qur attention was
also drawn to the findings recorded by |earned single Judge that
despite such tall clainms, the workers had not been able to provide
proof of the specific details clainmed by them |t was stated by

| earned single Judge that except for certain bald statenents the
objectors did not provide details in support of their allegation. In
our view, dues under the nany heads were not to be paid
personal ly by the Menbers of the Comm ttee of the Managenent.

They woul d be paid out of the funds generated in the course of
carrying on business of the said Conpany. |[|f anything renained
unpaid, the liability would pass on under the provisions of the
schene itself to the Committee of Managenent which repl ace

them |In the first instance, the Committee of Managenment was
taken over by the Jain-Jalan Goup and it is now all eged that now
it is taken over by Chetan Choudhary. Qutstanding liabilities
under the schene, therefore, renain the liability of the Conpany
and the subsequent Committees were also required to discharge
their liabilities under the Scheme. In our view, it is a deliberate
attenpt here to cast the entire liability under the Schenme on to
the Menbers of the Conmittee constituted under the present
petitioners in special |eave petition Nos. 6257-58 so that the
subsequent Committees can avoid their responsibilities and

obl i gations under the scheme. To take one exanple, if there is
any outstandi ng anount by way of Provident Fund, the sane is

just as such charged on the conpensati on noney realized by the
present Management. The present Managenent in collusion with

the Union | eaders are, therefore, necessitated in projecting that
the outstandi ng Provident Fund dues, if any, should conme out of
the fund Iying in the hands of the Registrar, Oiginal side, rather
than out of the conpensati on noney which has been realized by

the present Managenent at the time of acquisition of the fixed
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assets of the Conpany. It is to be noted that only 25% of the
dues of the petitioner, as unsecured creditors, have been directed
to be rel eased under the orders of the Hi gh Court. These dues

rel ate back to 1987. The present petitioners who were suppliers

of jute to this mll have been unable to realize their dues of 1987
till today whereas all other unsecured creditors have been able to
do so. It is, therefore, just and proper that at |east at the present

stage, the dues should not be held back any further

In any event, it is crystal clear that finding of the D vision
Bench of the High Court, that the claimof the appellants have not
been duly adjudicated is erroneous as claimof the appellants
have duly been adjudi cated by the Registrar, H gh Court, Oigina
Side, with the help of the Chartered Accountant as woul d be
evident fromCertificate dated 15th March, 2004 issued by the

Regi strar. Thus, the said order dated 3.3.2004 passed by the

Di vi si on Bench as agai nst these appellants is liable to be set

asi de.

For the foregoing reasons, we hold
1. That the appellants in C A Nos. 4101-4103 of
2004 and the petitioners in S.L.P.(C Nos. 6257
and 6250 of 2004 are entitled for paynent. as pre-
schenme unsecured creditors in view of the specific
directions given by this Court on 31.3.1994.
2. That the Division Bench was not entitled to direct
readj udi cati on of the clains which were already
adj udi cated, contrary to its own orders dated
30.11.1998/1.12.1998.
3. The fund lying with the Registrar, original side,
Hi gh Court of Calcutta was specially earnarked
for the pre-schene unsecured creditors as defined
in the Schene.
4. Regi strar of the High Court is directed to effect
paynment i nmedi ately to both the creditors.
In the result, C A Nos. 4101-4103 of 2004 and S.L.P.) Nos.
6257-6258 of 2004 are allowed and the orders passed by the
Di vi sion Bench of the High Court which are inpugned in these
appeal s and petitions are set aside and the C.A Nos. 5906 and
5907 of 2004 filed by Barangore Jute Factory and Benga
Chat kal Mazdoor Union (CITU) shall stand dismssed. However,
there shall be no order as to costs.

It is stated that both the appellants in C A Nos. 4101-
4103/ 2004 and petitioners in S.L.P.)Nos. 6257-6258 of 2004
have al ready furni shed the bank guarantee and have received the
paynment upon furnishing the requisite bank guarantee. The
Regi strar of the High Court is directed to rel ease the bank
guarantee to the respective parties forthwth.
The Conpany is directed to pay the other dues such as PF
ESI, Wl fare Fund, arrears of wages, gratuity, bonus etc. to the
wor ker s dependi ng upon the availability of the funds with it.
The appeal s and special |eave petitions are disposed of
accordingly. No costs.




