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1. Leave granted.

2. The controversy lies within a very narrow conpass. The
appel | ant s-def endants were i ssued sunmons by the tria

Court. They did not file the witten statement w thin 90 days
fromthe date of service of summpns and there was a del ay of
two days. The trial Court accepted the witten statenent

which was filed beyond 90 days despite the objection raised by
the plaintiff-respondent. The order of the trial Court was
chal | enged before the Karnataka High Court in a Wit Petition
under Article 227 of the Constitution of India, 1950 (in short
the "Constitution’) on the ground that the provision of Oder
VIIl Rule 1 of the Code of Civil Procedure, 1908 (in short the
'CPC) was nmandatory and the trial (Judge could not have
accepted the witten statenment filed beyond 90 days fromthe
date of service. The wit petition was allowed by order dated
30.8.2004. A Wit Appeal was filed which was held to be not
mai nt ai nabl e.

3. A review petition was filed taking the stand that in view
of a decision of this Court in Kailash v. Nanhku and Ors.

(2005 (4) SCC 480) where it was held that the provisions of

Oder VIII Rule 1 CPC are directory, the reasons justifying the

del ayed presentation of the witten statenent could be
satisfactorily explained. The H gh Court dismssed the review
petition on the ground that a case for review was not made

out. All the three orders are under challenge in this appeal

4. Learned counsel for the appellants submitted that the
deci si on taken by the High Court is not sustainable in view of
| aw decl ared by this Court.

5. Learned counsel for the respondent on the other hand
supported the orders of the Hi gh Court.

6. The CPC enacted in 1908 consol i dated and anmended the
laws relating to the procedure of the Courts of Civi

Judi cature. It has undergone several anendments by severa
Acts of Central and State Legislatures. Under Section 122 CPC
the H gh Courts have power to anend by rules, the procedure
l[aid down in the Orders. In exercise of these powers various
amendnment s have been made in the Orders by various Hi gh
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Courts. Anendnments have al so been nade keeping in view
recomendati ons of Law Comm ssion. Anxiety of Parlianent

as evident fromthe anmendnents is to secure an early and
expedi tious disposal of civil suits and proceedi ngs w thout
sacrificing the fairness of trial and the principles of natura
justice in-built in any sustainable procedure. The Statenent
of (bjects and Reasons for enacting Code of Civil Procedure
(Anendrent) Act, 1976 (104 of 1976) (in short '1976

Amendnent Act’) highlights foll owi ng basic considerations in
enacting the amendnents: -

(1) with the accepted principles of natura
justice that a litigant should get a fair
trial in accordance;

(ii) that every effort should be made to
expedite the disposal of civil suits and
proceedi ngs, so that justice may not

be del ayed;

(iii) that the procedure should not be
conplicated and shoul d, to the utnost
extent possible, ensure fair deal to the
poorer sections of the community who

do not have the neans to engage a

pl eader to defend their cases."

7. By the 1999 Amendment Act the text of Oder VIII, Rule
1 was sought to be substituted in a manner that the power of
court to extend the tinme for filing the witten statement was so
circunscri bed as would not permt the time being extended
beyond 30 days fromthe date of service of summons on the

def endant. Due to resistance fromthe nenbers of the Bar

agai nst enforcing such and similar other provisions sought to
be introduced by way of amendment, the Anmendnent Act

could not be pronptly notified for enforcenent. The text of the
provision in the present form has been introduced by the
Amendnent Act with effect from1l.7.2002. The purpose of

such like anendnments is stated in the Statenent of bjects

and Reasons as "to reduce delay in the disposal of civil cases".

The text of Order VIII, Rule 1, as it stands now, reads as
under: -

"1. Witten statenent.- The defendant shall
within thirty days fromthe date of service of
summons on him present a witten statenent

of his defence:

Provi ded that where the defendant
fails to file the witten statenent within
the said period of thirty days, he shall be
allowed to file the sane on such ot her
day, as mmy be specified by the Court, for
reasons to be recorded in witing, but
whi ch shall not be later than ninety days
fromthe date of service of sumons."

8. Oder VIIlI, Rule 1 after the anmendnent casts an
obligation on the defendant to file the witten statement within
30 days fromthe date of service of sumons on hi m and

within the extended time falling within 90 days. The provision
does not deal with the power of the court and al so does not
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specifically take away the power of the court to take the
witten statenent on record though filed beyond the tine as
provided for. Further, the nature of the provision contained in
Oder VIIlI, Rule 1 is procedural. 1t is not a part of the
substantive law. Substituted Oder VIII, Rule 1 intends to
curb the m schief of unscrupul ous defendants adopting

dilatory tactics, delaying the disposal of cases causing

i nconvenience to the plaintiffs and petitioners approaching the
court for quick relief and also to the serious inconveni ence of
the court faced with frequent prayers for adjournments. The
object is to expedite the hearing and not to scuttle the sane.
VWil e justice del ayed may ampunt to justice denied, justice
hurried may in sonme cases anpount to justice buried.

9. Al the rules of procedure are the handmaid of justice.
The | anguage enpl oyed by the draftsnman of processual |aw

may be liberal or stringent, but the fact remains that the

obj ect of ‘prescribing procedure is to advance the cause of
justice. /In an adversarial system no party should ordinarily
be deni ed the opportunity of participating in the process of
justice dispensation. Unless conpelled by express and specific
| anguage of the Statute, the provisions of the CPC or any ot her
procedural enactnent ought not to be construed in a nanner

whi ch woul d | eave the court hel pless to nmeet extraordinary
situations in the ends of justice.

10. The nortality of justice at the hands of |aw troubles a
Judge’ s consci ence ‘and points an angry interrogation at the
| aw ref orner.

11. The processual law so-dom nates in certain systens as to
over power substantive rights and substantial justice. The
humani st rul e that procedure shoul d be the handnai d, not

the mistress, of legal justice conpels consideration of vesting a
residuary power in judges to act-ex debito justiciae where the
tragi c sequel otherw se would be wholly inequitable. - Justice

is the goal of jurisprudence-processual, as nuch as

substantive. [See Sushil Kumar Sen v. State of Bihar (1975 (1)
SCC 774] .

12. No person has a vested right in any course of procedure.
He has only the right of prosecution or defence in the manner
for the time being by or for the Court in which the caseis
pending, and if, by an Act of Parlianent the node of procedure
is altered, he has no other right than to proceed according to
the altered node. [See Blyth v. Blyth (1966 (1) Al EER 524
(HL)]. A procedural |aw should not ordinarily be construed as
mandatory, the procedural law is always subservient to and is
inaidto justice. Any interpretation which eludes or frustrates
the recipient of justice is not to be followed. [See Shreenath
and Anr. v. Rajesh and O's. (AIR 1998 SC 1827)].

13. Processual lawis not to be a tyrant but a servant, not an
obstruction but an aid to justice. Procedural prescriptions are
the handmaid and not the mistress, a lubricant, not a

resistant in the administration of justice.

14. It is also to be noted that though the power of the Court
under the proviso appended to Rule 1 of Order VIII is
circunscri bed by the words - "shall not be later than ninety

days" but the consequences flow ng from non-extension of
time are not specifically provided though they may be read by
necessary inplication. Merely, because a provision of lawis
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couched in a negative | anguage inplying mandatory character,
the sane is not wi thout exceptions. The courts, when called
upon to interpret the nature of the provision, may, keeping in
view the entire context in which the provision cane to be
enacted, hold the sane to be directory though worded in the
negative form

15. Chal l enge to the Constitutional validity of the
Amendnent Act and 1999 Anendrent Act was rejected by

this Court in Sal em Advocate Bar Association, Tam | Nadu v.
Union of India (JT 2002 (9) SC 175). However to work out
nodalities in respect of certain provisions a Corm ttee was
constituted. After receipt of Commttee' s report the matter was
consi dered by a three-Judge Bench in Sal em Advocat e Bar

Associ ation, Tami| Naduv. Union of India (JT 2005 (6) SC

486). As regards Oder VIII" Rule 1 Conmittee' s report is as
foll ows:

"The question is whether the Court has any
power or ‘jurisdiction to extend the period beyond
90 days. The maxi mum period of 90 days to file
witten statenent has been provided but the
consequences on failure to file witten statenent
within the said period have not been provided for
in Oder VIII Rule/l. “The point for consideration
i s whether the provision providing for naxinmm
peri od of ninety days is mandatory and,
therefore, the Court \is altogether powerless to
extend the time even in an exceptionally hard
case.

It has been comron practice for the parties to
take |l ong adjournments for filing witten
statenments. The legislature with a viewto curb
this practice and to avoid unnecessary del ay and
adj ournnents, has provided for the maxi mum
period within which the witten statenment is
required to be filed. The nmandatory or directory

nature of Order VIII Rule 1 shall have to be
determ ned by having regard to the object sought
to be achieved by the amendnment. It is, thus,

necessary to find out the intention of the

| egi sl ature. The consequences which may foll ow
and whet her the same were intended by the

| egi sl ature have also to be kept in view

In Raza Bul and Sugar Co. Ltd., Rampur v. The
Muni ci pal Board, Rampur [AIR 1965 SC 895], a
Constitution Bench of this Court held that the
guesti on whether a particular provision is
mandat ory or directory cannot be resolved by
 ayi ng down any general rule and it woul d depend
upon the facts of each case and for that purpose
the object of the statute in naking out the
provision is the determning factor. The purpose
for which the provision has been nade and its
nature, the intention of the legislature in nmaking
the provision, the serious general inconvenience or
injustice to persons resulting fromwhether the
provision is read one way or the other, the relation
of the particular provision to other provisions
dealing with the same subject and ot her
consi derations which may arise on the facts of a
particul ar case including the | anguage of the
provi sion, have all to be taken into account in
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arriving at the concl usion whether a particul ar
provision is nandatory or directory.

In Sangram Si ngh v. Election Tribunal Kotah &
Anr. [AIR 1955 SC 425], considering the provisions
of the Code dealing with the trial of the suits, it
was opi ned that:

"Now a code of procedure nust be regarded

as such. It is procedure, sonething designed
to facilitate justice and further its ends: not a
Penal enactnent for punishnent and

penalties; not a thing desighed to trip people
up. Too technical construction of sections
that | eaves no roomfor reasonable elasticity
of interpretation should therefore be guarded
agai nst (provided always that justice is done
to both sides) |est the very neans desi gned
for the furtherance of justice be used to
frustrate it.

Next, there nmust be ever present to the mnd
the fact that our laws of procedure are
grounded on a principle of natural justice
whi ch requires that nen should not be
condemmed unheard, 't hat decisions shoul d

not be reached behind their backs, that
proceedi ngs that affect their lives and
property should not continue in their absence
and that they should not be precluded from
participating in them O course, there nust
be exceptions and where they are clearly
defined they nust be given effect to. But
taken by and Il arge, and subject to that

provi so, our |aws of procedure should be
construed, wherever that is reasonably
possible, in the light of that principle. "

16. The position was exam ned in details in Kailash s case
(supra) and Rani Kusum (Snt.) v. Kanchan Devi (Sm.) and
Q hers (2005(6) SCC 705).

17. In the facts and circunstances of the case, the maxi m of
equity, nanmely, actus curiae nem nem gravabit \026 an act of
court shall prejudice no man, shall be applicable. This maxim

i s founded upon justice and good sense which serves a safe

and certain guide for the adninistration of law. The other
maximis, lex non cogit ad inpossibilia \026 the | aw does not
conpel a man to do what he cannot possibly perform The |aw
itself and its administration is understood to disclaimas it
does in its general aphorisnms, all intention of compelling

i npossibilities, and the admi nistration of |aw nust adopt that
general exception in the consideration of particular cases. The
applicability of the aforesaid naxi ms has been approved by

this Court in Raj Kumar Dey v. Tarapada Dey (1987 (4) SCC

398), Gursharan Singh v. New Del hi Minicipal Committee

(1996 (2) SCC 459), GChammod Gazi v. State of MP. and others
(2000(4) SCC 342) and Shai kh SalimHaji Abdul Khayunsab

v. Kumar and Ors. (2006 (1) SCC 46).

18. The matter can be | ooked at from another angle.
Undi sputedly, the trial Court had granted tine upto 8.6.2004
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whi ch undi sputedly fell beyond 90 days. There is no dispute
that the witten statement was filed on 8.6.2004.

19. In view of what has been stated above, we set aside the

i mpugned orders of the H gh Court. The witten statenent

already filed shall be duly taken note of by the trial Court. The
appeal is allowed but without any order as to costs.




