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JASWANTLAL NATHALAL

DATE OF JUDGVENT:
23/ 11/ 1967
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SIKRI, S M
SHELAT, J. M

Cl TATI ON
1968 AR 700 1968 SCR (2) 408

ACT:

I ndi an Penal Code, 1860, s. 409- Government selling cenent to
contractor against allotment for specific construction work-
respondent taking delivery on behalf ~of " contractor and
di verting sone quantity-- whether- there was entrustnent to
himif breach of trust committed.

HEADNOTE:
The appellant State Governnent gave on a contract. to a
contractor the work of construction of ~ a building. The

contractor in turn gave that work on sub-contract to a firm
K & Co. and the respondent, was |ooking after the
construction work on behalf  of the firm Upon an
application made to the Deputy  Engi neer, Ahnmedabad, the
contractor was allotted 100 bags of cenent for construction
wor K. This cement was sold by the Government to the
contractor and delivered to the respondent for and on behalf
of the contractor. After taking delivery of the cenent, the
respondent delivered only part O it to the construction
site and the bal ance was diverted and stocked on account ~ of
K & Co. On these facts and the appellant’s. conplaint, the
respondent was prosecuted for breach of trust under s. 409
of the Indian Penal Code. The respondent’s case was that in
anticipation of allotnment of cement to the contractor, K &
Co. had utilized sone of their own cerment and therefore the
cenent liveries to themwas on account of a quantity already
used by them for, the contractor. The Tri al Court
di sbelieved this version and convicted the respondent. The
Hi gh Court, however, allowed an appeal and acquitted the
respondent .

On appeal to this Court

HELD : Dism ssing the appeal : The prosecution had failed to
prove contrustnment to the respondent.

The expression "entrustment” carries with it the inplication
that the person handi ng over any property or on whose behal f
that property is handed over to another, continues to be its
owner . Further the person handing over the property nust
have confidence in the person taking the property sois to
create a fiduciary relationship between them A nere
transaction of sale cannot anobunt to an entrustnment. [41 1
B- c]
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Al t hough the Governnent had sold the cenment in question to
the contractor solely for the purpose of being used in
connection with the construction work, that circunstance did
not nake the transaction in question anything other than a
sale. After the delivery of the cenent, the Governnent had

neither any right nor dom nion over it. |If the purchaser or
its representative had failed to conply with the
requirenents of law relating to the cenment control, he
shoul d have been prosecuted for the sane. It could not be

held that there was any breach of trust. [411 C D

Vel ji Raghvaji Patel v. State of Maharashtra, [1965] 2 SC. R
429; .jaswantrai  Manilil Akl ianev v. State of Bonbay,
[1956] S.C. R 483, 498500; Satyendra Nath nukherji v enperor
l.L.R [1947] 1 cal. 97. referred to.

409

The king v. Grubb, [1915] 2 K. B. 683, held in applicable.

JUDGMVENT:

CRI M NAL APPELLATE JURI SDI.CTI ON: Cri-mi nal Appeal No.

93 of 1965.

Appeal by special |eave fromthe judgment and order dated
June 19, 1964 of the Gujarat High Court in Crimnal Appea
No. 759 of 1963.

R H. Dhebar, for the appellant.

N. N. Keswani, for the respondent.

The Judgnent of the Court was delivered by

Hegde, .J. The State of Cujarat has filed this  appeal, by

special |eave against the order of acquittal made by the
Hi gh Court of Qujarat in Crimnal Appeal No. 759/63 on its
file. The respondent herein was convicted for an  offence

under S. 409 IPC by the city nmgistrate, 7th court,
Ahmedabad, and sentenced to suffer ri-orous inprisonment for
one year and to pay a fine of Rs: 500, in default to suffer
ri gorous inprisonnment for four nonths nore.

The facts of the case |lie within a narrow conpass. /The Gov-
ernment of Gujarat gave on contract to Bharat Sewak &/ Sanmai
(Qujarat) the work of construction of a building for the
government litho-printing press. FromExh. 20 it ~appears
that the BSS in its turn gave that work on sub-contract to a
firm known as Ms. Kaushik & Co., though it was sought” to
make out that Ms. Kaushik & Co. Were nerely appointed to
supervise the work. The firm Kaushik & Co. consisted of two
partners. The respondent who is the brother of one of the
partners was | ooking after the construction work-. On 9-4-
62, BSS applied to the Deputy Engineer (construction sub-
di vi si on, Ahnedabad) for allotnent of ten tons of cenent for
the construction work in question. In response to /that
application, the Deputy Engineer allotted five tons/ (100
bags) of cement and the sane was delivered to the respondent
for and on behalf of BSS on 10-4-62. Al these facts are
admi tted.

The further case of the prosecution is that after taking
delivery of the aforenentioned 100 bags of cenent, the
respondent delivered at the work site sixty bags of cenent
and the remaining forty bass he sent to the godown of PW
Tayabali Jiwaji. About these facts also there is no
di sput e.

From the above facts, the appellant wants us to conclude
that the respondent had commtted breach of trust in respect
of the forty bags of cement lie sent to the -godown of PW2.
The case for- the respondent is that in anticipation of
allotment to BSS Kaushik & Co. had wutilized for the
construction work in question forty bags of cenent bel ongi ng
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to them and hence he sent forty

410

bags of cenent to the godown of PW2 to be stocked for and on
behal f of Kaushik & Co. The trial court disbelieved that
Versi on and convicted the respondent under s. 409 |PC The
High Court in a highly l|aconic judgnent allowed the appea

and acquitted the respondent.

Before exam ning the correctness of the High Court’s judg-
nment it is necessary to nention that in this case the BSS
had not nmade any conpl ai nt agai nst the respondent. 1In other
words, it is not the case of BSS that the respondent who
took delivery of hundred bags of cement on their behalf had
m sappropriated forty bags out of the sane. The case
against the respondent = proceeded on the basis that the
governnment had entrusted to him 100 bags of cenent for the
pur pose of being used in the construction of the building in
guestion, but he msappropriated forty bags out of the same.
Therefore, we have to see whether the prosecution has
establ i shed the entrusnent pleaded and the m sappropriation
al | eged.

W were not made aware of the conditions under which the
government gave the construction work to BSS. The witten
agreement between the government and the BSS, if there be
any, has not been produced in this case. . There is also no
oral evidence in regard to the particulars of the agreenent
between the governnent and the BSS. Therefore we have to
proceed on the basis that the contract given to the BSS is
one of those usual contracts under which it was for the

contractor to secure the necessary naterials. Evi dently
because cement was a controlled comodity in 1963, BSS had
to apply for its allotnment. In the absence of any  evidence

to the contrary we have to proceed onthe basis ‘that BSS
either paid for the cement in question or its price was
adj usted towards the noney due to it.

On the proved facts, it ‘is difficult to accept t he
contention of the appellant that after the sale of the
cenent in question the gOvernnent 'had any proprietary right
over the same. Nor can it be said that the transaction in
guestion resulted in any fiduciary relationship ‘either
bet ween t he governnment and BSS or between the governnent and
the respondent. 1t was a nornal transaction of sale though
the sale in question was effected by the government on - the
representation that cenent was required for a particular
pur pose.

The term"entrusted" found in S. 405 | PC governs not- only
the words "with the property" inmediately following it but
also the words "or with any domnion over the  property”
occurring thereafter-see Velji Raghvaji Patel v. State of
Mahar ashtra(1).

(1) [1965] 2 S.C.R 429.

411

Before there can be any entrustment there nmust be a | trust
meani ng thereby an obligation annexed to the ownership of
property and a confidence reposed in and accepted by the
owner or declared and accepted by himfor the benefit  of
anot her or of another and the owner. But that does not mean
t hat such an entrustnent need conform to al | t he
technicalities of the |aw of trustsee Jaswantrai Manila

Akhaney v. State of Bombay(1l). The expression ’entrustnent’
carries with it the inmplication that the person handi ng over
any property or on whose behalf that properly is handed over
to another, continues to be its owner. Further the person
handi ng over the property nust have confidence in the person
taking the property so as to create a fiduciary relationship
between them A nere transaction of sale cannot amunt to
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an entrustnment. It is true that the government had sold the
cenent in question to BSS solely for the purpose of being
used in connection with the construction work referred to

earlier. But that circunstance does not make the
transaction in question anything other than a sale. After
delivery of the cement, the government had neither any right
nor dom ni on over it. If the pur chaser or his

representative had failed to conply with the requirenents of
any law relating to cement control, he should have been
prosecuted for the sane. But we are unable to hold that
there was any breach of trust.

A case sonewhat similar to the one before us came up for
consi deration before a division bench of the Calcutta Hi gh
Court in Satyendra Nath Mikherji v. Enmperor (2 ) . These arc
the facts of that case. One Satya Sunder Mtra was a

contractor. He was granted a permt by the Executive
Engineer ', A RP. (Shelters); construction division, to
purchase seven tons - of cenment from Balner Lawie and
Conpany. The permit was -ranted on ,he condition that the

cement was~ to be wused inthe work connected wth the
construction of shelters, which work he had contracted to do
for the Executive Engineer.  The finding in the case was
that with the hel p of ‘an enpl oyee of Mtra and Chaudhuri who
were banians of Balnmer Lawie and Conpany, six tons of
cenent were diverted and di sposed of for another purpose.
The trial court convicted Satya Sunder Mtra under s. 406
| PC and anot her for abetting the offence committed by Satya
Sunder Mtra. The' High Court allowed - ‘their appeal
holding that -there was no entrustnent of the cenent in
guestion within the neaning of the termas used in s. 405 of
Indian Penal Code. In the course of the judgrment. it was
observed
"The permt was granted in - accordance wth
the systemof control established under the
Def ence of |ndia
(1) [1956] S.C. R 483,498-500
1. L. R [ 1 947] 1/Ccal 97
412
Rul es, under which an order has -been’issued
by the Government of India preventing selling
agents such as Bal mer Lawie and Conpany from

del i vering any cenent except under
instructions fromthe Government or from the
Cenent Adviser. 'The transaction, so far ~ as

the contractor is concerned, was one of
purchase and the property in the
t clearly
passed to him No doubt he could not . have
obtained the permt through the Executive
Engineer if it had not been intended that the
cenent should be used for the purpose directed
by the Engi neer, but, in our opinion, ' in no
sense can it be said that there was any
entrustnent either of the property or of —any
dom ni on over the property."”
W are of the opinionthat the legal position is as
expl ai ned in that decision
The decision of the Kings Bench Division in The King V.
G ubb(1) relied on by M. Dhebar |earned counsel for the
appel | ant does not bear on the question under consideration
Therein, the factum of entrustnent was not in dispute. The
only question of |aw that arose for decision in that case
was whether when a property is entrusted to a conpany, and
the person directing and controlling the conpany, by whose
instructions the property had passed into the possession of

cenen
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the conpany, had converted the sane fraudulently, that
person can be said to have comitted an offence under s. 1
of the Larceny Act 1901. The court answered that question
in the affirmtive.

In view of our conclusion that the prosecution has failed to
prove the entrustment pleaded, it is unnecessary to consider
whet her on the material on record it can be concluded that
the respondent had misappropriated 40 bags of cenent
referred to earlier.

In the result, this appeal fails and the same is dism ssed.
R K P.S. Appeal dism ssed.

(1) [1915] 2 K B. 683.
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