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These two appeals by the four convicted accused are
directed against the judgnent  and order passed by the Hi gh
Court of Punjab and Haryana in Crimnal Appeal No 80-DB of
1986. The H gh Court confirned their -conviction under
Sections 302, 307 and 324 all read with Section 34 |IPC

The prosecution case was that on 28.5.1985 at about
11.00 AM the four appellants, who are brothers, went to
the field of conplainant Babu Ram and deceased Ml tan Si ngh
and Khushi Ramand started digging a ‘khal’. Miltan Singh
Babu Ram and Khushi Ram protested by saying that they shoul d
not dig the land till proper demarcation in that behal f was
done by the conpetent authority. In spite of their protest
the four appellants continued to dig. Again Miltan Singh
protested and at that state appellant Ram Kunar attacked
Babu Ram with an axe and caused an injury on his left arm
Raj Kumar also gave an axe blowto him One bl ow was given
by appel |l ant Suresh Kumar to Babu Ram Appellant Hukum Si ngh
fired two shots fromhis revolver. One shot hit Miltan Singh
and the other hit Khushi Ram It was al so the prosecution
case that on hearing shouts raised by Babu Ram Mahavir
Prasad and Tara Chand cane there running to the rescue of
Mul tan Singh, Babu Ram and Khushi Ram Thereupon-the four
appel lants ran away from that place. As a result of the
injuries caused to him Miltan Singh died on 7.6.1985 A
statenment of Babu Ram was recorded in the hospital and a
crimnal case was registered on the basis of that conplaint.
Al the four appellants were then charge-sheeted and tried
for the offences stated above.

The prosecution had exam ned Baby Ram (PW3) and Khush

Ram (PW8) to prove its case. It also examned Hari Ram
Patwari (PW10) who deposed about the work done by him
regardi ng the khal. In their defence appellant Raj Kumar and

Ram Kunmar adnitted their presence at the place of incident
and claimed right of private defence. Their version was that
two days prior to the date of incident Hari Ram Patwari had
conpl et ed denmarcati on work of the Khai and, therefore, they
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had started digging the khal on 27th and had continued to do
so on 28th also. Wile they were digging Miltan Singh

Khushi Ram and Babu Ram had come there and attacked them
with weapons |ike gandasas and sticks. Ram Kumar fired shots
fromhis revolver and that had caused injuries to Miltan
Singh and Khushi Ram They al so exam ned one Pale Ram as a
defence witness. Appellant Hukum Singh and Suresh Kunar
denied their presence at the tinme and place of the incident.

The learned trial Judge disbelieved the defence version
and also disbhelieved Hari Ram Patwari (PW10) and relying
upon the evidence of Babu Ram and Khushi Ram (PW7 & 8)
convicted the appellants. The H gh Court agreed with the
finding recorded by the trial court and confirned their
convi ction.

The | earned counsel for the appellants subnmitted that
both the courts bel ow have not properly appreciated the
evi dence of Hari Ram Patwari, who was a prosecution w tness
and who had produced docunentary evidence in support what he
had deposed. It was submitted that the courts below also
conmtted an error of law in holding that the procedure
prescri bed by Section 24 ~of the Haryana Canal and Drai nage
Act, 1974 was not foll owed and that indicated that Hari Ram
Patwari was not telling the truth when he deposed that he
had demarcat ed the khal  on 26.5.1985 two days prior to the
date of the incident. They also subnitted that his evidence
was di scarded as a result of msreading the docunments which
have cone on record and which clearly show that an order for
demarcati on was already passed by the Naib Tehsildar and
that after completing that work he had made 'a conpliance
report also. They also submtted that Babu Ram (PW7) and
Khushi Ram (PW8) have not truly deposed about the manner in
which the incident had happened and, therefore, their
evi dence ought not to have been accepted w thout any
i ndependent corroboration, particularly when they were the
accused in a cross case and had conpletely failed to explain
the apparent injuries on the person of Ram Kumar. On the
ot her hand it was submitted by the |I|earned counsel
appearing for the State that the Hi gh Court has correctly
appreci ated the evidence of the prosecution wtnesses and
the findings recorded by it are based upon the evidence on
record.

VWhat Babu Ram (PW7) and Khushi Ram (PW8) have stated
before the court was that on 28.5.1978 at about 11.00 A M,
when they were working in their field all the four
appellants cane there and started digging  the khal
Therefore, they along with Miltan Singh went near them and
told them not to do so. As they continued digging the kha
through their field, they tried to stop themby telling them
not to dig the khal till denmarcation was done. At. that tine
appel | ant Ram Kumar, who was havi ng an axe, Hukum Singh, who
was having a revolver and Raj Kumar and Suresh; who were
havi ng Kassi, attacked them Babu Ram was injured by Ram
Kumar, Raj Kumar and Suresh. As Miultan Singh and Khushi Ram
noved forward for rescuing their brother, appellant Hukum
Singh fired a shot which hit Milan Singh. Thereafter he
fired another shot at Khushi Ram and injured himon his
neck. They have al so deposed that appellants Ram Kunar, Raj]
Kumar and Suresh had caused injuried to Khushi Ram al so.
Hearing their cries Mahabir Prasad and Tara Chand cane there
with sticks and attacked the appellants and rescued them
The | earned counsel drew our attention to the conplaint
filed by Babu Ram (PW7) which does not contain any
reference to the injuries caused to appellants Raj Kumar and
Ram Kumar during the incident. It clearly appears that a
bel ated attenpt was nmade by PW-7 & 8 while giving evidence
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to explain injuries on the persons of appellants Raj Kumar
and Ram Kumar, as neither PW7 in his conplaint nor P8 in
his police statement had stated that injuries were caused to
those appellants also. It is also significant to note that
though Mehtab Singh and Tara Chand were cited as w tnesses
they were not examined and were dropped as unnecessary
wi tnesses. The version of PW-7 & 8 that the incident had
happened in their field is falsified by the site nmap and the
evi dence of the Investigating officer and the panch w tness.
The site plan and the evidence of the said two w tnesses
establishes that the fields of PW-7 & 8 and Multan Singh
are on the north of the khal and on the south of the kha
are the fields of Chiranji Lal and Chelu Ram It was to be
dug up further towards west and then towards north. The
northern portion of the khal was between the two fields of
Mul at an Singh and PWs-7 & 8. The bl ood stains were found of
Chiranji Lal which was to the sough of the khal. It further
appears that after having dug the khal long the northern
boundary of the field of Chelu Ramon 27th they started
di gging the khalin between the lands of Multan Singh and
PW-7 & 8 which portion PW-7 & 8 were claimng as a part of
their field. It was not necessary for the appellants to go
on the Ilands of Mil atan Singh and PW-7 & 8 for the purpose
of digging the khal. Thus the site plan prepared by the
Investigating Oficer ~and find of blood in the field of
Chiranji Lal make it clear that the incident had taken place
not in the field of the conplai nant as deposed by them but
inthe field of Chiranji Lal

PW7 & 8 also stand contradicted by the evidence of PW
10, Hari Ram who was the Patwari of that area and whose
evi dence has been di shelieved by both the courts bel ow. Har
Ram Patwari had stated that the existing khal was up to the
field of Chelu Ram and as shown in the official record
prepared after the consolidation proceedings were held in
that area the khal was to pass through the |and in between
the fields of Dhani Ram i.e., father of Mulatan Singh and
PW-7 & 8 on the north and the fields of Chelu Ramon the
south. From near the end of the boundary of Chiranji Lal’'s
field it had to take a turn towards the north by passing
through that portion of land on either side of which were
the fields of Dhani Ram and his sons. He has further stated
that an application was received by the Naib Tehsildar from
Ram Kunmar for demarcating the aforesaid | ands earnmarked as a
khal and that on 29.1.1985 the Naib Tehsil dar had passed an
order for demarcation and had sent he papers tothe Kanungo
who had then forwarded those papers to himon 15. 2. 1985.

In support of his say he produced a copy of that
application and the order passed thereon, marked as Exh. -
PN 2. That order discloses that the khal was ‘sham at’ and
the land earnmarked for it was entered in the officia
records as panchayat land. He also produced the site plan
showi ng the area earmarked as khal in the revenue records.
Both these docunents were brought on record by the
prosecution during the exam nation-in-chief of this w tness;
and, therefore, it is difficult to appreciate how the courts
bel ow could reach the conclusion that what the Patwari had
deposed was not true. The High Court msread the docunent
Exh. -PN2 when it observed that the said application did
not show that an order was passed thereon by the Naib
Tehsildar and, therefore, the finding recorded on that basis
that it was not open to PWI10, Patwari, to demarcate the
land stands vitiated. Exh.PN 2 contains the order passed by
the Naib Tehsildar on 29.1.1985 and it also contains a
direction to the Patwari of Halga (PW10) to conply with the
same. The evidence of Patwari was also disbelieved on the
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ground that as no procedure under Section 24 of the Haryana
Canal and Drainage Act, 1974 was followed the Patwari could
not have lawfully denarcated the land and, therefore,
Patwari was not right when he stated that he had done the
work of demarcation on 26.5.1985. The evidence discloses
that there was no khal in existence earlier and only the
portion over which the proposed khal was to be constructed
was earmarked by fixing stones. The evidence of PWI10
di scl oses that consolidation tool place in the village in
1962-63 and at that tine the |and which was earmarked as
khal was assigned a separate nunmber and the area of that
 and was al so nentioned in the Shajra. In support of what he
had stated he had produced the extract from Shajra (Exh. -
DF/ 2) wherein the khal portion is described as khasra No.
167 and the area of khal as 20 killas and 14 nmarlas. The
exi sting khal was only up to the field of Chelu Ram Thus
the area which was earnmarked for khal was really to be dug
up as a khal and it ~was not 'a case of alteration or
destruction, etc., of the existing khal which was to
repaired.. Thus Section 24 had no application and the
evi dence of PW10 was wongly discarded.

PW10 has further stated in his evidence that he had
demarcated the |and which was recorded as ‘khal’ and had
prepared a report (EXH. DF) in that behalf on the back of
that application. He had also made a noting to that fact in
the Rojnantha Wagiati. An extract from it was produced by
himand it was marked as Exh. -Df/1.. In- view of this
docunentary evidence' it was not proper to  discard his
evi dence on the ground that hewas not a Patwari connected
with the Canal Department and therefore it was doubtful if
he had really demarcated the land. It was nobody’s case that
only Patwari of the Canal Departnment ~coul d have done the
wor k of demarcation. He was the Patwari of village Hal ga and
he was directed by the Naib Tehsildarto conmply with his
order for demarcation. H s evidence was al so doubted on the
ground that while doing the demarcation work he had not kept
Dhani Ram and his sons or the (Sarpanch of the village
present. As deposed by himhe ‘had taken signatures of al
those who were present on the spot. The report discloses
that at that time one Balak Ram who was a nenber of the
Panchayat, was present. Ram Ki shan, Jeet Singh, Fateh Singh
and Pale Ramwere also present. Al of themhad signed the
said report. No rules or directions required the denarction
work to be done in presence of the concerned Sarpanch and
owners of the lands touching the ‘khal’. This part of his
evi dence has been overl ooked by the H gh Court.

The evidence of PW10 proves beyond doubt that certain
| ands were earmarked as ‘khal’ since 1962-63 when the
consol i dati on proceedi ngs were conpleted. The lands  which
were to be converted into khal were declared as panchayat
| and and a separate khasra No. 167 was given to them Proper
entries were nmade in that behalf in the revenue records. The
report made by himon 26.5.1985 contains a statenent that on
that day "first of all, the killa lines of these killas,
were fixed by taking nmeasurenents from stones ‘ Servari’ and
thereafter the demarcation of two karanms w de khal was done
fromthe weast of killa No. 30/13/113/12-14-15 and Kham
Burjis were got fixed'. The site plan also shows existence
of boundary stones. Though PW-7 & 8 were not present when
the demarcation was done and for that reason even if it is
assuned that they did not know that any demarcation was done
on 26th, it is not possible to believe that they had not
noti ced the boundary stone which were on the |ands since
before 26-5-1985. What was don on 26th was to draw the
parallel lines two Karmas w de in between those boundary
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st ones.

PW-7 & 8 protested against digging of the ‘khal’ and
the incident took place at that tine. The appellants had
obtained an order for denarcation and the Patwari had done
the demarcation. The High Court failed to appreciate that
the appellants had no reason to take the law in their hands
and attack Multan Singh and PWs-7 & 8. Multan Singh and PWs-
7 & 8 did not like the appellants digging the ‘khal’ on the
portion of land in between their fields and, therefore, it
was nmore likely that they had started the assault. The
def ence version thus appears to be nore probable than the
versi on of PW-7 & 8.

According to PW-7 & 8 they had not caused injuries to
Ram Kumar and Raj Kumar' and that they were inflicted by
Mehtab Singh and Tara Chand after Multan Singh and PW-7 & 8
were injured. It is not believable that either of them would
have dared to go near the appellants after know ng that one
of them had a revolver and he had already injured two
persons by firing the same. Mehtab Singh and Tara Chand were
not exami'ned as witnesses. |t appears that Ram Kumar and Raj
Kumar were injured beforethe two shots were fired and very
probably in self defence.

As we find that  PW-7 & 8 have not described the
incident truly by suppressing the part  played by themin
assaulting Raj Kumar and Ram Kumar, and as they have al so
changed the place of /incident in order to nake out a case of
aggression by the appellants they cannot be regarded as
reliable witnesses and their evidence cannot = be accepted
wi t hout independent « corroboration.  Mehtab Singh and Tara
Chand, who were independent witness, were dropped as
unnecessary Ww tnesses. On re-appreciation of the evidence we
hold that the prosecution had failed to establish beyond
reasonabl e doubt that the appellants were guilty of the
of fences for which they were tried.

W, therefore, allow these appeals, set aside the
conviction of the appellants  and acquit themof all the
charges |levelled agai nst them Their bail bonds are
cancel | ed.




