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ACT:
Constitution of India, 1950-Article 26, 31 (2)-Right to
conpul sorily acquire, property of religi ous

denom nati on--Scope of right under Article 26(c).
Constitution of India, 1950-Article 31 A-Cujarat  Devasthan
Inans Abolition Act, 1969-1f entitled to the protection of
Article 31A

HEADNOTE:

The CQujarat Legislature enacted Gujarat Devasthan /|nans
Abolition Act, 1969. Section 5 of the Act provides for
abolition of certain Devasthan |nans together wth their
incidents and makes Devasthan |lands liable to paynent  of
| and revenue. Section 8 vests all public roads, |anes,
tracks, bridges, ditches, dikes and fences etc., situated in
Devast han | ands in Government and further provides that al
rights held by an Inandar in such property would be deened
to have been extinguished. Section 9 of the Act provides
for conpensation in the form of cash annuity. By Section 31
certain exenptions granted to the Devasthan llands by the
Bonbay Tenancy & Agricultural Lands Act, 1948 and Qujarat
Agricultural Lands Ceiling Act 1960 have been del et ed.

It was contended by the appellants that the Act  violated
Article 26(c) of the Constitution since it depri ved
reli gi ous denom nations of their ownership of property; that
in addition to fulfilling the requirements of Article 31(2)
the Act had to fulfil the requirements of Article 26(c)
also; that the Act was not saved by the provisions of
Article 3 1 A since the operation of Article 26(c) is not
included in the forner Article and that Section 31 of the
Act is violative of Article 26(c) since the conpensation
available to religious denomnations is grossly inadequate.
Hel d: Article 26 guarantees the right to own and acquire
novable and immvable property for nmanaging religious
affairs. This right cannot take away the right of the State
to conpulsorily acquire property in accordance wth the
provisions of Article 31(2). |If the acquisition of property
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of a religious denomnation by the State can be proved to be
such as to destroy or conpletely negative its right to own
or acquire novable and i movable property for even the
survival of a religious institution the question may have to
be examined in a different Ilight.- However, such an
allegation is not nade in the present appeals. VWen the
property is acquired by the State in accordance with the
provisions of Article 31(2) and the acquisition cannot be
assailed on any valid ground, the right to own that property
vani shes as that right is transferred to the State. There
is no conflict between Article 26 and Article 31. The court
al so negatived the contention of the appellants that the
decision in Khaja Man Wakf Estate [1971] 2 S.C.R 790 has
been over-ruled by the Bank Nationalisation case [1970] 3
S.C.R 530. [327 C H

The Act is passed in furtherance of agrarian reformand is
fairly protected under the saving provision of Article 31A
The right Conferred under Article 26(c) is not absolute and
unqualified right. “No rights in an organi sed society can be
absol ute. Were in a free play of social forces it is not
possi bl e ~to bring about a voluntary harnony, the State has
to step in to set right the  inbalance between conpeting
interests and there  the Directive Principles-of State
Pol i cy, although not enforceable in courts, have a definite
and Positive role/introducing an obligation upon the State
under Article 37 in making laws to regul ate the conduct of
men and their affairs. 1In doing so adistinction will have
to be nmade between those | aws which directly infringe the
freedom of religion and others, although indirectly, affect-
ing sone secular activities or religious institutions or
bodi es. The core of religion is not interfered with in
providing for anenities for sufferers of any kind. The

318

Act does not violate the rights guaranteed under ' Article
26(c). The Act does not nmake any inroad in such a way as to
affect directly the substance of the right conferred by
Article 26(c). One fundanental right of a person may have
to co-exist in harnbny wth the exercise of anot her
fundanental right by others and also with reasonable and
valid exercise of power by the State in thelight ~of the
Directive Principles in the interest of social welfare as a
whol e. The Courts duty is to strike a balance between
conflicting clains of different interests. [328 F-H 329B]
Conmi ssioner, H ndu Religious Endowrents,Madras v. Shri
Lakhsmi ndra Thirtha Swamiar of Sri  Shirur Mitt, [1954]
S.C.R 1005/1028-1029, referred to.

nj ection on the score of inadequacy of conpensation cannot
be agitated against a legislation which relates to agrarian
reform and, therefore, protected by Article 31A The
obj ection on the score of violation of Article 14, 19 and 31
is not entertainable. [329.F-E

ARGUMENTS

For the appellants:

1. The i mpugned Act (The Guj arat Devasthan | nans Abolition
Act, 1939) violates Article 26(c) of the Constitution which
confers on every religious denonmination the fundanenta
right "to own and acquire novabl e and i movabl e property",
,Subject only to "public order, norality and health". The
i mpugned Act ainms at agrarian reformbut is not concerned
with public order, norality and health. Since it deprives
religious denom nations of their ownership of property, it
transgresses Article 26(c) and. is invalid.

2. Article 31-A provides that |legislation covered by that
Article cannot be ,deenmed to be void on the ground of
inconsistency with Articles 14, 19 and 21. Since the
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i mpugned act is inconsistent with Articles 26(c) whose
operation is not excluded by Article 31A, it is not saved by
the provisions of the latter.

3. The Court below was wong in holding that the question
whet her the inpugned Act contravenes Article 26(c) depends
on whether the Act is in conformty wth the Directive
Principles enbodied in Part-1V of the Constitution. It s
wel | established by decisions of this Hon ble Court that the
Directive Principles cannot over-ride fundamental rights.
Where a fundanental right has been expressly nade subject to
certain reasonable restrictions, then the relevant Directive
Principle woul d be taken into consideration by the court in
deciding whether in a particular case the restriction
i nposed i s reasonabl e or not.

But where a fundanental right is in absolute terns, it
cannot be Subject to restrictions in the general public
i nterest.

Since fundanental right in Article 26(c) is subject only to
public order, norality and health, only those Directive
Principles which relate to public order, norality and health
would be relevant in construing ~whether a particular
legislation is violative of Article 26(c).

4. VWi | e t he fundamental rights in t he Ameri can
Constitution have been stated in general terns, those in our
Constitution have been concretely defined.  The ,Court bel ow
was in error inrelying on Anerican decisions for its
conclusion that the fundamental rights-in our Constitution
are subject to the Directive Principles in Part-I1V thereof-
Ameri can decisions are not useful in deciding the scope of
our fundanental rights.

5. The inpugned Act in sofar as it is concerned wth
conpul sory acquisition of Property, fulfils the requirenents
of Article 31(2). It has, however, to fulfil it, ,addition
the requirenents of Article 26(c) also. 1t was held in the
Bank Nationalisation Case [1970] (3) SCR 530 that the work
"law' in Article 31(2) nmeans a valid law, i. e. law which
does not violate any other fundamental right. The /i npugned
Act nust accordingly be consistent not only with Article
31(2) but also Article 26(c). Ooservations to the contrary
effect in Khajiman Wakf Estate etc. v. State of Madras and
Anr. [1971](2) SCR page 790(at page 797) are inconsistent
with the ratio of the Bank Nationalisation case, which  was

decided by a larger Bench, and are, it is respectfully
subm tted, not good | aw.
319

6. The court below was not right in holding that the
substance of the right under Article 26(c) is not affected
if the property of religious denonmi nations is  compulsorily

acquired by providing for a reasonable pensation. Thi s
view, it is submtted, is not correct, because conpulsory
acquisition of property ’'limts the right of “ownership

guaranteed by Article 26(c). The observations in The | State
of Bi har Versus Maharaj adhiraja Sir Kaneshwar Singh of ' Dar-
bhanga and ot hers [1952] SCR 839 relied upon the Court bel ow
are not relevant, as the Bihar Act in question was included
in the I Xth Schedul e of the Constitution and was beyond the
chal | enge based on any fundanental right. Section 31 of the
Bonbay Tenancy and Agricultural Lands Act 1948 and the
Gujarat Agricultural Land Ceiling Act 1960 applicable to the
agricultural lands of religious denom nations. It cannot be
disputed that the conpensation available to religi ous
denom nations for the |ands covered by these Acts is grossly
i nadequat e. Section 31 of the inmpugned Act is, therefore,
violative of Article 26 (c) of the Constitution of India
even supposing that the rest of the Act is valid.
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For the Respondents:

1. The rights conferred on the religious denoni nations under
Article 26(c) and (d)of the Constitution of I ndi a
enabl es themto own and acquire properties and to adninister
them according to |aw In the subm ssion of t he
respondents, these rights under Article 26(c) and (d) do not
however derogate the power of the State to acquire the
properties under Article 31 of the Constitution. It was
further submitted that Article 26(c) and (d) nust be read
together with the result the right of the State to acquire
property woul d not be affected, merely because the property
is owned by a religious denom nation

2.1t was submtted that the right under Article 26(c) is not
unbounded or absolute. The sane is subject to reasonable
regul ation.

3. What is reasonabl e regul ation nmust depend on the nature of
the fundanental right sought to be regul ated the purpose for
whi ch it is conferred and ‘the general pattern of
Constitutional” rights and obligation. It nust also depend
on the Directive Principles enunerated in Part IV and the
soci oeconomi ¢ -structure envi saged by the Constitution.

4. That in the event of conflict between the individual right
and the legislation inplenenting socioeconomc policies laid
down in Part 1V, greater weight should be given to the
policy enunerated in the Directive Principles.

5. That the soci oecononic policy sought to be inplenented
through the legislation nmade in pursuance of Directive
Principles would ‘be rejoiner as "public purpose" or as
intended to promote "public interest” and as a reasonable
restriction on the fundamental rights. The two being parts
of one schene and "conplenentary and supplenentary to each
ot her."

6. Any | aw under which property was compul sorily acquired
for a public purpose, the |law satisfied the requirements of
Art. 31(2) and 31(2A), it should be presumed that such an
acquisition would amunt to reasonable regulation on the
exercise of the fundamental right to hold the Property,
enmpowered in the interest of general public.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos 746-748,
756, 760, 778, 800, 802, 826, 789, 790, 798, 799, 1035 &
1303 of 1971.

Appeal s fromthe Judgnent & Order dated the 31st August/1st/
2nd/ and 3rd Septenmber, 1970 of the CGujarat High Court in
Special Cvil Applns. Nos. 60, 168, 169, 173, 63, 87, . 154,
869, 167, 123, 337, 606, 119 and 604 of 1970 respectively.

Vv M  Tarkunde (In CA. No. 746/71) P. C. Bhahtari, C.S.

Réo, B. Dadachanji, O C. Mathur and. Ravi nder Narain for
the appellants, (In Case. Nos. 746-748, 754, 760 & 826/71).
320

Vimal Dave and Kalidas Mehta, for the appellants. (In CAs
Nos. 778, 798-799/71).
P. C. Kapur for the appellants (In C. No. 802/71).
R. M Mehta and S. K Dholkia for the appellants ' (In CAS
Nos. 800 & 1303/71).

I. N Shroff and H S. Parihar, for the appellants (In CAs
Nos. 789-790/71).
C.C. Patel, Anbrish Kumar and M V. Goswam for the
appel lants (In CAs Nos. 1035/71).
S.T. Desai, R H Dhebar and M N Shroff, for the
respondents. (I n all the appeals).
The Judgrment of the Court was delivered by
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Goswam , J. These appeals are by certificate granted by the
H gh Court of GQijarat. Since a common question of |[|aw
arises for consideration in all these appeals and the
| earned counsel in all the appeals adopted the arguments of
M. Tarkunde, the |learned counsel for the appellant (in
Cvil Appeal No. 746 of 1971) the facts of that appeal alone
need be stated and this judgnent wll govern all the
appeal s.

The appellant is the Managi ng Trustee of the Trust of the
Tenpl es of Laxm narayan Deo of Vadtal and is the Acharya of
the Gadi of the Swam narayan Sanpraday at Vadtal which is a
public trust registered under the Bombay Public Trust Act.
Under the schene of the Trust the appellant is authorised to
| ook after the managenment of the properties of the Trust.
It is not disputed that the Swami narayan Sanpraday is a
religious denom nation which believes in Lord Krishna and
Radha. The Institution holds Devasthan Inam|ands and the
appel | ant . chal Lenges -~ the constitutional validity of the
Guj arat Devasthan 1nans Abolition Act, 1969 (hereinafter
referred toas the Act).

The Act cane into force on November 15, 1969 and it extends
to the Bonbay area of the State of Cujarat. The preanble
shows that it is an Act "to abolish inams held by religious
or charitable institution in the Bonbay area of the State of

GQujarat and to provide for matters consequenti al and
i nci dental thereto".
Section 2 contains the definitions. By - section 2(6)

"Devasthan inanmi means an inam consisting of . a grant or

recognition as a grant-
(a) of ~a village, portion of a village or
| and, whether such grant be-
(i) of soil with or without —exenption from
paynment of
| and revenue or
(ii) of assignnent of the whole of the |and
revenue of the village, portion of the
village, or as the case may be, land, 'or of a
share of such | and revenue, or
321
(iii) of total or partial exenption from
paynment of | and
revenue in respect of any land, or
(b)of cash allowance or allowance in Kkind
by what ever nane called, by the ruling
authority for the tinme being for a religious
or charitable institution and entered as such
in the alienation register kept under section
53 of the Code or in any other revenue record
or public record maintained in respect of
al i enati ons or determned as such by a
decision wunder section 5 of the CGuj ar at
Surviving Alienations Abolition Act, 1963
(GQujarat XXXI'lI'l of 1963) but does not include-

* * * *
By section 2(7) " 'Devasthan |land, neans a village, portion
of a village or land held under a Devasthan i nant
By section 2(9) " inferior holder’ means a person who is in

possession of a Devasthan |and whether by inheritance, or
succession or valid transfer under the tenancy |aw or
ot herwi se and who, being liable to pay assessnent in cash or
kind hold such |and, whether on paynent of assessnent or
not".

By section 2 (10) " Inandar’ neans in the religious or
charitable institution for which a Devasthan inamis held,
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whet her such inam is actually entered in the relevant
revenue record in the nane of such institution or of any

per son in charge of such institution or having t he
management thereof".
By section 2(12) " ,religious institution neans any

institution belonging to any religion".
By section 2(14) " unauthorised holder’ neans a person in
possessi on of a Devasthan | and under any kind of alienation
thereof which is null and void under the |aw applicable to
such land i medi ately before the appointed day".
Section 5 provides for "abolition of certain Devasthan inans
together with their incidents and 'Devasthan |lands to be
liable to paynent of |and revenue-Notw t hstandi ng any usage
or custom settlenent, grant, agreement, sanad or order or
anything contained in any decree or order of a court or any
law, for the tinme being applicable to any Devasthan inam
with effect on and fromthe appointed, day-
(a)all Devasthan inanms except in so far as
they ~consist of a grant or recognition as a
grant of cash-allowance or allowance in kind
shal | be and are hereby aboli shed,;
(b)save as expressly provided by or under
this Act all rights legal |y subsi sti ng

i mediately before the said day, in the
Devasthan inams so abolished and all other
incidents of such inans shall be and are

her eby exti ngui shed; and
(c)subject to the other provisions of this

Act, —all Devast han 1 ands shall 'be and are
hereby made |iableto the paynent of |and
322

revenue in accordance with the provisions of
the Code and the rul es nade  thereunder, and
accordingly the provisionstherein relating to

unal ienated |l and shall apply to all Devasthan
| ands™.

Sections 6 and 7 say al so be quoted

6. " OCccupancy rights in respect of

Devasthan land.-In the case of a Devasthan
land, the person deenmed to be the occupant
primarily liable to the State Governnent for
payment of |and revenue in respect of ~such
land in accordance with the provisions of the
Code and the rules nade thereunder shall be-
(a)where such land is in possession of the

i nandar and had been cultivated on behalf of
the inandar inmredi ately before the  appointed
day, the inandar,

(b)where such land is in the possession  of

an authorised holder or an inferior ~ holder
such aut horised holder or inferior holder, as
the case may be, and

(c)where such land is in possession of  a
person other than the inandar, authorised
hol der, unaut hori sed hol der or i nferior
hol der, the inandar".

7."Eviction of unauthorised holder and
regrant of Devasthan land to him in cretain
ci rcumnst ances and disposal of | and

not regranted.-

(1) Were any Devasthan land is in the
possessi on of an unaut horised hol der, it shal
be resumed and such unaut hori sed hol der shal
be summarily evicted there from by the
Col l ector in accordance with the provisions of
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t he Code :
Provided that where in the case of any
unaut hori sed hol der the State CGovernnent is of
opinion that in view of the investment by such
hol der in the devel opment of the land or in
the non-agricultural use of the |and or
otherwi se, the eviction of such holder from
the land will involve undue hardship to him
the State Governnent nmay direct the Collector
to regrant the land to such hol der on paynent
of such ampunt and subject to such terms and
condi tions as the State CGover nent may
determ ne and the Collector shall regrant the
l and to such hol der accordingly.
(2) Devasthan land which is not regranted
under subsection (1) shall be disposed of in
accordance with the provisions of the Code and
the rules nmade thereunder applicable to the
di sposal of unoccupied unalienated | and".
Section 8 vests all public roads, |anes and tracks, bridges,
di tches, dikesand fences, etc. and various things nentioned
therein situated in Devasthan |lands in Covernment and al
rights held by an inandar
323
in such property shall be deemed to have been extinguished
and it shall be lawful for the Collector, subject to the
general or special orders of the ~State -CGovernnent, to
di spose of them ‘as he deens fit, subject always to the
rights of way and other rights of the public or of
i ndi vidual s |l egally subsisting:
Section 9 readsas follows
"Conpensation in formof cash annuity,-In the
case of a Devasthan i nam not consisting of a
grant or recognition as a grant of cash
al | owance or allowance in kind, there shall be
paid to the inanmdar as conpensation for the
abolition of all his rights in Devasthan inam
in the formof an annuity in perpetuity--
(a)a sumof nmoney equal to an average of
the full assessnent llawfully leviable on al
the lands conprised in such inam during a
period of three years inmmediately preceding
the appointed day, if the grant consisted of
grant of soil with or wthout exenption from
paynment of |and revenue.
(b)a sum of noney equal to an —average of
the ampbunt of |and revenue or, as the case may
be, the share in such |land revenue received or
due to the inandar during a period of three
years i medi ately precedi ng the appoi nted day,
if the grant consisted of assignment-of |and
revenue or a share in such |and revenue.
Section 10 provides for the nethod of awarding
conpensation to i nandar.
Section 11 may be set out
" Met hod of awarding conpensation for
abortion etc. of rights of other person in
property. -
(1)If any person is aggrieved by t he
provi si ons of this Act as abol i shi ng,
extinguishing or nodifying any of his rights
to or i nterest in, property and i f
conpensati on for such abolition,
extingui shment or nodification has not been
provided for in the other provisions of this
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Act, such person may apply to the Collector
for conmpensati on.
(2) The application under sub-section (1)

shal | be nmade to the Collector in t he
prescri bed form wthin t he prescri bed
peri od. The Collector shall, after holding a
f or mal inquiry in the manner provided by

the Code, nmmke an award determ ning t he
conpensation in the manner and according to
the nethod provided for in subsection (1) of
section 23 and section 24 of the Land
Acqui sition Act, 1894 (1 of 1894).

(3)Nothing in this section shall entitle
any person to conpensation on the ground that
any Devasthan land which was wholly or
partially exenpt from paynment of |land revenue
has

- M255SupCl / 75

324

been wunder the provisions of this Act nade
subject to the paynent of full assessnent in
accordance with-the provisions of the Code".
By section 12, "Provisions of Land Acquisition
Act, applicable to awards-

(1) Every award nade under section Il shal

be in the formprescribed in section 26 of the
Land Acquisition Act, 1894 (1 of 1894) and the

provisions of the said Act, shall, so far as
may be, apply to the maki ng of such award"

X X X
X

Section 13 provides for appeal agai nst
Collector’s award to the ~Cujarat Revenue
Tri bunal

Section 19 nekes actions taken or things done after 18th
March, 1968, but before the appointed day, in relation to
"Devasthan lands so as to affect (the rights of the tenant
fromsuch land or to evict the tenant therefrom void.

By section 31, the follow ng Acts have been

amended

l.Inter-alia, a new section 88E is

i nserted in the Bonbay Tenancy and
Agricultural Lands Act, 1948 and the sanme may
be quoted :

88E. "Cessor of exemption. in respect of

certain public trust |ands-

(1) Notwi t hstandi ng anything contained in
section 88B, wth effect on and from the
specified date | ands which are the property of
an institution for public religious worship
shal | cease to be exenpted from ' those
provi sions of the Act except sections 31 to 3
ID (both inclusive) from which they were
exenpt ed under section 88B and al |
certificates granted under that section in
respect of such | ands shall stand revoked.
(2)Where any such land ceases to be so
exenpted, then in

the case of tenancy subsisting imediately
bef ore the specified date thetenant shall be
deened to have purchased the land on the
specified date and the provisions of section
32 to 32R (both inclusive) shall so far as nmay
be applicable, apply".

X X X
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X
2.Simlarly under section 3 of the Qujarat
Agricultural Lands Act, 1960, after sub-
section (2) a newsub-section (3) has been
i nserted which reads as under :
"(3) The Devasthan lands which imediately
before the date of the comencenment of the
Gujarat Devasthan Inanms Abolition Act, 1969
(Qujarat 16 of 1969) were exenpted under
clause (d) of sub-section (1) shall with
effect on and fromthe said date cease to be
exenpt ed | ands”
325
Fromt he foregoing provisions of the Act set out above it is
clear that the Act is passed in furtherance of agrarian
reforns and that is not disputed before us.
Accordi ng to the appellant ~as a consequence of t he
enforcenent of the Act his rights in respect of 729 bighas
of Devasthan-inamlands will be extinguished. Action was
al so taken under the Bonbay Land Revenue Code in order to
ef fect changesin the record of rights inmposing liability to
land revenue in view of theabolition of Devasthan |nans
under the Act. Some-other notices under the Act have also
been served on the appellant to hand over his record as

i nandar . That led tothe application under article 226 of
the Constitution in the H gh Court chall'enging the wvalidity
of the Act without success. Hence this appeal by
certificate.

M. Tarkunde, |earned counsel, whose argunments. have been

adopted by the appellants in all other appeals before us
nmakes the foll owi ng subm ssions :
(1) The Act violates Articles 26(c) of ~ the ~Constitution
since it deprives religious denom nation of their ownership
of property.
(2)Tile Act insofar as it is concerned
with conpul sory acquisition of property
fulfils- the requirenents of Article 31(2). it
has, however, to fulfil in addition t he
requi rements of Article 26(c) also. It is
submitted that the  observations to the
contrary in Khajam an Wakf Estates etc. v.
State of Madras & Anr. (1) —are inconsistent
with the ratio of the Bank Nationalisation
case [Rustom Cavasjee Cooper v. Union- of
I ndia(2)] which was decided by a | arger Bench
He further submits that the conpul sory
acquisition of property limts the  substance
of the right of ownership guaranteed by
Article 26(c).
(3)The Act is not saved by the provisions
of Article 31A since the operation of - Article
26(c) is not excluded wunder the ' former
Article.
(4)At any rate section 31 of the Act ‘is
viol ative of Article 26(c) si nce t he
conpensati on avai |l abl e to religious
denom nations for the |lands covered by the
Bonbay Tenancy and Agricultural Lands Act,
1948 and the Gujarat Agricultural Lands Ceil-
ing Act, 1960 is grossly inadequate.
M. S. T. 'Desai, |earned counsel for the respondent on the
other hand subnits that there is nothing in Article 26(c)
and (d) to debar the State fromacquiring the properties
owned by the religious denom nati ons under Article 31(2) of
the Constitution. Secondly, he submits that the right of
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property enbodies in Article 26(c) is not an absolute right
but is subject to reasonable regulation by the State. He

further subnits that the reasonable regul ati on nust depend,
in a large neasure, on the Directive Principles enumerated
in Part 1V of the Constitution

(1) [1971] 2 S.C. R 790.

(2) [1970] 3 S.C. R 530.

326

and t he soci oeconomi ¢ structure envi saged by t he
Constitution. Thirdly, he sub.-nits that if under any law a
property is conpul sorily acquired for public purpose and the
law satisfies the requirements of Article 31 A the Court
should readily permt ‘the inposition of a reasonabl e
restriction on the exercise of the right to hold property in
the interest of the general public.

Wth regard to the first objection the |earned counse

submts that the Act violates Article 26(c) of t he
Constitution which offers to every religious denom nation
the fundanmental right "to own and acquire novable and
i movabl e property" subject only to "public order, norality

and health". He submits that the Act ains at agrarian
reformbut is not concerned with "public order, norality and
health". Since it deprives religious denomi nations of their

owner ship of property, it transgresses Article 26(c) and is
invalid. He also draws our attention to Article 25(1) which
has subjected the rights therein not only to public order
norality and health, but also to "the other - provisions of
Part 111". Ho, therefore, submits that the right guaranteed
under Article 26(c) is Rot subject to "the other pro visions
of Part II1" and therefore, there cart be no acquisition of
property under Article 31 of the Constitution.

Articles 25 to 28 in Part |1l of the Constitution are placed
under a sub-title "Right to Freedomof Religion" and dea
with matters in the background of that freedom It is true
that Article 25 is made subject-to "public order, nmorality
and health" and also "to the other provisions of this Part”
while Article 26 is only subject to "public order, /norality
and health". Insertion of the expression "the other provi-
sions of this Part" in Article 25 is understandable when we
find the particular rights which are taken care of in this
Article, nanely, the right to freedomof conscience and the
right freely to profess, practice and propagate religion
Bearing in nmind the overlapping nature of the sensitive
rights, in Article 19(1) (a) with reference to citizens —and
in Article 25(1) with reference to- all persons the founders
of the Constitution |left no roomfor doubt in expressly
subjecting Article 25(1) to the other provisions of Part
[11. Not only so sub-Article 2 of Article 25 provides . that
“.nothing in this Article shall affect the operation of any
existing law or prevent the State from making any |aw
regul ating or restricting any econonmic, financial, politica
or other secular activity which may be associated wth
religious practice". The sane considerations are, however,
not exactly necessary while dealing with "freedomto nanage
religious affairs" which is the rubric of Article 26. We
may now read Article 26

Freedomto 26. "Subject to public or der
norality and health

manage every religious denom nation or any
section

religious thereof shall have the right-
affairs.

(a)to establish and maintain institutions
for religious and charitabl e purposes;
(b)to manage its own affairs in matters of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 13

religion;
327

(c)to own and acquire novable and immovable

property; and

(d)to adm nister such property in accordance

with [aw'.
While Article 25, as stated earlier, confers the particular
rights on all persons, Article 26 is confined to religious
denom nations or any section thereof. Article 19(1) confers
the various rights specified therein from(a) to (g) on
citizens. A religious denom nation or a section thereof as
such is not a citizen. |In that sense the fields of the two
Articles my be to sonic extent different. Again while
Article 26(c) refers tothe right "to own and acquire
novabl e and i nmovabl e property”, Article 19(1)(f) confers
the right on citizens "to acquire, hold and dispose of

property". W are not required to consider in this case why
the same expression i's not used in the said two cl auses of
the two /Articles. One. thing is, however, clear that

Article 26 guarantees intervals the right to owmn and acquire
novabl e and -immvable property for managing religi ous
affairs. This right, however, cannot take away the right of
the State to compulsorily acquire property in accordance
with the provisions of Article 31(2). "If, on the other
hand, acquisition of property of a religious denom nation by
the State can- be proved to be such as to destroy or
conpletely negative its right to own _and acqui re novabl e and
i movabl e property ‘for even the survival of  a religious
institution the question my have to be examined in a
different light. That kind of afactual position, however,
is not taken in these appeals before us. When, - however,
property is acquired by the State in accordance w th | aw and
with the provisions of Article 31(2) and  the acquisition
cannot be assailed on any valid ground open to the ‘person
concerned, be it a religious institution, the right to own
that property vanishes as that right is transferred to the
State. Thereafter there is no question of any right to own
the particular property subject to public order, norality
and health and Article 26 will in the circunstances be of no
rel evance. This being the legal position, ~there is no
conflict between Article 26 and Article 31.
In Khaj am an Wakf Estates’ case (at page 797) a
Constitutional Bench of this Court dealing with Article
26(c) and (d) observed as follows :
"I't was next wurged that by acquiring the
properties bel ongi ng to rel i gi ous
denom nations the legislature violated Art.
26(c) and (d) which provide that religious
denom nations shall have the right to own and
acquire novable and inmovable property and
admi ni ster such property in accordance wth
I aw. These provisions do not take away the
right of the State to acquire property
bel onging to religious denom nations. Those
denom nations can own acquire properties -and
admini ster themin accordance with | aw. That
does not nean that the property owned by them
cannot be acqui r ed. As a result of
acquisition they cease to own that property.
Thereafter their right to admnister that
property ceases because it is no longer their
property. Art. 26 does not interfere with the
right of the State to acquire property."
328
It is submitted by M. Tarkunde that the above observations
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of this Court are inconsistent with the ratio of the
decision in Rustom Cavasjee Cooper’s case, popularly known
as the Bank Nationalisation case, which was decided by a
larger Bench. It is difficult to accept the subm ssion that
the views expressed in Khajam an Wakf Estates’ case are
contrary to Rustom Cavasjee Cooper’s case. Apart from that
this Bench cannot pass upon the correctness or otherw se of
the views expressed in Khajaraian Wakf Estate's case.
Besi des, we do not even think that the submissionis well-
founded even to nerit reconsideration of the Khajam an Wakf
Est ates’ case.
The |learned counsel also strenuously relied upon the
following passage in the Commissioner, Hi ndu Religious
Endowrents, Madras v. Shri Lakshmi ndra Thiratha Swam ar of
Sri Shirur Mitt. (1)
"Under ~article 26(b), therefore, a religious
denom nation or -organi sation enjoys conplete
autonony in the matter of deciding as to what
rites  and cerenpnies are essential according
to the tenets of the religion they hold and no
outside authority has any jurisdiction to
interfere with their decision in such
matters.... A law which takes away the right
of adm nistration from the hands of a
rel i gi ous denom nation altogether and vests it
in any other authority wuld anpbunt to a
violation of the right guaranteed under clause
(d) of ‘article 26."
We do not think that the above opinion of the Court in that
case is of any assistance to the appellants.  The first and
t he second subm ssions of “the |earned counsel are,
therefore, of no avail
Wen we |ook at the object of the Act and of the  various
provisions enacted in furtherance of agrarian reform the
Act is squarely protected under the saving provision of
Article 31A. But it is then submtted that Article 31A does
not provide against the vice of contravention of Article 26
while Articles 14, 19 and 31 are expressly nentioned in
Article 3 1 A The question, therefore, arises whether the
right wunder Article 26(c) is an absolute and unqualified
right to the extent that no agrarian reformcan touch upon
the | ands owned by the religious de. nomnations. No rights
in an organi sed society can be absolute. Enjoynent of one’s
rights nust be consistent with the enjoynent of rights also
by others. Where in a free play of social forces it is not
possible to bring about a voluntary harnony, the State has
to step in to set right the inbalance between  conpeting
interests and there the Directive Principles of State
Pol i cy, although not enforceable in courts, have a definite
and positive role introducing an obligation upon the /State
under Article 37 in nmaking laws to regul ate the conduct of
men and their affairs. 1In doing so, a distinction will have
to be made between those |aws which directly infringe the
freedom of religion and others, although i ndirectly,
af fecting sone secular activities or religious institutions
or bodies. For exanple if a religious institution owns
| arge areas of |and far exceeding the coiling under rel evant
laws and indulges in activities detrimental to the interest
of the agricul tural
(1) [1954] S.C.R 1005, 1028-1029.
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tenants, who are at their nmercy, freedom of religion or
freedom to manage religious affairs cannot be pleaded as a
shield against regulatory renmedi al nmeasures adopted by the
State to put a stop to exploitation and unrest in other
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quarters in the interest of general social welfare.

The core of religionis not interfered with in providing for
anenities for sufferers of any kind. W take the view that
the Act and its provisions do no violence to the rights

guaranteed under Article 26(c). |In the view we have taken
it is also not necessary to nention Article 26 in Article 3
1 A and its omssion therein is not at all of any
consequence.

Ri ght guaranteed under Article 26(c) not being absolute and
unqual ified is consistent with reasonabl e replacements nade
by the State provided the substance of the freedomis riot
affected. The Act does not nake any inroad in such a way as
to affect directly the substance of that freedom A
particul ar fundamental right cannot exist in isolationin a
watertight compartnment. One fundanental right of a person
may have to co-exist in harnmony with the exerci se of another
fundanental right - by others and also with reasonable and
valid exercise of power by the State in the light of the
Directive Principles in the interests of social welfare as a
whol e. The Court’'s duty is to strike a balance between
conpeting clainms of different interests.

So far as the fourth subm ssion is concerned, the objection
is on the score of adequacy of conpensation which cannot be
agitated against a‘legislation which admttedly relates to
agrarian reform and is, therefore, under the canopy of
protection of Article 31A of the Constitution and objection
on the score of violation of Articles 14, 19 and 31 is not
entertainable. Hence this subnissionalso fails.

inthe result all the appeals arc dismssed with costs.

P. H. P.

Appeal s di sm ssed
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