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ACT:

Central Excise and Salt Act 1944, First Schedule |tem
84D and Mnistry of .\ Finance Notification No. 180/61 dated
Noverber 23 1961.

Synthetic organic dyestuffs and synthetic organic
derivatives used in dyeing process-Exenption of  ‘dyes from
excise duty if and only if such dyes had been nmanufactured
fromother dyes on which excise duty had been paid-Benefit
of exenpti on whether can be clained if the dyes when
manuf actured were not |iable forexcise duty.

Central Excise Rules 1944, Rule 10 and 10A; Rule 52
and 52A-Scope of and difference between Calculation of
period of linmtation for recovery of deficit duty-Starting
poi nt - When ari ses.

I ndi an Evi dence Act

Prom ssory Est oppel - Doctri ne of - Notification
regardi ng exenption from paynent of excise duty in regard to
dyestuffs Manufacturer not having done anything Prejudicia
to his interest relying upon representation of departnent -
Vol untary paynent of excise duty- Pl ea of promi ssory
est oppel - Whet her perni ssi bl e.

Words and Phrases:

‘Paid’ - Meani ng of -Central Excise Rules 1944, Rul e 10.

HEADNOTE
The respondent was the owner of a factory carrying on
the business of manuf act uri ng dyes, chem cal s and

pharmaceuticals from a nunber of years. By the Finance Act
of 1961 ’'synthetic organic dyestuffs (including pignent
dyestuffs) and synthetic organic derivatives used in any
dyei ng pro -
833
cess’ were added as Item 14D in the First schedule to the
Central Excise and Salt Act, 1944 wth effect from March
1, 1961, and consequently the respondent becane |iable to pay
exci se duty inposed by the Act on two of its products known
as ci banogenes whi ch were bei ng manuf act ur ed.

On  November 23, 1961, the Central Governnent issued a
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notification under Rule 8(1) of the Central Excise Rules,
1944 exenpting the dyes specified in the Schedul e annexed
thereto from the whole of the excise duty |eviable thereon
if and only if such dyes had been manufactured from any
ot her dye on which excise duty or countervailing custons
duty had al ready been paid.

Ci bagenes and ci banogenes whi ch wer e bei ng
manuf actured by the respondent bel onged to the class of dyes
referred to in the Schedul e annexed to the sai d
notification.

In pursuance to the correspondence exchanged between
the respondent and the Superintendent of Central Excise, the
Deputy Superintendent was instructed to receive duty on such
fast col our bases which went into the production of
C bagenes or ci banogenes (processed dyes) by the respondent,
and the respondent ~accordingly paid the duty and was
exenpted from paynent of duty on ci banogenes manufactured by
it.

The  departnental audit party, later on noticed that
the concession shown to the respondent was not in order
since it —was only when duty had been paid on the basic dyes
at the tine of their manufacture when they were chargeabl e
to duty and they had been purchased by the respondent there
after, the respondent would get exenption from the duty
payabl e on the products manufactured by it by enpl oying such
basic dyes. It was further of the viewthat there was short
I evy of excise duty on account of the above nistake since
the respondent had pai d excise duty on the basic dyes at 30
% ad valoremwhereas it was liable to pay duty at 30% ad
valoremon the products manufactured by it which were
costlier than the basic dyes.

In pursuance to the aforesaid objection, the Assistant
Col l ector issued five notices under Rule 10-A of the Centra
Exci se Rules to the respondent calling upon it to show cause
as to why the deficit anmount of excise duty should not be
recovered

The respondent, denied its liability and contended
that it had cleared the products  manufactured by it in
accordance with the Rules and pleaded that there was no
justification to conclude that it was required to pay excise
duty on the fast colour bases wused by it in manufacturing
the said goods voluntarily and that Rule 10-A of the Rules
was not applicable to the case and so demand coul d be nade:
The Assistant Collector overruled the
834
objections or the respondent and directed it to pay the
amount which had been demanded in the notices by issuing
appropriate notices of denand.

Aggri eved by the demand notices, the respondent filed
a wit petition questioning their correctness, and for an
order directing the excise authorities not to recover the
anmounts. The High Court, allowed the wit petition and held
that the respondent was entitled to the benefit of the
exenption under the notification in respect of the goods
manuf actured by it, as excise duty had been paid on the dyes
used in the nanufacture of the said goods, and directed the
excise authorities not to recover the sums mentioned in the
Dermand noti ces.

In the appeals to this Court, on the questions (i)
VWet her the respondent was entitled to the benefit of the
exenption notification dated Novenber 23, 1961 when the dyes
said to have been used by the respondent in the manufacture
of other dyes were not liable for paynment of excise duty
when they were nmanufactured and (ii) Wether the denmands
fell within the scope of Rule 10-A or under Rule 10 of the
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Central Excise Rules 1944,

Al'l owi ng the Appeal
N

HELD: 1. (i) The exenption notification dated Novenber
23. 1961 specifically states that if and only if the dyes
are manufactured from any other dye on Which excise duty or
counter- vailing custons duty has already been paid, the
exenption can be availed of by the nmanufacturer of such
dyes. [ 843B; E]

(ii) Payment of excise duty on dyes was possible
only if they had been manufactured after the introduction of
[tem 14D into the First Schedule to the Act. [843F]

In the instant case, the dyes which were used by the
respondent had been manufactured prior to that date. [843F]

I nnamuri  Gopalan& O's. v. State of Andhra Pradesh,
[1964] 2 S.C.R 888, distinguished.

Hansraj CGordhandas v. H. H Dave, Assistant
Col | ector of Central Excise & Custonms, Surat & two Os.
[1969] 2 S.C.R 253, inapplicable.

(iii) A voluntary paynent of excise duty on dyes
which were not liable for such paynent would not earn any
exenption under the notification. [845F]

IN the instant ~ case, the principle of promssory
est oppel cannot be pleaded. The respondent had not done
anything prejudicial to its interest relying upon any
representati on nade on behalf of the departnent. It is
835
not the case of the respondent, that it would not have
manuf actured the dyes but for the advice given by the
Department. The respondent, had  before it the exenption
notification which alone could be the basis for its actions
The Departnent was not expected to tender legal advice to
the respondent on a matter of this nature. [845C D.]

2. (a) The points of difference between Rule 10 and
10-A of the Rules are that: (i) Rule 10 applies to cases of
short |evy through inadvertence, error, collusion or ms-
construction on the part of an (officer, or through ms-
statenment as to the quantity, description or value of the
exci sabl e goods on the part of the owner. Rule 10-A a
residuary clause applies to those cases not covered by Rule
10, and (ii) Under Rule 10, the deficit amount could not be
collected after the expiry of three nmonths fromthe date on
which the duty or charge was paid or adjusted in the owners
account current or fromthe date of nmaking the refund, Rule
10- A does not contain any such period of limtation. [846P-

H

(b) In calculating the period of Limtation, the
expression ‘paid” in Rule 10 should not 'be literally
construed as ‘actually paid but as ‘ought to  have / been
paid in order to prevent a person who had not ~paid any
excise duty at all which be should have paid fromescaping,
fromthe act of Rule 10 of the Rules. [847B-C

N.B. Sanjana Assistant Collector of Central Exci se,
Bonbay & O's. v. Elphinstone Spinning & Waving MIls Co.
Ltd. [1971] 3 S.C R 506, Assistant Collector of Centra
Exci se, CALCUTTA Division v. National Tobacco Co. O India
Ltd., [1913] 1 S CR 822 and Gursahai  Sai gal V.
Conmi ssi oner of Income tax, Punjab, [1963] 3 S.C R 893
referred to.

In the instant case, there has been no assessnent of
the manufactured goods at all as contenplated by Rule 52 of
the Rules and the delivery of the goods has taken place
contrary to Rule 52A of the Rules. The Departnent was
virtually inveigled into a trap by the respondent suggesting
that it was too eager to pay excise duty on certain goods
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which to the knowl edge of the respondent were hot |iable for
excise duty with the object of getting the benefit of the
right to clear its products which were liable for higher
exci se duty because of their increased val ue without paying
any duty at all. Rule 10 of the Rules deals with four kinds
of mistakes on the part of an officer which bring a case

withinits sweep. O them ‘inadvertence’, ‘error’ and ‘m s-
construction’ are m st akes whi ch can be comitted
unilaterally by the officer hinself. ‘Collusion’ involves

pact between two or nore persons to defraud the Government.
This case does not involve any wunilateral mstake on the
part of an officer or collusion nor where through ms-
statenent as to quantity, description or value of goods on
the part of the owner short |evy has occasioned. Further
the error in this case has not taken place at the tine of
the assessnment or at the time when assessnent ought to have
been nade under Rule 52. [ 848H;,  849F- H|
836

In the Jinstant case, the discussion and correspondence
bet ween t'he assessee and the officers had taken place on
Decenber 20, 1961, Decenber 22, 1961 and January 4/6, 1962
wi thout reference to the actual goods. The goods were
actual ly manufactured and cleared afterwards. The reply of
the Superintendent of Central Excise dated January 4/6, 1962
was in the nature/ of ~ advice and not an assessnent as
contenpl ated under Rule 52. This case is not therefore
covered by Rule 10 at all. Rule 10-Awhich is a residuary
provision is, therefore, necessarily attracted. The plea of
[imtation raised on the basis of Rule 10 of the Rul es does
not therefor survive. [850A- B

JUDGVENT:
ClVIL APPELLATE JURI SDICTI.ON: Civil Appeal No. 2377 of
1970.
On appeal by certificate fromthe Judgnment and Order
dated 9/10.7.69 of the Gujarat Hi gh Court in Special G vi
Application No. 624 of 1964.
D.K. Sen, V.C Mahajan and R N. Poddar for the
appel | ant s.
K. K. Venugopal, DN Msra, T M Ansari and P.K -Rana
for the respondent.
The Judgrment of the Court was delivered by
VENKATARAM AH, J, This appeal by certificate under
Article 133(1) (a) of the Constitution is filed against the
judgrment and order dated July 9/10,1969 in Special G vi
Application No. 624 of 1964 on the file of the H gh Court of
Gujarat filed wunder Article 226 of the Constitution by Ms.
The Atul Products Ltd., the respondent in this appeal
The respondent is the owner of a factory at Atul in
the State of Gujarat in which it has been carrying on the
busi ness of manuf act uri ng dyes, chemi cal s and
phar maceuticals froma nunber
of years. By the Finance Act of 1961'synthetic organic
dyestuffs (including pi gment dyest uffs) and synthetic
organi ¢ derivatives wused in any dyeing process’ were added
as Item 14D in the First Schedule to the Central Excise and
Salt Act, 1944 (hereinafter referred to as ‘the Act’ with
effect from March 1, 1961 and consequently the respondent
becanme liable to pay excise duty inposed by the Act on two
of its products known as cibagenes and ci banogenes which
wer e bei ng
837
manufactured by it by virtue of section 3 of the Act which
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provi ded that excise duty prescribed by the Act was
| eviable on all excisable goods specified in the First
Schedule to the Act. Item 14D in the First Schedul e during
the rel evant period read thus:

"14D, Synthetic organic dyestuffs (including
pi gment dye stuffs) and synthetic organic derivatives
used in any dyeing Thirty per cent process. ad val orem

But on Novenber 23, 1961, the Central Government
issued a notification under Rule 8(1) of the Central Excise
Rul es, 1944 (hereinafter referred to as ’'the Rules’)
exenpting the dyes specified in the Schedul e annexed thereto
fromthe whole of the excise duty leviable thereon if and
only if such dyes had been nmanufactured from any ot her dye
on which excise duty or countervailing custons duty had
al ready been paid. The notification read thus: D

"CGover nnent of I'ndia

M nistry of Finance (Departnent of Revenue)

New Del hi, dated the 23rd Novenber
1961 t he 2nd Agrahayana, 1813 S.E.
NOTI FI CATI ON
Central Excise
GSR I n exercise of the powers conferred by
sub-rule (1) of Rule 8 of the Central Excise Rules,
1944, as in force in India, and as applied to the State
of Pondicherry, the Central Governnent hereby exenpts
the dyes specified in the schedule ‘annexed hereto,
falling under Item No. 14D of the First Schedule to the
Central Excises and Salt Act, 1644 (1 of 1944) fromthe
whol e of the excise duty leviable thereon if and only
if, such dyes are manufactured from any other dye on
whi ch excise duty or countervailing custons  duty has
al ready been paid.
838
Schedul e
1. Sol ubilised Vats,
2. Rapid fast col ours,
3. Rapi dogenes,

4. Fast Col our Salts.

(180/61)
sd/- (B.N. Banerji)"

It may be stated here that cibagenes and ci banogenes
whi ch were being manufactured by the respondent belong to
the class of dyes referred to in the Schedul e annexedto the
above said notification. After the above notification was
i ssued, the respondent wote a letter dated Decenber 22,
1961 to the Superintendent of Excise, Bulsar Division
Bul sar which read as foll ows:

"Dear Sir,

You are aware that under the Notification No.
180/ 61 of
the 23rd Novenber, 1961 issued by the Governnent “of |ndia,
Mn. O Finance (Dept. of Revenue), Rapi dogenes/Rapid fasts
col our bases are exenmpted from the excise duty provided
dyes are manufactured from other dyes on which excise duty
or countervailing custons duty has al ready been paid.
Duri ng the course of discussions we had on the
20t h Decenber, 1961 with the Collector of Centra
Exci se and yourself, we pointed that we purchase Fast
Col our Bases, required in t he production of
Rapi dogenes/ Rapid fasts either fromthe manufacturer in
Bonbay or fromthe open market. The material which the
| ocal manufacturer has offered us was produced before,
the inposition of excise duty on dyes. He is,
therefore, willing to sell us the material without the
recovery of excise duty. W now propose to pay the
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excise duty on the fast colour bases which we will
purchase from the | ocal manufacturer so that we do not
have to pay
839
exci se duty on the final products produced viz. Rapi dogenes/
Rapi d fasts.
Simlarly we propose to purchase sone quantity
of inported fast colour bases fromthe open market. W
will present the materials thus purchased to you for
the recovery of excise duty @5%
We have now to request you to advise your
I nspector at ATUL to accept the excise duty on the fast
col our Bases, which we wll purchase either fromthe
| ocal manufacturer or fromthe open narket.
Thanki ng you in nmeanwhile, we renain.
Yours faithfully,
for the ATUL PRODUCTS LTD.
(S. K Soman)"
The 'Superi nt endent of Central Excise, Bul sar Division
Bul sar sent- a reply dated January 4/6, 1962 to the above
letter stating that there was no objection to the paynent of
exci se duty on fast col our bases purchased by the respondent
and that if evidence  of paynment of excise duty on fast
col our bases was produced the dyes nmanufactured by using
those fast col our '‘bases would not be liable to duty under
the notification referred to above. He also instructed the
Deputy Superintendent of Central Excise to receive duty on
such fast colour bases which went~ into the production of
ci bagenes or ci banogenes (processed dyes) by the respondent.
The respondent accordingly paid  the duty and was exenpted
from paynent of duty on- ci bagenes and ci-banogenes
manufactured by it. The departnental audit ~party |ater on
noti ced that the concession shown to the respondent was not
in order since it was only when duty had been paid on the
basic dyes at the tinme of their manufacture when they were
chargeable to duty and they  had been purchased by the
respondent would get exenption fromthe duty payable on the
products manufactured by it by enploying such basic dyes.
The audit party was of the viewthat the respondent which
had purchased the basic dyes at the tine when duty was
| eviable on themcould not claimexenption frompayment of
excise duty on the final products manufactured by it~ by
using such basic dyes, by voluntarily paying duty on the
basi ¢ dyes after March 1, 1961 in accordance wth law in
force then. The audit party was further of- the view that
there was short |evy of excise duty on account of the above
m st ake since
840
the respondent had paid excise duty on the basic dyes at 30%
ad val orem whereas it was liable to pay duty at 30 % ad
valoremon the products manufactured by it which were
costlier than the basic dyes. The Assistant Collector of
Central Excise at Surat there fore issued five notices under
Rul e 10-A of the Rules to the respondent all on May 20, 1964
calling upon it to show cause as to way the deficit anount
of excise duty should not be recovered in respect of the
exci sabl e goods nmanufactured by it at different periods
before that date. W reproduce bel ow one of such notices,
the contents of which were nore or | ess the same except with
regard to the ampount cl ained and the nunmber of the rel evant
demand noti ce:
"| NTEGRATED DI VI SI ONAL OFFI CE
CUSTOMS & CENTRAL EXCI SE, SURAT
No. VI (RR) 21-13/62/11/(iv) Surat, the 20th May 1964
NOTI CE
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Whereas it has been reported that Ms Atu
Products Limited, Atul have manufactured Synthetic
Organic Dyes nanely G bagenes and Ci banogenes from
basic dyes Lying in stock as on 28-2-61 / 1-3-61 with
them purchased fromthe market and having voluntarily
paid duty on all such basic dyes in stock/purchased
fromthe market as referred to above manufactured and
cleared from 23-11-61 onwards the processed dyes (fina
product) without paynent of duty at the tine of
cl earance fromtheir factory,
2. The Deputy Superintendent, Central Excise,
Atul has raised demand No- 10175 dated 6-1-64 for the
amount of Rs. 2,930,22 for the recovery of duty as a
result of the assessnent of the final processed dyes;
because the processed dyes were not eligible for
exenption from duty only on the ground that the duty
was voluntarily paid on the basic dyes which were in
stock/ purchased fromthe market as on 28-2-61 when such
paynment of duty on the stock of basic dyes as on 28-2-
61 was not warranted.
3. Ms. Atul Products Ltd. Atul have represented
this dispute vide their letter No. SL/ 437/ 9581
dated 25-3-64 agai nst Demand No. 10175 dated 6-1-64.
841
4. M /s.Atul Products Ltd. Atul should show cause to
the undersigned as to way the denand referred to above
i ssued by the Deputy Superintendent, Central Excise, Atu
shoul d not be confi rmed.
5. Atul Products Ltd. Atul are further directed to

produce at the time of showing cause all- the evidence
upon which they intend torely in support of their
def ence.

6 Ms. Atul Products Ltd. Atul should also
indicate in the witten explanation whether they w sh
to be heard in person before the assessnent dispute is
finalised

7. If no cause is shown against the action
proposed to be taken within ten days of the receipt of
this notice or they do " not appear before the
undersi gned when the case is posted for hearing the

case will be decided ex parte.
sd/ -
H H Dave
20- 5- 64

Assi stant Col | ector.
The particulars of the demand notices and the anmpunts
claimed in the said five notices were as foll ows:

Denand Notice No. Date Anpunt Peri od of

Rs. cl ear ance
1. 10163 24.10.63 18, 349, 21 1.1.62 to 31-5-63
2. 10166 11.11.63 8, 142, 06 3.8.63 to 13.11.63
3. 10174 6.1.64 1, 80, 593. 47 30-12-61 to 30-5-62
4. 10175 6.1. 64 2,930. 22 Suppl emrentary to

10163 and 10166
5. 10179 25.2.64 8, 349. 00 24.12. 64
2,18, 363. 96

The respondent sent a common reply to the above
notices on June 19, 1964. The respondent contended that it
had cl eared the
842
products manufactured by it nanely ci bagenes and ci banogenes
in accordance with the Rules. It pleaded that there was no
justification to conclude that it had paid excise duty on
fast col our bases used by it in manufacturing the said goods
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voluntarily as the Superintendent, Central Excise, Bulsar
had confirmed that according to Governnment of India's
notification dated Novenber 23, 1961 it was required to pay
excise duty on the fast colour bases before they were used
in the production of the said processed dyes and al so had
witten that the Dy. Superintendent of Central Excise, Atu

was being instructed to recover duty on the said fast col our
bases. The respondent also pleaded that Rule 10-A of the
Rul es was not applicable to the case and hence no demand
could be made. After considering the representati ons made by
the respondent to the above notices, the Assistant Collector
overrul ed the objections of the respondent by his orders
dated July 20,1964 and directed it to pay the anpbunts which
had been demanded in the notices by issuing appropriate
notices f denmand. Aggrieved by the said orders passed by

the Assistant Collector of Central Excise and the notices of
demand the respondent filed a wit petition under Article
226 of ~the Constitution before the H gh Court of Cujarat
guestioning their correctness and praying for an order
directing the excise authorities not to recover the anounts
clainmed in_the notices fromthe respondent. The Hi gh Court
hel d that the respondent was entitled to the exenpti on under
the notification in respect of the goods manufactured by it
as excise duty had  been paid on the dyes wused in the
manuf acture of the said goods. The High Court, therefore,
allowed the wit petition quashing the orders of the
Assistant Collector and the notices of demand inpugned in
the wit petition and directing the

y excise authorities not to recover the sums nmentioned
therein by its judgnent dated July 9/10, 1969. This appea

is filed by the Union of |India against the Judgnent of the
H gh Court.

The two principal guestions which arise for
consi deration before us in this appeal are: (i) whether the
respondent was entitled to the benefit of the exenption
notification dated Novenmber 23, 1961 when the dyes said to
have been used by the respondent in the manufacture of other
dyes were not liable for paynent  of excise duty when they
were manufactured, that is, before the introduction of Item
14D into the First Schedule to the Act even though duty nay
have been paid on themafter the introduction of item 14D
and (ii) whether the demands nade in this case fall wthin
the scope of Rule 10-A of the Rules or wunder Rule 10
t her eof .

843

It is not disputed that the dyes in respect of which
duty had A been paid in this case had been manufactured at a
time when no duty was |leviable on them This case actually
began with the letter witten by the respondent on Decenber
22, 1961 within one nonth after the exenption notification
dated Novenber 23, 1961 was issued. In the said letter the
respondent no doubt stated ’'the material which the |[|oca
manuf acturer has of fered us was produced before the
i mposition of excise duty on dyes’. But it was followed by
the sentence ’'We now propose to pay the excise duty onthe
Fast Col our bases ....... . In that letter there was a
request made to the superintendent of Central Excise to
accept excise duty on the fast colour bases which the
respondent woul d purchase either fromthe | ocal manufacturer
or from the open market. The letter did not contain any
particulars about the quantity of such dyes which the
respondent wi shed to purchase or its value . The
Superintendent of Central excise in his reply stated that
there was no objection to the to the paynent of excise duty
on fast col our bases purchased by the respondent and that if




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 13

evi dence of paynent of exercise duty on fast col our bases
was produced, the dyes nmmnufactured by using those fast
col our bases would not be liable to duty under notification

The above reply was intended to convey in effect what the
notification stated. It was perhaps assuned that payment of
excise duty would arise only when it was payabl e Under | aw.
The | anguage of the notification left no roomfor doubt at
all. It stated that if and only if such dyes were
manuf actured from any other dye on which excise duty or
countervailing custons duty had already been paid, they
woul d be exenpted from duty Payment of excise duty on dyes
was possible only if they had been manufactured after the
introduction of Item 14D into the First Schedule to the Act.
Admittedly in this case the dyes which were used by the
respondent had been manufactured prior to that date. -

In reaching its decision the H gh Court, however,
relied on the decision of this Court in Innamuri CGopal an &
Os. v State of Andhra Pradesh & Anr.(1) In that case the
Court ' had to construe a notification issued by the
CGovernment of Andhra Pradesh granting exenption to textile
goods from the levy of sales tax under the Andhra Pradesh
CGeneral Sales Tax Act, 1957 (A P. 6 of 1957). But it,
however, contained a proviso that in the case of any class
of such goods in respect of which additional duties are
| eviable by the Central Governnent under  clause 3 of the
Addi tional Duties

(1) [1964] 2 S.C. R 888.

844
of Excise (Levy and Distribution)” Bill, 1957 read wth
Section 4 of the Provisional Collection of Taxes Act, 1931
(Central Act XVl of 1931) the exenption would be subject to
the dealer proving to the satisfaction of the assessing
authority that additional duties of  excise had been so
l evied and collected on such - goods by the Centra
CGovernment. In the above said case certain deal ers who had
sold textile goods which were not - subject to additiona
duties of excise claimed that they were entitled to the
exenption even though they had not paid such additiona
excise duty. The State Covernnent pleaded that the deal ers
woul d be entitled to claimexenption if and only if such
additional excise duty had been levied and collected and
since the goods in question were not liable to -such
addi ti onal excise duty, they were not entitled to claimthe
exenption. This Court rejected the contention of the State
Government  and held that on a plain reading of the
notification relied on in that case all varieties of textile
goods had been generally exenpted from paynent of sal es tax
but where any

addi tional excise duty had been levied in respect of any
kind of textile goods then the dealer had to show proof of
l evy and payment of such duty. Accordingly the case of the
deal ers was wupheld. In the case before us, the notification
relied on by the respondent is couched in a different

| anguage. It specifically states that if and only if the
dyes are manufactured from any other on which excise duty or
countervailing custons duty has already been paid, the
exenption can be availed of by the manufacturer of such
dyes. The above decision of this Court 1is, therefore,
clearly distinguishable fromthe present case. Wth great
respect to the High Court it should be stated that the
di stinction pointed out above was not noticed by it.

The decision in Hansraj Gordhandas v. H H  Dave,
Assistant Coll ector of Central Excise & Custons, Surat & two
Os (1) does not also have any bearing on this case. There
the Court was concerned with the nmeaning of the notification
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in question which had granted exenption from paynent of
excise duty on cotton fabrics manufactured on powerl oons
owned by cooperative societies registered prior to March 31
1961. The appellant had produced with his own hired | abour
cotton fabrics on the powerloons owned by a cooperative
soci ety under a contract. Still the Court found that the
appel lant was entitled to the benefit of exenption since he
had manufactured the goods on the powerloons owed by a
cooperative

(1) [1969] 2 S.C R 253.
845
soci ety as per the notification. The crucial question in al
such A cases is whether the case falls within the scope of
the law granting exenption or not and there can be no
di spute about that principle. The difficulty arises only
when the said principle is to be applied to the facts of a
given case. As mentioned wearlier, in this case of the
respondent. did not fall wunder ‘the notification granting
exenption since the basic dyes used by it in produci ng ot her
processed dyes were not subject to |evy of excise duty when
they were manufactured and cl eared.

W do not agree-that in this case the principle of
prom ssory estoppel can be  pleaded as a bar against the
contention of the Departnent. The respondent had not done
anything prejudicial “to its interest relying upon any
representati on nade on behalf of the Departnment. It is not
the case of the respondent that it would not have
manuf actured the dyes but for the ~advice 'given by the
Departnment. On the other hand it is obvious that the
respondent had before it the exenption notification which
al one could be the basis for its actions. The Departnment was
not also expected to tender |egal advice to the respondent
on a matter of this nature.

After giving our earnest consideration to the case
before us we are of the viewthat under the notification
exenption could be claimed only where the dyes used in the
manuf acture of other dyes were liable to, paynent of excise
duty when they were nmanufactured and such duty ‘had been
paid. A voluntary paynment of excise duty on dyes which were
not liable for such payment would not earn-any exenption

under t he notification. The findi ng re
p73 corded by the High Court on
the above question is, therefore, liable to be set aside.

The next question relates to the appropriate provision
of | aw under which action could have been taken in this case
by the Central Excise authorities. This question was not
decided by the High Court in viewof its finding on the
l[iability of the respondent to pay excise duty on_ the
products manufactured by it. Since we have not agreed with
the decision of the H gh Court on this point, it has becone
necessary for us to decide this question in this appeal
Wiile the Departnment asserts that it was open to it to
proceed under Rule 10-A of the Rules, the respondent
contends that even if there was any short |evy, the proper
Rul e applicable to its case was Role 10 and not Rule 10-A.
Rule 10 and Rule 10-A of the Rules during the relevant
period ran as follows: -
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10 Recovery of duties or charges short-levied, or
erroneousl y refunded-

When duties or charges have been short-1|evied through
i nadvertence, error, collusion or msconstruction on the
part of an officer, or through mnis-statement as to the
gquantity, description or value of such goods on the part of
the owner, or when any such duty or Charge, after having
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been | evied, has been owi ng to any such cause, erroneously
refunded, the person chargeable with the duty or charge, so
short-levied, or to whom such refund has been erroneously
made, shall pay the deficiency or pay the amount paid to him
in excess, as the case may be, on witten demand by the
proper officer, being made within three nonths fromthe date
on which the duty or charge was paid or adjusted in the
owners account-current, if any or from the date of naking
t he refund.

10-A. Residuary powers for recovery of sunms due to
Gover nnent -

VWere these Rules do not make any specific provision
for the collection of any duty, or of any deficiency in duty
if the duty has for any reason been short-levied, or of any
other sum of any kind payable to the Central Governnent
under the Act or these Rules, such duty, deficiency in duty
or sum shall, on a witten demand mnade by the proper
officer, be paid to such person-and at such tine and pl ace,
as the proper officer may specify."

The points of difference between the above two Rul es
were that (i) whereas Rule 10 applied to cases of short |evy
t hrough inadvertence, error, collusion or ms-construction
on the part of an officer, or through ms-statement as to
the quantity, description or value of the excisable goods on
the part of the owner, Rule 10-A which was a residuary
clause applied to those cases which were not covered by Rule
10 and that (ii) | whereas under Rule 10, the deficit anmount
could not be collected after the expiry of three nonths
fromthe date on which the duty or charge was paid or
adjusted in the owners account-current or fromthe date of
maki ng the refund, Rule 10-A did not contain any such period
of limtation. The scope of these tw Rules 'has been

considered by this Court in tw decisions i.e. N B
Sanj ana. Assistant Coll ector
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O Central Excise, Bonmbay & Os. v. Elphinstone Spinning &
Weaving MIIls Co. Ltd. (1) and Assistant Collector of Centra
Exci se, CALCUTTA Division v. National Tobacco Co. O India
Ltd.(2) In addition to the above two points of -distinction
between Rule 10 and 10-A of the Rules, this Court further
held in Sanjana’s case (supra) following the decision .in
Gursahai Saigal v. Conmm ssioner of Income-tax, Punjab(3)
that in calculating the period of limtation, the expression
"paid’ in Rule 10 should not be literally construed  as
"actually paid but as 'ought to have been paid in order to
prevent a person, who had not paid any excise duty at al
whi ch he should have paid from escaping, from the net of
Rule 10 of the Rules. In National Tobacco Co" s. . case
(supra) this Court observed at pages 836-837 thus:

Rules 10 and 10A, placed side by side, do /raise
difficulties of interpretation. Rule 10 seenms to be wi dely
worded as to cover any" inadvertence, error, collusion or
m s-construction on the part of an Oficer", as well as any"
m s-statement as to the quantity, description or value of
such goods on the part of the owner" as causes of short
levy. Rule 10-A would appear to cover any "deficiency in
duty if the duty has for any reason been short-I|evied"
except that it would be outside the purview of Rule 10-A if
its collection is expressly provided for by any Rule. Both
the rules, as they stood at the relevant tine dealt with
collection and not with assessment. They have to be
harmonised. In N B. Sanjana’s case (supra) this Court
har moni sed them by indicating that Rule 10-A which was
residuary in character, would be inapplicable if a case fel
within a specified category of case nmentioned in Rule 10.
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It was pointed out in Sanjana s case (supra) that the
reason for the addition of the new Rule 10-A was a deci sion
of the Nagpur High Court in Chhotabhai Jethabhai Patel v.
Union of India (A 1- R 1952 Nag. 139) so that a fresh
demand nay be nade on a basis altered by law The Excise
authorities had then made a fresh denmand, under
(1) [1971] 3 S.C. R 506.

(2) [1973] | S.C R 822.
(3) [1963] 3 S.C R 893.
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the provisions of Rule 10-A after the addition of that
Rule, the wvalidity of which challenged but upheld by Ful
Bench of the Hi gh Court of Nagpur. This Court in Chhotabha
Jet habhai Patel & Co.
v. Union of India [1962] Supp. 2 S. C R 1. also rejected
the assessee’s claimthat ~ Rule 10-A was inapplicable after
pointing out that the new rule had been specifically
designed "for the enforcement of the demand |ike the one
arising in the circunstances of the case."
We think that Rule 10 should be confined to cases where he
demand i s being made for-a short levy caused wholly by one
of the reasons given in that Rule so that an assessment has
to be reopened.”

This Court further observed at page 840:

"Al though Rul e 52 nmakes an assessnent obligatory before
goods are renpved by a manufacturer, yet, neither that rule
nor any other rule, as already “indicated above, has
specified the detailed procedure for an assessnment. There is
no express prohibition anywhere agai nst an assessment at any

other tine in the circunstances of a case |ike the one
before us whore no "assessnment." as it is understood in |aw
took place at all. On the other hand, Rule 10Aindicates

that there are residuary powers of making a demand in
speci al circunmstances not foreseen by the franers of the Act
or the rules. If the assessee disputes the correctness of
the demand an assessnent becones necessary to protect the
interests of the assessee. A case |like the one before us
falls nore properly within the residuary class of unforeseen
cases. W think that, fromthe provisions of section 4 of
the Act read with Rule 10A, an inplied power to carry out or
conpl ete an assessnent, not specifically provided for by the
rul es, can be inferred.”

In the instant case there has been no assessment of
the manufactured goods at all as contenplated by Rule 52 of
the Rules and the delivery of the goods - has taken place
contrary to Rule 52-A of the Rules. Rule 52 and Rul e 52-A as
they stood at the relevant period are set out bel ow -

"52. Cl earance on payment duty-
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When the manufacturer desires to renove goods on A
paynment of duty, either from the place or a prenises
specified under rule 9 or froma store-roomor other place
of storage approved by the Coll ector under rule 47, he shal
make application in triplicate unless otherw se by rule or
order required to the proper officer in the proper formand
shall deliver it to the officer at |last twelve hours or such
other period as may be elsewhere prescribed or as the
Collector may in any particular case require or allow before
it is intended to renove the goods.

The officer, shall, thereupon, assess the ampunt of
duty due on the goods and on production of evidence that
this sum has been paid into the Treasury or paid in the
account of the Collector in the Reserve Bank of India or the
State Bank of India, or has been despatched to the Treasury
by nmoney-order shall allow the goods to be cl eared.
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52-A (1) Goods to be delivered on a Gate pass-

No excisabl e goods shall be delivered froma factory
except under a gatepass in the proper formor in such other
formas the Collector may in any particular case or class of
cases prescribe signed by the owner of the factory and
countersigned by the proper officer.......

The facts of this case indicate that the Departnent
was virtually inveigled into a trap by the respondent
suggesting that it was too eager to pay excise duty on
certain goods which to the know edge of the respondent were
not liable for excise duty with the object of getting the
benefit of the right to clear its products which were |iable
for higher excise duty ‘because of their increased value
wi t hout paying any duty at all. Rule 10 of the Rules deals
with four kinds of mstakes on the part of an officer which
bring a case within its sweep. O them ’inadvertence
"error’ and’ mis-construction -are mstakes which can be
committed unilaterally by the officer hinself. ‘Collusion
i nvol ves a pact between two or nore persons to defraud the
CGovernment--This ~case does not involve any such unilatera
m stake on _the part of an officer or collusion as explained
above. Nor is this a case where through ms-statement as to
the quantity, description or value of such goods on the part
of the owner short l'evy has occasioned. Further the error in
this case has not taken place at the tine of the assessnent
or at the time
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when assessnent ought to have been nade under Rule 52. The
di scussion and correspondence between the assessee and the
of ficers concerned had taken place on Decenber 20, 1961 and
January 416, 1962 was in the nature of an advice and not an
assessment as contenpl ated under Rule 52. Hence this case is
not covered by

Rule 10 of the Rules at all. Rule 10-A of the Rules which
is a resi duary provision is, therefore, necessarily
attracted. Hence the plea of limtation raised on the basis
of Rule 10 of the Rul es does not survive.

In the result we set aside the judgnment of the Hi gh
Court and disnmiss the wit petition filed by the respondent.
The Department may now proceed to recover the suns denmanded
under the impugned notices issued to the respondent.

For the foregoing reasons, the appeal is accordingly
all owed with costs.

N V. K Appealal | owed.
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