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Thi s appeal has been preferred by the three appellants herein
i.e. Ram Anup Singh, Babban Singh and Lall an-Si ngh. Ram Anup
Singh is the father of Babban Singh and Lallan Singh. The appea
arises out of an incident that occurred on 27th March, 1997 in
whi ch four innocent lives were |lost. ~Anpbngst the deceased were
Madan Si ngh, brother of Ram Anup Singh accused, his wife Sheoji
Devi, his daughter Sita Devi ‘and his son-in-law Shanbhu Sharan
Dubey. Since Madan Singh had only one daughter nanely, Sita
Devi, the appellants virtually annihilated the entire famly of
Madan Si ngh who resided in village Dilman Chapra with his wife,
hi s daughter and his son-in-law. |t .is the caseof the prosecution
that the daughter of Madan Singh and his son-in-lawlived wth
hi m and | ooked after Madan Singh and his wife and al so cultivated
the | ands.

The appel |l ants were put up for trial before the 4th Additiona
District and Sessions Judge, East Chanparan, Motihari who by
j udgrment and order dated 3/9.3.2002 in Sessions Trial No. 319/33
of 1997 found the appellant Ram Anup Singh guilty of the offence
u/s 302/34, 302/109 IPC and Section 27 of the Arms Act and
sentenced himto death u/s 302/34 | PC and 302/ 109 |PC
Appel | ants Babban Singh and Lallan Singh were found guilty of
the offence u/s 302 | PC and Section 27 Arms Act. They were al so
sentenced to death u/s 302 of IPC. The Trial Court passed no
separate sentence u/s 27 of the Arnms Act.

Aggri eved by the judgnent and order of the Trial Court the
appel l ants preferred Crimnal Appeal No. 126 of 2000 before the
H gh Court of Judicature at Patna. The |earned Additiona
Sessi ons Judge al so nade a reference to the High Court for
confirmati on of the sentence of death passed agai nst the appellants
whi ch was registered as Death Reference No.4 of 2000.

The High Court after a detailed and critical scrutiny of the
evi dence on record affirmed the conviction of the appellants. On
the question of sentence the H gh Court affirnmed the sentence of
deat h passed agai nst the appell ants Babban Singh and Lall an
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Si ngh, but refused to confirmthe sentence of death passed agai nst
Ram Anup Singh, and instead, sentenced himto life inprisonnment

under the aforesaid sections. The High Court in doing so noticed
that though Ram Anup Singh carried a licensed gun with him and
though he exhorted his sons to finish the entire famly, he did not
use his gun in the course of the incident and therefore did not cause
any injury to anyone.

The appel |l ants have preferred this appeal challenging the
judgrment and order of the High Court. As noticed earlier the
occurrence took place on 27.3.1997 at about 6.30 a.m in village
Di | man Chapra. The investigating officer, PW12 of Kesaria
Police Station has deposed that on that day he heard a runor that
sonme persons have been killed in village Dilman Chapra in
connection with land dispute. He therefore nmade station diary
Entry No.452, Ext.7 and i mmediately proceeded to the place of
occurrence. He recorded the statement of PW10 Babu Nand
Dubey, /Sandhi of Madan Si ngh (deceased) and father of Shanbhu
Shar an Dubey, the son-in-law of Madan Si ngh (deceased). The
report was recorded at about 8.15 a.m on the basis of which a
formal F.I.R , Ext. 11 was registered.

In his report to the police PW10, stated that his son
Shanbhu Sharan Dubey was nmarried to Sita Devi, daughter of
Madan Si ngh about 15 years ago. Since Madan Singh had no ot her
i ssue and his daughter and son-in-law were looking after him he
and his wife gifted their share of |ands neasuring about 9 Bi ghas
to their daughter and son-in-law. _Thi's gave a rise to strained
rel ati onshi p between Madan Si ngh (deceased) and his brother
appel  ant, Ram Anup Singh. According to the informant in
connection with such | and di spute a Panchayati was to be held on
the date of occurrence and for that purpose he along with his son
PW 8 Rabi ndra Dubey, Bhagya Narai n Dubey (not exam ned),
PW9 Shivji Dubey his brother, PW2 Dwarika Singh, PW1
Mahendra Singh and PW3 Nawal Kishore Dubey had come to
village DIl man Chapra at about . 6 a.m. At about 6.30 a.m when
they were near the kirana shop of (Bhageshwar Raut, Babban Si ngh
and Lallan Singh armed with country made pistols and Ram Anup
Singh armed with his |icensed gun cane near the kirana shop
Ram Anup Singh fired his gun in the air _as a result of which
persons nearby got scared and conceal ed thensel ves here and
there. In the nmeantine his son Shanbhu Sharan Dubey cane on
hearing the report of gun shot. On seeing him the accused caught
himand started assaulting him Ram Anup Singh exhorted his
sons to kill himas also the other menbers of the fanmily. Upon this
Babban Si ngh fell ed Shanbhu Sharan Dubey on the ground and
fired at his chest causing an injury as a result of which Shanbhu
Shar an Dubey di ed i nstantaneously. The accused then proceeded
towards the house of Madan Singh. Sita Devi, the daughter-in-|aw
of informant cane out of the house. Lallan Singh caught hold of
her and fired at her head as a result of which she‘al so died on the
spot. Thereafter Madan Singh and his wife Sheoji Devi came out
of their house. Babban Singh fired at Madan Singh who fell down
and died. Simlarly Lallan Singh fired at Sheoji Devi causing an
injury on her head as a result of which she also died
i nstant aneously. Many persons wi tnessed the occurrence.

On the basis of the FIR | odged by PW10, Babu Nand

Dubey investigation was taken up and ultimately the three
appel l ants were put up for trial charged variously of offences u/s
302, 302/34 and 302/109 IPC and Section 27 of the Arms Act.

The prosecution exam ned as many as 12 witnesses to prove its

case. PW 1, 2, 3, 8, 9 and 10 are the eye witnesses. PW 4, 5, 6,
and 7 are the nedical officers who perforned the post norterm

exam nati on on the dead bodi es of the deceased. PW11 is a
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formal witness who proved the deed of gift, Ext.1l/1 dated

16.10.1987, PW12 is the investigating officer. W namy notice at
this stage that all the eye witnesses belong to village Janunia
Jasauli, the village of the informant. The evidence on record al so
di scl oses that village Janunia Jasauli is at a distance of only about
hal f a kilometer fromthe village of occurrence nanely, Dilman
Chapra. Though it is the case of the prosecution that a | arge

nunber of villagers of village D | nan Chapra had wi tnessed the
occurrence, there is also evidence on record to the effect that none
of themwas willing to depose against the appellants in the case.

PW 10, the informant has fully supported the prosecution

case. The FIR was | odged by him In his deposition before the
Trial Court, he stated that Madan Singh had no son and Sita Devi
was his only daughter. ~Madan Singh and his wife Sheoji Devi

(both deceased) gifted their entire lands to their daughter and son-
in-1aw through two deeds of gift. Shanbhu Sharan Dubey used to

| ook after Mudan Singh and his wife and also cultivated the | ands.
Ram Anup Singh, the brother of Madan Singh |lived separately
fromhis brother even frombefore the marriage of his daughter.
They wer e unhappy on account of the fact that Madan Si ngh had
executed gift deeds in favour of his daughter and son-in-law and
they were persuadi ng ~Madan Singh, deceased to get the deeds of
gift cancelled and renmove their daughter and son-in-law fromthe
village. Panchayatis were held earlier also in respect of the gifted
| ands but Ram Anup Si'ngh did not obey the decision of the
Panchayat. A Panchayati was to be hel'd on 7th March, 1997
regardi ng the same dispute. Ram Anup Si ngh and Madan Si ngh
jointly fixed another date for Panchayati which was to be held in
the morning of 27th March, 1997. - It was in this connection that he
and the eye witnesses had cone fromvillage Janunia Jasauli to
village Dl nan Chapra. He further stated that on reaching village
Di | man Chapra he had sent his son Rabindra Dubey, PW8 to

Madan Si ngh and Ram Anup Singh to informthemthat they had
arrived in the village for the Panchayati. Accordingly Rabindra
Dubey went to informthem He returned after sone time and told
his father that Madan Singh, deceased had told himthat he was
con ng along with the panchas, but Ram Anup singh was very

angry and abused him After Rabi ndra Dubey had returned, they
heard the sound of gun shots com ng fromthe side of darwaza of
Ram Anup Singh. They got alarmed on hearing the sound of gun
shots. Thereafter they saw the appellants comng to the chowk
(crossing), Ram Anup Singh arnmed with his double barrel gun and
Babban Singh and Lallan Singh armed with country made pistols.
After comng to the crossing again Ram Anup-Singh fired in the
air. Soon thereafter Shanbhu Sharan Dubey came to the crossing.
He was caught hold of by Babban Singh and Lallan Singh who

started assaulting him Ram Anup Singh then exhorted his sons to
kill himand elimnate the entire famly. Thereupon Babban Si ngh
shot at Shanbhu Sharan Dubey with his country nmade pistol which
hit himon the left side of his chest. Shanbhu Sharan Dubey fel
down and died. The witness then narrated about the nmanner in

whi ch the other three persons were Kkilled. The version given by
himin court is consistent with the version disclosed inthe FIR

It is the deposition of PW10 that Shanbhu Sharan Dubey

married a second tine with the daughter of Chabila Singh. Since
Shanbhu Sharan Dubey and Sita Devi had no issue, Sita Devi

per suaded Shanbhu Sharan Dubey to marry again and it was with

her consent that Shanbhu Sharan Dubey remarried. The

rel ati onship between the first and second w ves of Shanbhu

Sharan Dubey was cordial. In fact the second wi fe of Shanmbhu
Sharan Dubey al so died on 11.4.1997, since on account of gri ef

she stopped taking food and water and virtually starved herself to
deat h. PW 10 further stated that at about 8 or 8.15 a.m the Sub
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I nspector of Police came to the village and recorded his statenent
at the darwaza of Madan Singh. He put his signature on the
statement nmarked Ext. 5. He nentioned about 2 deeds of gift
executed by Madan Singh and his wife in favour of Shanbhu

Sharan Dubey and Sita Devi. The deed of gift relating to 9 Bighas
of |land was executed on 16.10. 1987 which was marked as Ex.1/1.

The second deed of gift as it appears fromthe evidence of PW1 is
dated 7.10.1983 nmarked as Ext.1, which related to about 1 Bigha
and 12 Kat has of | and.

In cross examination this witness stated that he and the

wi tnesses were 10 to 15 steps behind the accused persons when the
occurrence took place. Madan Singh had becone a Sadhu and his

wife also led a saintly life. He had been suggesting to his sandhi
since 1983 that the dispute should be resolved by Panchayati. He
had al so talked to the villagers as well as to the accused persons in
this connection. Several Panchayatis were held since 1983. This
witness adm tted that his sandhi Madan Singh, his wi fe Sheoji

Devi and their daughter Sita Devi had filed Title Suit against his
son Shanmbhu Sharan Dubey. This case was got filed by the
appel | ants by m sl eadi ng Madan Singh. The suit ended in favour

of his son Shanmbhu Sharan Dubey agai nst which the plaintiffs

filed an appeal but the sane was comprom sed. All this was done

at the instance of the accused persons who m sgui ded his sandhi,

but ultimately the matter ended in a conpronmise. Even after the
conprom se was recorded in T.A No.93/92, the dispute between

Madan Singh and the accused persons subsisted. The accused

persons used to cut the trees bel onging to his sandhi, and such
other small disputes arose fromtine to tine about which

conpl aints were made to the Mikhiya of the village.

The witness nmet his sandhi Madan Singh-a day before the
occurrence. He had also met himon the 24th March when he had
requested himto come for the Panchayati to be held on 27th March
After the occurrence | arge nunber of persons, about 2000 in
nunber, had coll ected near the place of occurrence.  The crowd
had col | ected one hour after the occurrence and he nanmed the

per sons whom he recognized in the crowd. This w tness has stated
that when he saw that his son Shanbhu Sharan Dubey was being
assaulted he wanted to go to his rescue, but Nawal Kishore Dubey,
PW 3 caught hold of him Simlarly Shivji Dubey, PW9 caught

hol d of his son Rabi ndra Dubey who wanted to intervene. ~ The
firing took place froma short distance of about 2 to 2-1/2 feet.
The entire occurrence took place within 15 nminutes i.e. between
6.30 & 6.45 a.m. Police Station Kesaria is situated at a distance of
about 12-13 kilometers fromthe place of occurrence.

We have very carefully scrutinized the evidence of PW10,

who is not only the informant, but also an eye witness.’ W find
nothing in his rather |lengthy cross exam nati on which may

i mpeach his credibility. He has deposed in a straightforward
manner and we find a ring of truth in what he says. Myreover, his
evidence is fully corroborated by the nedical evidence on record,
and the testinmony of eye wi tnesses.

PW 1, Mahendra Singh is also an eye witness. He had cone

to village DIl man Chapra where he met the informant and ot hers

near the kirana shop of Bhageshwar Raut. He has deposed about

the prevailing strained rel ati onship between Ram Anup Si ngh and
Madan Si ngh (deceased) owing to the execution of deeds of gift by
Madan Singh in favour of his daughter and son-in-law. Ram Anup

Si ngh wanted that the deeds of gift be cancelled. This witness had
al so cone in connection with the Panchayati to be held in the
norning at 6.30 a.m He has deposed about the occurrence in
substantially the same manner as the informant PW10. This
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witness stated that the earlier deed of gift was executed by Madan
Singh and his wife on 7.10.1983 in respect of |and neasuring

about 1 Bigha 12 Kathas. He was a witness to the said deed of
gift. That deed of gift was marked as Ext. 1. This w tness al so
stated that the distance between villages Dil man Chapra and
Jamuni a Jasauli is about half a kilometer. He admitted that there
was no witten intimtion about the convening of Panchayati but

he was informed verbally about it on 24th March, 1997 at 10
Oclock in the norning. Information was sent to himby Madan

Si ngh (deceased) with a request that he should attend the
Panchayati. The Sub Inspector of Police had reached the place of
occurrence at about 8 a.m and the Superintendent of Police and
Dy. Superintendent of Police also arrived at about 12 noon. He
had seen the Sub-Ilnspector of Police recording the statenent of

Wi tnesses. His statenent was recorded by the Dy. Superintendent
of Police at about 12 noon. A large nunber of villagers of Dilnan
Chapra and ot her villages had coll ected nunbering about 1000.
Though they were present none of the villagers of D | man Chapra
nmade a statenment before the police. He did not hear anyone saying
that any dacoity had been committed in the house of Madan Si ngh
Counsel for the appellant could not point out anything in the cross-
exam nation of this w tness which may render his deposition
unreliable or untrustworthy, except for submitting that his
testinony is too consistent to be believed.

PW 2, Dwarika Singh i's another eye w tness who had

acconpani ed the informant to village Dil'man Chapra in connection
with the Panchayati. to be held on that day. His evidence fully
corroborates the testinony of PW10 (informant) and this |ed
counsel for the appellants to submt that the consistency in the
evi dence of the w tnesses nmust persuade this Court to hold that
they are got up witnesses. Nothing however was shown to us in
the cross-exam nation of this w tness which may reflect upon his
veracity

PW 3 Nawal Ki shore Dubey al so deposed as an eye w tness.

He has fully supported the prosecuti on case and deposed about the
manner of occurrence on the same |ines as the informant and the
other eye witnesses. He has stated that his statement was recorded
by the Police on that very day and that he was present when the
Police arrived at the scene of occurrence. He has deposed about
the manner in which the investigation was conducted and proved

the signatures of witnesses appearing on the seizure lists, Exts. 2
and 3. Nothing has been pointed out by the counsel for the
appel l ants which nmay |l ead us to discard his- testinony.

Remai ning two eye witnesses PW. 8 and 9 are the son and

brot her respectively of the informant, PW10. Both of them have
been cross-exam ned at | ength but nothing of significance has been
elicited fromthem PW8, Rabindra Dubey is the son of the

i nformant and the younger brother of deceased Shanbhu Sharan
Dubey. He has deposed about the marriage of his brother with Sita
Devi and about the execution of gift deeds in their favour which
gave rise to unpl easant ness between Madan Singh (deceased) and
Ram Anup Singh. He has asserted that he reached the chowk of
village Dl nan Chapra at about 6 a.m H s father asked himto go
and i nform Madan Si ngh and Ram Anup Si ngh that persons had

arrived at the chowk for Panchayati . He first went to Madan
Si ngh where he net his brother Shambhu Sharan Singh. He was
told that they will be com ng soon. Thereafter he went to the

darwaza of Ram Anup Si ngh whom he saw sitting with a gun. As
soon as he saw hi m he becane furious and started abusing him
He then returned to the chowk and reported to his father. He has
narrated the manner in which the occurrence took place. W have
found nothing in the cross exam nation of this w tness which may
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| ead us to suspect his testinobny. His presence appears to be quite
natural since a Panchayati was to be held concerning the |ands
which were gifted to his brother. It was therefore natural for him
to acconmpany his father to attend the Panchayati. This w tness was
present when the Sub-Inspector of Police came and | ater the

Superi ntendent of Police and the Dy. Superintendent of Police
arrived. He also stated that |arge nunber of persons had
assenbl ed after the occurrence belonging to different villages. The
Sub- I nspector of Police recorded the statenent of w tnesses
including his statement. By 5 p.m recording of statenents was
conpl eted. He denied the suggestion that a crowd had assenbl ed
since a dacoity was conmtted in the house of Madan Singh in the
night. 1In fact there was no tal k of dacoity.

Simlar is the evidence of PW9 Shivji Dubey, who is the

brother of the informant. ~Thi's witness has also narrated the
occurrence in the sane manner as the other eye witnesses. He also
mentioned the presence of other eye witnesses named in the FIR

We find that as nany as six eye w tnesses have been

exam ned by the prosecution. Nothing has been elicited in their
cross-exam nation which may | ead us to doubt their reliability or
trut hful ness. The only criticismlevelled against themis that three
of themare relatives of the informant and all the six belong to
village Jamunia Jasauli. It was faintly suggested that their
evidence is too consistent to be true. It is no doubt true that PWs.
8, 9, and 10 are related. PW9 and 10 are brothers and PW8 is the
son of PW10, the informant. However, having regard to the facts

of this case their evidence cannot be di scarded nerely on the

ground that they are related to each other. ~There is abundant
evidence on record to establish that on 27th March 1997 a
Panchayati was to be held concerning the disputes between Madan

Si ngh, (deceased) and Ram Anup Si ngh accused. The dispute

related to the lands gifted by Madan Singh to his daughter and son-
in-law. PW10, the informant being the father of Shambhu Sharan
Dubey, son-in-law of Madan Singh, was naturally interested in
attendi ng the Panchayati. |In fact Madan Singh had requested him

to attend the Panchayati. H's brother and son had acconpanied
himto village DIl nman Chapra. Having regard to these facts, ' their
evi dence cannot be thrown out nerely on the ground that they are

rel ated and interested witnesses. The eye witness account given

by these witnesses is natural as well as consistent. Their presence
at the scene of occurrence cannot be doubted in view of the
overwhel mi ng evidence on record. They are not only naned in the

FIR but their presence is confirmed by the other eye w'tnesses.

It was then urged that all the six eye witnesses belong to
village Jamunia Jasauli and no witness fromvillage D | man
Chapra has been examined. Apart fromthe eye witnesses, even
the investigating officer, PW12 has deposed that persons

bel onging to village Dil man Chapra were not willing to make a
statenment before him and therefore no witness of village Dilnan
Chapra could be exam ned as an eye witness. It is obvious that the

occurrence nmust have been w tnessed by a | arge nunber of

persons belonging to village DIl man Chapra since it took place
between 6.30 and 6.45 a.m in the heart of the village. However,
on account of village relationship their reluctance to depose agai nst
the appellants can be well appreciated. The co-villagers perhaps,
did not want to get thenselves involved in this affair. The eye

wi t nesses no doubt belong to village Janunia Jasauli but one

cannot ignore the fact that Janunia Jasauli is at a distant of only
hal f a kilometer fromvillage Dilman Chapra. On the request of
Madan Singh (deceased) and on the persuasion of the informant
these witnesses had come to take part in the Panchayati to be held
that norning. They cannot therefore be described as mere chance
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wi tnesses. They had cone to that village with a purpose and were
not mere passers by. W have found their deposition to be
convincing and truthful.

The consistency in the evidence of the eye witnesses is also
understandable in the facts of this case. The w tnesses were known
to each other and they also knew the appellants and their victins.
The occurrence took place in the norning and there was sufficient
light to enable the witnesses to identify the appellants and the
deceased. The assault on the victins was not simultaneous. They
were shot dead one after the other. The witnesses were only 10 to
15 steps behind the assailants, and had therefore the opportunity to
noti ce the manner in which the occurrence took place and the role

pl ayed by the appellants. There was therefore no scope for any
confusion in the mind of the witnesses. Their statements were
recorded i nmedi ately after the arrival of the Investigating Oficer.
In these circunstances the case of the prosecution cannot be

di shel i eved nerely because the testinmony of the eye witnesses is
consi stent by raising a suspicion that they may be got up or tutored
Wi t nesses.

Anot her feature of the case is that the occurrence took place
between 6.30 and 6.45 a.m . Soon thereafter the Sub-Inspector of
Police, PW12 reached the village on hearing a runor after making

an entry in the Station Diary. Though the Police Station is about
13 kiloneters away fromthe village of occurrence, he showed

great pronptness in reaching the village of occurrence at about 8-
8.15 a.m He recorded the statenent of the informant, PW10 and
comenced investigation. There was hardly any delay in |odging

the FIR and therefore, there was no opportunity for the informant
to concoct a false story. Al the eye witnesses are naned in the
FIR and their presence is confirmed by the fact that their
statenments were also recorded i medi ately by the investigating

of ficer. Mbreover, by noon even the Superintendent of Police and
the Dy. Superintendent of Police had reached the village of
occurrence to supervise the investigation. The post-norterm

exam nati on of dead bodies was al soheld on the sane day by 4
different nedical officers. This(is a rare case where we have found
that the investigating agency acted with great pronptitude. ~ W,
therefore, do not suspect that the prosecution concocted a false
case.

The Trial Court as well as the Hi gh Court have carefully

scrutini sed the evidence on record. The nedical evidence on

record fully supports the prosecution case, and it has been so found
by the High Court as well as by the Trial Court. W have al so

gone through the deposition of the nedical officers. W are
satisfied that the injuries suffered by the deceased resulting /in their
death as found by the nedical officers, corroborate the nmanner of
occurrence as deposed to by the eye w tnesses. Counsel for the
appel l ants submitted that the firing was obviously from cl ose

range, but this fact is also established by the nedical evidence on
record. In fact sone of the injuries bore charring marks. W are,
therefore, satisfied that the medi cal evidence fully corroborates the
case of the prosecution.

The defence set up by the appellants was that a dacoity was
conmitted in the house of Madan Singh on the night intervening
26t h and 27th March, 1997. In the course of the dacoity all the
menbers of the famly were shot dead by the dacoits. The
appel l ants al so examined three witnesses to substantiate their
defence. The Trial Court as well as the High Court have carefully
exam ned the evidence of the w tnesses exam ned by the defence
but canme to the conclusion that the defence set up by the appellants
was not supported by any reliable evidence on record. W have
careful |y gone through the deposition of the defence w tnesses and
we find that the conclusion reached by the courts belowis fully
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justified. DW1 stated that a dacoity was commtted in the house
of deceased Madan Singh in which he and his fanily nenbers

were killed. Many people had assenbl ed when the dacoity was
comm tted but no information was given to the police by anyone.
He, no doubt, stated that Jagarnath Rai, the Chowki dar has
inforned the police. The said Chowki dar has not been exam ned.
Simlar assertion was made by DW2 who belongs to village

Jamuni a Jasauli and clainmed to be present in village Dl nan
Chapra when the dacoity took place. He clainmed to have
constructed a Baithka in village Dl man Chapra, but he could
produce no docunent to show that he owned any land in Dilnan
Chapra or that he had constructed a Baithka. He also stated that no
case of dacoity was registered. So far as D3 is concerned he
clains to have heard that dacoity was commtted in the house of
Madan Singh. oviously no value can be attached to his

st at enent .

What is conspicuous in the evidence of the defence
wi tnesses is the fact that though a dacoity is alleged to have been
conmitted, and as many as four persons |ost their lives, no one
i nforned the police about the occurrence, even though | arge
nunber of villagers had assenbl ed when the dacoity took pl ace.
Apart fromthe other villagers, one would have expected the
appel | ant Ram Anup Si ngh, the brother of Mdan Singh, to have
i nforned the police about the occurrence in which four nenbers
of his brother’s fam/ly were shot dead. ~ I n any event he would have
nmade an attenpt to send information to the Police Station. It does
not appear that any such attenpt was made by Ram Anup Si ngh
Mor eover, the case that a dacoity had been committed in the house
of Madan Singh was sought to be built up for-the first tine at the
stage of the trial. The eye witnesses to whom such suggesti on was
nade categorically deni ed having heard anyone tal k about
conmi ssion of dacoity on the date of occurrence. The
Investigating Oficer has also categorically stated that there was no
tal k about conm ssion of dacoity when he was in the village
conducting the investigation. « There was not even a whisper about
a dacoity having been commtted. (No report was made to him
about the conmi ssion of dacoity.  One fails to understand why
when the Investigating Oficer cane to the village of ‘occurrence
no one reported about the conm ssion of dacoity, even if for any
reason it was not done earlier. Moreover, there is evidence on
record that no article was renmpoved from the house of Madan
Singh. W have, therefore, no hesitation in rejecting the defence
case as fake, and an after thought. There is no convincing
evi dence on record which nay even probablise the case of
dacoity having been comritted in the house of Madan Si ngh on
the night preceding the day of occurrence.

Havi ng carefully considered the evidence on record we are
satisfied that the conviction of the appellants is fully justified in the
facts and circunstances of the case.

On the question of sentence, it was submitted on behal f of
the appellants that this was not an appropriate case in which the
extreme penalty of death was warranted, since this case does not
fall in the category of the rarest of rare cases. It is true that as
many as four innocent lives were lost and the act of the appellants
was certainly an i nhuman cruel and dastardly act. However, one
aspect of the matter deserves to be nentioned while on the
guestion of sentence. It is not disputed that the gift deed was
executed sonmetine in the year 1987 which gave rise to strained
rel ati onshi p between Madan Singh on the one hand and Ram Anup
Singh and his sons on the other. There is evidence on record to
suggest that several Panchayatis were held to resolve the dispute.
The case of the prosecution is that Ram Anup Si ngh even resorted
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to litigation and instigated Madan Singh to file a Cvil Suit against
his son-in-law for cancellation of the deed of gift. That matter was
however conpromised and it appears that thereafter cordia
relationship prevailed in the famly of Madan Singh. M nor

di sputes arose between Madan Si ngh and Ram Anup Singh from

time to time. However, while all these events took place over ten
years, there is not even a suggestion that the appellants ever
resorted to violence or that any untoward incident took place in the
past. The appellants were no doubt aggrieved but they did not take
the law into their hands though they tried all other non violent

met hods available to them including litigation and Panchayati. In
the background of such facts one fails to understand why on the

dat e of occurrence suddenly the appellants decided to do away

with all the nenbers of the famly. The Hi gh Court has al so
considered this aspect of the matter and found that there was
not hi ng to suggest that the crine perpetuated by the appellants was
by way of retaliation. The High Court is right in making this
observation because there is nothing on record to suggest that any
untowar d i'nci dent had taken place on the earlier day or a few days
bef ore the occurrence whi ch may have aggravated the situation and
notivated the appellants to resort to the drastic action of killing al
the menmbers of the fam ly of Madan Singh. W have a | urking

suspi cion that sonething nust have happened on account of which

the appellants resorted to the mass killing. The evidence on record
does not provide any clue. It may be that the persons who could
have thrown sone light on this aspect of the matter are not alive to
depose, and the appellants not willing to say anything on this
aspect of the matter lest it may prejudi ce their defence. W,
therefore, do not have any know edge about the inmedi ate cause

for the occurrence. In-this background the question of sentence

may be consi der ed.

There is no evidence on record to suggest that the appellants

are a nmenace to society as evident by their past deeds. It is not
possi bl e to conclude that they are those who cannot be reforned or
rehabilitated and that they constitute a continuing threat to the
society. |In fact, apart fromthe /incident in question, there is not
even an allegation about the appellants having indul ged i nnsuch
behavi our in the past or having resorted to viol ence and conmitted
any offence whatsoever. They appear to belong to a middle class
farmer famly for whom|land has great value. But even so, there

is nothing to suggest that they may repeat such barbarismin future
so that they would constitute a continuing threat to the society.
Having regard to all the facts and circunstances, and al so having
regard to the fact that the evidence does not disclose the i nmediate
cause of the incident, we do not find it safe to confirmthe sentence
of death awarded by the High Court to Lallan Singh and Babban

Singh. In Prakash Dhawal Khairnar (Patil) Vs. State of

Maharashtra (2002) 2 SCC 35; the accused gunned down his

own brother and his famly nmenbers and also his nother, The

di spute arose on account of the fact that his brother was not willing
to partition the joint famly properties. This Court held that though
it was a heinous and brutal crine, yet it did not fall in the category
of the rarest of rare cases. There was no evidence to support that
the appellant in that case was a nenace to society. There was also
no reason to believe that he could not be reforned or rehabil ated,
and he was likely to continue his crimnal acts of violence as

woul d constitute continuing threat to the society. The facts are
somewhat simlar in this case, and therefore, on a carefu

consi deration of all the relevant circunmstances we are of the view
that the sentence of death is not warranted in this case. W,
therefore, set aside the death sentence awarded by the Trial Court
and confirmed by the H gh Court to appellants Lallan Singh and

Babban Singh. W instead sentence themto suffer rigorous

i mprisonnent for life with the condition that they shall not be
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rel eased before conpleting an actual termof 20 years including the
peri od al ready undergone by them |n appropriate cases such
sentence has been passed by this Court (See (2001) 6 SCC 296

Shri Bhagwan Vs. State of Rajasthan; (1979) 3 SCC 745 Dal bir

Singh Vs. State of Punjab; (2002) 2 SCC 35 Prakash Dhawa

Khairnar (Patil) Vs. State of Mharashtra

The appeal of Ram Anup singh calls for no interference.

In the result the conviction of the appellants is upheld but
the sentence of death awarded to appellants 2 and 3 Lallan Singh
and Babban Singh is set aside, and instead they are sentenced to
undergo inprisonnment for |ife as indicated above. Subject to the
nodi fication in sentence, the appeal is dismssed.




