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ACT:

Indian Arbitration Act (10 of 1940 s. 41 (b)-Court when can
issue interimin function. Indian Contract Act (9 of 1872),

s. 74-Stipul ation of anpbunt of damages in contract-C aimfor
damages for branch--1f claimfor liquidated or' ‘unliquidated
damages.

"Suns due,’ meani ng of.

HEADNOTE

A dispute arose regarding the performance of a contract
bet ween t he appell ant and respondent, each party contending
that the other had committed a breach of the contract and
claimng | arge suns of noney by way of danmages. The ‘appel -
lant’s claimwas for danages stipul ated under cl. 14 of the
contract. The respondent was called upon to pay the anount
clained and was also informed that on failure to make the
paynment the appropriate officer would be authorised to
recover the anount fromthe pending bills of the respondent
in respect of other contracts under cl. 18 of the Contract.
The respondent thereupon noved the H gh Court under s. 20 of
the Arbitration Act, 1940, and the claimand counter claim
were referred to arbitration. During the pendency of. the
arbitration sone anbunts becane due and payable by the
appellant to the respondent in respect of other contracts
between them The respondent applied to the H gh Court for
an injunction restraining the appellant fromrecovering its
claimfor danages fromthe anounts which had fallen due and
the Hi gh Court granted the injunction holding that cl. 18
did not authorise the appellant to appropriate the anobunts
of any pending bills of the respondent towards satisfaction
of its claimfor damages agai nst the respondent unless such
claim was either adnitted by the respondent or adjudicated
upon by the arbitrator or the Court.

Di sm ssing the appeal to this Court,

HELD : (1) The order of interiminjunction cannot be said to
be outside the scope of the H gh Court’s power under s. 41
(b) of the Arbitration Act. [563D E]

(a) Section 41 (b) says that the Court shall have, for the
purpose of and in relation to arbitration proceedi ngs, the
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sanme power of nmking orders in respect of any of the nmatters
set out in the second schedule as it has for the purpose of
and in relation to any proceedi ngs before the Court and one
of the matters set out in the second Schedule is ’interim
i njunction.’” The, Court has therefore power to issue interim
injunction. But such interiminjunction can only be for the
purpose of and in relation to arbitration proceedings.The
Court could not therefore make an interim order which
though ostensibly in forman order of interiminjunction, in
substance ampunted to a direction to the appellant to pay
the ampunts due to the respondent under other contracts.
[ 562F- 563A]

(b) However, in the present case, the order of interim
i njunction’ does not expressly or by necessary inplication
direct the appellant to pay anpbunts due to the respondent
under other contracts. The a appellant can still refuse to
pay such anounts if it thinks it has a valid defence and the
only remedy open to the respondent then would be to take
neasures i'n an appropriate forum - No breach of the interim
i njunction as such would be involved in non-paynent of such
amounts by the appellant to the respondent. The only thing
whi ch the appellant is interdicted fromdoing is to satisfy
its claimfor damages by appropriating such anmounts. Such
an order- would be within the power of the court under s. 41
(b), because the claimfor danmages forns the subject nmatter
of arbitration proceedings. [563A-D

(2) The appellant had no right or authority under cl. 18 to
appropriate the anmounts of other  pending bills of the
respondent, ’'in or towards satisfaction of its claim for
damages agai nst the respondent, and so, the Hi gh Court has
justified in issuing the interiminjunction-. [569QF

557

(a) Though the words"where any claimfor the paynment of a
sum of money arises" occurring in the opening part of cl. 18
are words of great anplitude, covering even a claim for
damages, it is a well settled rule of interpretation
applicable alike to instrunents/as to statutes that the
neaning of ordinary words is to be found not so  nuch in
strict etynological propriety of language nor even in
popul ar use as in the subject or occasion on which they are
used and the object which is intended to be attained. The
context and collection of a particular expression may show
that it was not intended to be used in the sense which it
ordinarily bears. The words nust therefore be read not " in
isolation but in the context of the whole clause. [564G
565B]

(b) The heading of the clause reads "Recovery of suns due"
The headi ng cannot control the interpretation of a clause if
its neaning is otherw se plain and unanbi guous, but it/ can
be referred to as indicating the general drift of the clause
and affording a key to a better wunderstanding  of the
meani ng. Wen there is an obligation to pay a sum of | nobney
at a future date it is a debt ow ng, but when the obligation
is to pay a sumof noney in present, it is a debt due. A
sum due would therefore nean a sumfor which there is  _an
existing obligation to pay in present or in other words
which is presently payable. [565 CD, G H|

(c) The Ilanguage used in the body of the clause also
supports the viewthat it is with recovery of suns presently
due and payable by the respondent that this clause deals.
The clause is nerely intended to provide a node of a claim
for paynent of a sumof noney arising out of or under the
contract.’ It therefore postulates a claimfor a sum which
is due and payable, that is, presently recoverable and it
may be recovered by the nmode therein provided. It is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 14

difficult to believe that the contracting parties could have
i ntended that even though a, sumis not due and payable by
the respondent, the appellant should be entitled to recover
it by adopting the node set out in the clause. Such an
interpretation would nean that as soon as a claimis made by
the appellant, it would i medi ately becone recoverable and
the appellant, under the clause, would be entitled to sel
of the securities of the respondent and appropriate the sale
proceeds in or towards satisfaction of such claim and in
case that is insufficient, to recover the balance by
appropriating other sums due to the respondent, and if there
is even then a shortfall, to recover it personally from the
respondent. And this consequence woul d ensue even if the
claimis for a sumwhich the respondent is under no existing
obligation to pay or which is not presently payable or, is
di sputed as regards liability or quantum It would be nore
consonant with reason and good sense to take the view, which
is supported by the l'anguage of the clause that it does no
nore than nerely provide an additional node of recovery. to
the appellant and that the appellant is entitled to exercise
the right conferred under it only where there is a claimfor
a sumwhich is presently due and payable by the respondent.
The |ast words of the clause nanely, "the contractor shal
on demand pay to the purchaser the bal ance renmaining due"
clearly postulate/that the reference in the clause is to a
sum presently due /and payable by the respondent to the
appel l ant. [566B-5678B]

(d) It is not legitimte to construe the clause by
reference to a corresponding clause which prevailed in the
earlier standard form of contract where the words were
whenever under the contract any sum of noney is
recoverabl e’ . This is not a statute enacted by t he
| egi slature where it can be said that if the |egislature has
departed from the |anguage used by it in an  earlier
enactment, it would be a fair presunption to nake that the
alteration in ,the | anguage was del iberate and was i ntended
to convey a different neaning’ This is a clause in a
contract and in construing it any reference to a simlar or
dissinmlar clause in another contract would be -irrelevant.
Moreover, on a question of construction of the «clause the
nmere use of word 'clainm cannot be a decisive factor. The
clause has to be read as a whole, and so read, it
applies.only where the appellant has a claim for ~a sum
presently due and payabl e by the respondent. [567B-Q

(e) In the present case, the claimis for _danmages for
breach of the contract. The danages clained are |iquidated
damages under cl. 14 of the Contract; but under Indian |aw
there is no difference in the nature of the claimwhether it
be for |iquidated damages or for unliquidated damages. / Even
if there is a stipulation for |iquidated danages a /party
conpl ai ni ng of breach of contract can recover

558
only reasonable conpensation for the injury sustained by
him the stipulated amount being nerely the outside limt.

The claimin the present case therefore stands on the sane
footing as a claimfor unliquidated danages. A claim for
unl i qui dat ed danages does not give rise to a debt until the
liability is adjudicated upon and damages assessed by an
adj udi catory authority. Wen there is a breach of contract,
the party who conmits the breach does not eo instanti incur
any pecuniary obligation nor does the party conplaining of
the breach becone entitled to a debt due from the other
party. The only right which the party aggrieved by the
breach has is the right to sue for damages and this is not
an actionable claim A claimfor danages for breach of
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contract is therefore not a claimfor a sum presently due
and payable and the appellant is not entitled, in exercise
of the right conferred upon it under cl. 18, to recover the
amount of such claimby appropriating other suns due to the
respondent. [567H 569(

Kesoram |Industries v. Commi ssioner of Walth Tax [1966] 2
S.C.R 688 foll owed.

Jones v. Thonpson (1858) 27 L. J. , Q B. 234, Jabed Sheikh
v. Taher Malik 45 Cal. Wekly Notes, 519 and S. WMalkha
Singh v. Ms. N K Gopala, Krishna Miudaliar 1956 A I.R
Pun. 174, referred to.

Iron & Hardware (India) Co. v. FirmShamal & Bros. 1954
A l.R Bom 423 approved.

JUDGVENT:
Cl VI L APPELLATE JURI SDICTION: Civil Appeal No. 1330 of
1973
Appeal by special |eave fromthe Judgnment and Order dated
the 22nd January, 1973 of the Del hi Hi gh Court inl. A No.
1854 of 1972 in Suit No. 485 (A) of 1972 and
Cvil Appeals Nos. 1224 & 1225 of 1973.
Appeal s by special ‘1 eave fromthe Judgment and Order dated
the 15th Novenber, 1972 of the Delhi Hi gh Court in |. A
Nos. 846 and 119 of 1972 in Suit No. 158 of 1971
L. N. Sinha, Solicitor CGeneral of India Shyamal a pappu &
S. P. Nayar for the appellant (in all the appeal s)
D. G Singhania, M K. Garg and Shiv Khurana for respon-
dent (in C. A 1330)
D. D. Sharma for respondent (in C A's. 1224-1225)
The Judgrment of the Court was delivered by
BHAGMATI, J.-These appeals, raise an interesting question
relating to the interpretation of cl. 18 of the | Genera
Conditions of Contract contained in the Standard Form of
Contract No. D.GS. & D. 68. That is the standard form in
which contracts are entered into by the Central /Purchase
Organisation of the Governnent of India for purchase of
stores fromthird parties described as 'contractors and the
guestion of interpretation which arises for —determ nation
is, therefore, one of sone inportance, affecting as it does
a large nunmber of people who enter into such contracts wth
the Governnent of India. The facts giving rise to  these
appeal s follow a comon pattern and it woul d, therefore, = be
sufficient if we set out the
559
facts relating to civil appeals Nos. 1221 and 1225 of 1973.
They bring out clearly the point which ari ses for
consideration in all the three appeals.
The respondent tendered for supply of certain quantity of
foam conpound to the appellant and its tender was  accepted
by the appellant by acceptance of Tender dated 16th | July,
1968. The Acceptance of Tender was subject to the GCeneral
Conditions of Contract contained in the Standard Form  of
Contract No. D.GS. &D 68. The only clauses of the
General Conditions of Contract which are material for our
purpose are cls. 18 and 24 and they read as foll ows:
"18. RECOVERY OF SUMS DUE
VWhenever any claimfor the payment of a sum of
noney arises out of or wunder the contrat
agai nst the contractor, the purchaser shall be
entitled to recover such sumby appropriating
in whole or in part, the security, if any,
deposited by the contractor, and for the
purpose aforesaid, shall be entitled to sel
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and/ or realise securities formng the whole or
part of any such security deposit. In the
event of the security being insufficient, the
bal ance and if no security has been taken from
the contractor, the entire sum recoverable
shall be recovered by appropriating any sum
then due or which at any tinme thereafter may
becone due to the contractor under t he
contract or any other contract wth t he
purchaser or the Governnent or any person
contracting through the Secretary, if such sum
even be not sufficient to cover the ful
amount recoverable, the contractor shall on
demand pay to the purchaser the bal ance
remai ni ng-due.
"24. ARBI TRATI ON
In the event of any question, dispute,or
difference arising under these conditions or
any special conditions of contract, or in
connection w th this contract, (except as to
any matters the decision of which is specialty
provi ded for by these or t he speci a
conditions) the sanme shall be referred to the
sole arbitration of an Oficer in the Mnistry
of Law, appointed to be the arbitrator by the
Director CGeneral of Supplies & D sposals. It
will be no objection that the arbitrator is a
Government Servant, that he had to deal with
the matters to which the contract relates or
that in the course of his duties as a
Government . servant he has expressed views on
all or any of the matters .in dispute or
difference. The award of the arbitrator shal
be final and binding on the parties to this
contract.
Work under the contract shag, if reasonably
possi ble, continue’ during the arbitration
proceedi ngs and no paynent due to or payable
by the purchaser shall-be w thheld on account
of such proceedings.
560
The performance of this contract ran into difficulties and a
di spute arose between the parties giving rise to clains by
either party against the other. The respondent contended
that the appellant had commtted a breach of the contract
and was, therefore, liable to pay to the respondent a sum of
Rs. 2,35,800/- by way of damages. suffered by the respondent
by reason of the breach of the contract. The appellant, on
the other hand, said that it was the respondent who had
conmitted the breach, of the contract and was |liable to pay
to the appellant by way of damages a sum of Rs. 2.28, 900/-
under cl ause 14 of the CGeneral Conditions of Contract. The
Assistant Director of Supplies by his letter dated 30th
March, 1971 call ed upon the respondent to make paynent - of
the amunt of Rs. 2,28,900/and intimted that if the
respondent failed to do so on or before 30th April, 1971
the Pay and Accounts Oficer, New Delhi/Mudras would be
authorised to recover the, sane fromthe pending bills of
the respondent in respect of other contracts. This dispute
between the parties being a dispute arising out of the
contract was liable to be settled by arbitration under cl
24 of the General Conditions of Contract and the respondent,
therefore, filed an application. in the Delhi H gh Court
under s. 20 of the Indian Arbitration Act for filing the
Arbitration Agreenent contained in that clause. The
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respondent also, at the sane tine, nade an application to
the Delhi H gh Court for an interiminjunction restraining
the appell ant fromrecovering the anount of damages cl ai ned
by it from the pending bills of the respondent. Thi s
application was, however, rejected by the Del hi H gh Court
on the ground that it was not shown that there were any
pending bills of the respondent at that time out of which
the threatened recovery could be nmade by the appellant. The
application wunder s. 20 of the Indian Arbitration Act was
thereafter heard by the Delhi High Court and by an order
dated 5th My, 1972 the Delhi H gh Court allowed that
application and ordered the arbitrati on agreenment contained
in cl. 24 to be filed and nade an order of reference to
arbitration in accordance with the arbitration agreenent.
The claimof the respondent against the appellant for Rs.
2,35,800/- and the counter-claimof the appellant against
the respondent for Rs. 2,28,900/- thus became the subject
matter of reference tO arbitration. During the pendency of
the arbitration sonme anmpbunts becane due and payable by the
appel l ant. _to the respondent in respect of other contracts
entered into between the parties. ~In viewof the letter
dated 30th March, 1971 the respondent apprehended that the
appel l ant woul d appropri ate these ambunts towards recovery
of the ampunts of ‘damages clainmed by it even though the
claim for damages was disputed by the respondent and was
pendi ng adj udi cation before the arbitrator. = The respondent,
therefore, nade interim Application No. 119 of 1972 to the
Del hi Hi gh Court on 17th January, 1972 under s. 41 read with
the Second Schedule to the Indian Arbitration Act, 1940
praying that the status quo should be maintained and the
appel | ant should be restrained fromrecovering its claimfor
danages fromthe anmounts due and payabl e by the appellant to
the respondent in respect of the pending  bills. How it
appears that this Interim Application No. 119 of 1972 was
made in the Oiginal Application under s. 20 of the Indian
Arbitration Act,

561

1940 and the appellant, therefore, raised a ‘technica
objection that the Original Application under s.” 20 ‘having
been disposed of, InterimApplication No. 119 of 1972, as
filed, could not be maintained. The respondent, in view of
this technical objection raised on behal f of the appellant,
filed another Interim Application No. 746 of 1972 -as an
i ndependent application under s. 41 read with the Second
Schedule to the Indian Arbitration Act, 1940 on 16th~ My,
1972 praying for the same interimrelief as was claimed in
the earlier InterimApplication No. 119 of 1972. ~Both these
interimapplications were resisted by the appellant relying
on cl. 18 of the General Conditions of Contract but’' M.
Justice Avadh Bihari of the Delhi H gh Court, who  heard
these interimapplication, took the viewthat cl. 18 did not
aut horise the appellant to appropriate. the anpbunts of any
pending bills of the respondent towards satisfaction of its
claimfor danages agai nst the respondent, unless such claim
for damages was either admtted by the respondent  or
adj udi cated upon by arbitration or suit in civil court. The
| earned Judge accordingly by an order dated 15th Novenber
1972 allowed both the interimapplications and issued an
interiminjunction restraining the appellant "fromeffecting
recovery of the anpbunts claimed to be due from the other
pending bills" of the respondent. The appellant thereupon
with certificates obtained from the Delhi Hgh Court,
preferred Civil Appeals Nos. 1224 and 1225 of 1973 in this
Court. One appeal was directed against’ the inpugned order
in so far it related to InterimApplication No. 119 of 1972
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and the other in so far as it related to Interim Application
No. 846 of 1972. The appellant also preferred Civil Appea

No. 1330 of 1973 against a simlar order passed by the
| earned Judge in InterimApplication No. 854 of 1972 in the
ot her case.

There are in the main two grounds on which the |earned
Solicitor GCeneral, appearing on behalf of the appellant,
challenged the order of Interiminjunction nmade by M.
Justice Avadh Bi hari

A. The inpugned order ampbunted in effect and substance to an
order directing the appellant to pay the anounts of the
pending bills of the respondent: in respect of the other
contracts and since the question of payment of the anobunts
of such pending bills did not formthe subject matter of the
reference which was pending before the arbitrator., the
| earned Judge had no jurisdiction under s. 41 read with the
Second Schedul e to make such an order and the inpugned order
was, therefore, outside the scope of his power and hence
invalid.,

B.Clause 18 comes into play whenthere is a claim for
paynment of a  sum of nobney arising out of or wunder the
contract. It is not necessary that the sum of noney nust be
due and payable to the purchaser. It is enough if there is
a claimeven for danages. \Wenever, there is such claim

the purchaser is givena right under cl. 18 to recover it by
appropriating "any /sum then due or which at any tine
t hereafter

562

may become due to the contractor under the contract” or
under any other contract. The appellant was, therefore, en-
titled to recover the amount of its claim for damages
against the respondent by appropriating the suns which
subsequently becane due to the respondent under other
contracts, even though the claimfor damages was contested
by the respondent and was pending adjudi cation before the
arbitrator. No interim injunction could be granted to
prevent the exercise of such right. |[If interim injunction
were to be granted in a case of this kind as of course
nerely on the ground, w thout anything nore, that the claim
for damages is pending adjudication and -until it is
determined in favour of the purchaser,’” it should not _be
allowed to be recovered by the purchaser out of other sums
due to the contractor, it would render cl. 18 neaningless
and ineffectual and the tight to the purchaser under that
cl ause woul d becone illusory. of course, it-would be open to
the court even in such a case to grant interim injunction

if it is satisfied that the claimfor damages . is prim facie
not well founded and the bal ance of convenience requires
t hat , Pendi ng adjudication, the purchaser should be
restrained fromeffecting recovery of the claimfor ~danages
from out of other sums due to the contractor. But' here
adnmittedly neither of these two factors was taken into
consi deration by the | earned Judges and the order of interim
i njunction made by’ himcannot, therefore, be sustained.

We shall proceed to exam ne these grounds in the order in
whi ch we have set them out.

Re: Ground A

It was common ground between the parties that the order of.
interiminjunction was nade by the | earned Judge under s. 41
(b) read with the Second Schedule to the Indian Arbitration
Act, 1940. Now s. 41(b) says that the court shall have, for
the purpose of and in relation to arbitrati on proceedings,
the sanme , power of naking orders in respect of any of the
matters set out in the Second Schedule as it has for the
purpose of and in relation to any proceedings before the
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Court and one of the matters set out in the Second Schedule
is "interiminjunction". The Court has, therefore, power

under s.41 (b) read with the Second Schedule to issue
interiminjunction, but such interiminjunction can only be
"for the purpose of and in relation to arbitration
proceedi ngs”. , The arbitration proceedings in the present
case were for determnation of the mutual <claims of the
appel lant and the respondent arising out of the contract
contained in the acceptance of Tender dated 16th July, 1968.
The question whether any anobunts were payable by the
appel l ant to the respondent under other contracts was not
the subject matter of the arbitration proceedings. The
Court obviously could not, there fore, nmake an interimorder
which, though ostensibly in form an order of interim
injunction, in substance anpbunted to a direction to the
appel l ant to pay the anounts due to’ the respondent wunder
other contracts. Such an interimorder would clearly not be
for the purpose of ~or in relation to the arbitration
proceedi ngs as required by

563

S. 41 (b). But here the order of interiminjunction made
by the |learned judge does not, expressly or by necessary
inmplication, carry any direction to the appellant to pay the

amounts due to the respondent under other contracts. It is
not only in form but also in substance a negative
i njunction. It has no positive content. Wat it does is

nerely to injunct the appellant fromrecovering, suo noto,
the damages clainmed by it from out of other anounts due to

the respondent. 1t does not direct that the appellant shal
pay such anmounts to the respondents. The appell ant can
still refuse to pay such anounts if it thinks it has a valid

defence and if the appellant.does so, the only renedy open
to the respondent would be to take neasures' in an
appropriate forum for recovery of such anpbunts where it
woul d be deci ded whether the appellantis |liable to pay such
amounts to the respondent or not. No breach of the order of
interiminjunction as such would be involved in non-paynent
of such amounts by the appellant to the respondent. The
only thing which the appellant,is interdicted fromdoing is
to meke recovery of its claimfor danages by appropriating
such anounts in satisfaction of the claim 'That is clearly
Wthin the power of the Court under s. 41 (b) because the
claim for damages forns the subject nmatter of t he
arbitration proceedings and the Court can always say that

until such claim is adjudicated upon, the appellant ~shal
be restrained fromrecovering it by appropriating other
amounts due to the respondent. The order of interim

injunction made by the | earned Judge cannot, therefore, be
said to be outside the scope of his power under.s. 41 (b)
read with the Second Schedul e

Re: Ground B.

That takes us to the second ground of challenge against the
order of interiminjunction. This ground of challenge is
based on the proper interpretation of cl. 18. The argunent
of the appellant was that what is required for attracting
the applicability of cl. 18 is a nmere claimfor paynent of a
sum of noney arising out of or under the contract against
the contractor and it is not necessary that a sum of npney
nmust be actually due and payable fromthe contractor to the
pur chaser. If the purchaser has a claimfor payment of a
sum of noney agai nst the contractor, he would be entitled to
exercise the right given under cl. 18, even though such
claim nmay not be for a sumdue and payabl e but pay be for
danmages and it may be disputed by the contractor and may not
have been adjudicated upon in a court of law or by
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arbitration. The purchaser can in such a case recover the
amount of his claim w thout resort to a court of law or
arbitration, by appropriating suns due to the contractor
under the sane contract or under other contracts, if the
claim of the purchaser is not well founded and t he
appropriation nmade by himis, therefore, wunjustified, the
contractor can always institute a suit or arbitration for
recovering the suns due to himwhich have been wongly
appropri at ed by the purchaser and in such sui t or
arbitration,the court or the arbitrator, as the case
may be, woul d exam ne theclaim agai nst whi ch
appropriation has been nmade bypurchaser and if the
claim is found to be unsustainable, set at naught the
appropriation and pass a decree or award for the suns due

to the contractor. But the court cannot and should not
restrain the purchaserfrom-exercising
564

his right of appropriation nerely because the claim against
whi ch appropriationis sought to be made by the purchaser is
di sputed " by the contractor and is pending adjudication
before a court of law or arbitrator. The court should not
prevent the nornal operation-of cl. 18 by interfering wth
it, wunless it appears to the court prima facie that the
claim which is sought to be recovered by appropriation is
not well founded 'andthe bal ance of convenience lies in
favour of restraining the purchaser fromrecovering it by
appropri ation. The respondent, however, - di sputed t he
validity of this' construction placed on cl. 18 by the
appel l ant and contended that though the words used in the
opening part of cl. 18 are "any claimfor the paynent of a
sum of noney", which are general words of apparently w de
anplitude sufficient to cover even a  claim for  danmages
arising out the contract, a proper  construction of the
cl ause read as a whole clearly suggests that these words are
intended to refer only to a claimfor a sum due and ' payable
and do not take in a claimfor danages which is disputed by
the contractor. It is only when a claim for damages is
adj udi cated wupon by a civil court or an arbitrator and the
breach of the contract is established and the  amount of
danmages ascertai ned and decreed that a debt due and ~ payabl e
cones into existence; till then it is nothing more than a
mere right to sue for damages and it does not  fall wthin
the words of cl. 18. Mreover, cl. 18 nerely provides a
node of recovery and it can have no application where a
claim even though it be for a sum due and payable, is  dis-
puted by the contractor and has to be established in a court
of law or by arbitration: cl. 18 applies only where a claim
is either admitted,or in case of dispute, substantiated by

resort to the judicial process. Theref ore, . when the
purchaser has a claimfor damages which is disputed by the
contractor, the purchaser is not entitled under cl. 18 to

recover the amount of its claimfor danmages by appropriating
ot her sums due to the contractor until the claimfor damages
is adjudicated upon and culmnates in a decree. The
appellant in the present case had consequently no right
under cl. 18 to appropriate sunms due to the respondent under
other <contracts in satisfaction of its claim for danmages
against the respondent, when the claim for damages was
pendi ng adjudication before the arbitrator and the | earned
Judge was right in restraining the appellant fromdoing so
by issuing an interiminjunction. These were broadly the
contentions of the parties under this head of challenge and
the question is which of these rival contentions is correct.
It is true that the Wrds "any claimfor the paynent of a
sum of noney" occurring in the opening part of, cl. 18 are
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words of great anplitude, wi de enough to cover even a claim
for damages, but it is a well settled rule of interpretation
applicable alike to instrunents as to statutes that the
meaning of ordinary words is to be found not. so nuch in
strict etynological propriety of |anguage nor even in
popul ar use as in the subject or occasion on which they are
used and the object which is intended to be attained. The
context and collocation of a particular expression may show
that it was not intended to be used in the sense which it
ordinarily bears. Language is at best an inperfect nedium
of expression and a variety of neanings may often
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lie in a word or expression. The exact col our and shape of
the neaning of any word or expression should not be
ascertained by reading it in isolation, but it should be
read structurally and in its context, for its nmeaning nay
vary with its contextual setting. W mnust, therefore, read
the words ’'any claimfor the paynent of a sum of noney’
occurring /in the opening part of cl. 18 not in isolation but
in the context of the whole clause, for the intention of the
parties is to be gathered not fromone part of the clause or
the other but fromthe clause taken as a whole. It is in
the light of this principle of interpretation that we nust
det erm ne whether- the words "any claimfor the paynent of a
sum of noney’ refer only to aclaimfor . a sum due and
payabl e which is badmtted or in case of di sput es,
established in a court of law or by arbitration or they also
include a claim for danages which is disputed by the
contractor.

The first thing that strikes oneon looking at cl. 18 is its

headi ng which reads: "Recovery of Suns Due". It is true that
a headi ng cannot control the interpretation of a clause
if its meaning is other- wi se plain _-and unanbi guous,

but it can certainly be referred to as indicating the
general drift of the clauses and affording a key to a better
understandi ng of its neaning. The heading of cl. 18 clearly
suggests that this clause is.intended to deal wth the
subj ect of recovery of sumdue. Now a sumwould be due to
the purchaser when there is an existing obligation to 'pay it
in present. It would be profitable in, —this —connection to
refer to the concept of a "debt’, for a sumdue is the sane
thing as a debt due. The cl assical definition of 'debt” is
to be found in Wbb v. Stenton (1) where Lindley, L. J.,
said : "a debt is a sumof nobney which is now payable  or
will beconme payable in the future by reason of ~ a present
obligation". There nust be debitumin praesenti; solvendum
maybe in praesenti or in future that is immterial. There
must be an existing obligation to pay a sum of noney now or
in future. The foll ow ng passage fromthe judgnent of the
Supreme Court of California in People v. Arguello. (2)
whi ch, was approved by this Court in Kesoram I ndustries v.
Conmi ssione of Walth Tax (3) clearly brings out the
essential characteristics of a debt
"Standing alone, the word ’'debt,” is as
applicable to a sumof nmoney which has been
prom sed at a future day as to a sum now due
and payabl e. If we wsh to di stingui sh
bet ween the two, we say of the forner that it
is. a debt 'owing, and of the latter that it
is debt due.”
Thi s passage indicates, that when there is an obligation to
pay a sum of noney at a future date, it is a debt owing but
when the obligation, is to pay a sumof nobney in praesenti,
it is a debt due. A sumdue would, therefore, nean a sum
for which there is an existing obligation to pay in
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praesenti or in other words, which is presently payable.

(2) [1869] 37 Calif. 524

(1) [1883] 11 QB.D. 518.

(3) [1966] 2 S.C. R 688.
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Recovery-of such sunms is the subject matter of «cl. 18
according to the heading. That is the dom nant idea running
through the entire cl. 18.

The |language used in the body of cl. 18 also supports the
view that it is with recovery of suns presently due and
payabl e by the ,contractor to the purchaser that this clause

deal s. It may be noted that cl. 18 does not lay down the
substantive rights and obligations of the parties under the
contract. It is nmerely intended to provide a node of
recovery of ' a claimfor paynment of a sum of noney arising
out of or under the contract”. It, therefore, postulates a
claimfor a sum which is due and payable, that is.
presently recoverabl e and may be recovered by the node
therein provided. it is difficult to believe that the

contracti'ng  parties could have intended that even though a
sum is not -due and payable by the contractor to the
pur chaser under the “contract, the purchaser should be
entitled to recover it by adopting ,the nbde set out in cl

18. It is inmportant to note that cl. 18 does not -create a
lien on other suns due to the contractor or give to the
purchaser a right to retain such sunms until his claim
agai nst the contractor is satisfied. 1f merely a right of
lien or retention were given to secure paynment of a claim

then even if the claimwere for a sumnot presently due and
payabl e, the provision perhaps would not- have been so

startling ,or wunusual. But ~here the right given to the
pur chaser under. cl. 18 is a right to recover the anount
of his claimby appropriating other suns due to the

contractor and, on the, interpretationof the appellant,
this can be done even if the claimis for a sumwhich iis not
due or payable in praesenti and the purchaser is otherw se
not entitled to recover it. That 'would indeed be a highly
extra-ordinary result which we would be loathe to

reach in the absence of clear and conpelling | anguage. This
interpretation, if accepted, would nean that as soon as a
claimis nmade by the purchaser, it would i nmediately becone
recoverabl e and the purchaser would be entitled to sell ~ off
the securities of the contractor and appropriate the sale
proceeds in or towards satisfaction of such claimand  in

case that is insufficient, recover the balance by
appropriating other sums due to the contractor and if there
is even then a shortfall, recover it personally from the
contractor, for the last words of cl. 18 provide  that

“"the contractor shall on demand pay to the purchaser’ the
bal ance remai ni ng due". And this consequence would /ensue
even if the claimis for a sumwhich the -contractor is
under no existing obligation to pay or which is not
presently payable or is disputed as regards the existence of

l[iability or its guantum A nmere making of a claimby the
pur chaser woul d inmpose a liability on the contractor to
pay it. That surely could -not have been the intention
of the contracting parties. It would be nore consonant

with reason and good sense to take the view, which, as
poi nted out above, is plainly and indubitably supported by
the |anguage used by the contracting parties, that cl. |Is
does no nore than nerely provide an additional node of
recovery to the purchaser, and the purchaser is entitled
to exercise the right conferred, under that clause only
where there is a claimfor a sumwhich is presently due and
payable by the <contractor. This view, indeed, becones
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when we consider the last words of cl. 18, nanely, "the

contractor shall on demand pa to the purchaser the bal ance

remai ni ng due", which clearly postul ate t hat t he

reference in the clause is to a sum presently due and

payabl e by the contractor to the purchaser, so that, if

any bal ance remains unrecovered after adopting the specia
node of recovery provided in the clause, such bal ance nust
be paid by the contractor to the purchaser on denand. The
appel l ant | aid great enphasis on the use of the word 'claim
in the opening part of cl. 18 and contended that the
Standard Form of Contract which was in use prior to the
adoption of the present Standard Form of Contract, cl. 14,
and which correspondedto the present cl. 18, opened wth
the words " whenever -under -this contract any sum of noney is
recoverable fromand payable by the contractor”, but this
formula was deliberately and advisedly altered when the
present Standard Form was introduced and instead, the words
"whenever. _any claim for the paynment of sum of noney
arises...." were substituted and this change in phraseol ogy
indicated that in order to attract the applicability of the
present «cl. 18 it was not necessary that there should be a
sum due and payabl e by the contractor to the purchaser but
it was enough if there was a nmere claimon the part of the
purchaser for paynent of a sum of noney by the contractor,
irrespective of whether such sum of nobney was presently due
and payable or not.  This contentionis, in ‘our opinion,
whol Iy untenabl e. We do not think it is legitimte to
construe cl. 18 of the contract between the parties by
reference to a corresponding clause which prevailed in an
earlier Standard Formof Contract. This is not a statute
enacted by the Legislature where it can be said that if the
Legi sl ature has departed fromthe | anguage used by it in
an earlier enactment, it would be a fair presunption to make
that the alteration in the |anguage was deliberate and it
was i ntended to convey a different neaning. It is a clause
in a contract which we are construing and there, any
reference to a simlar or dissimlar clause -in another
contract would be irrelevant. The only question before us
is, what does cl. 18 nean and that depends on -the plain
interpretation of its |language in the context in which it
occurs. Mdreover, on a question of construction of cl. 18,
mere use of the word "claim' cannot be a decisive factor.
C. 18 has to be read as a whole, each part throw ng 1ight
on the other, without any undue enphasis on one word or the
ot her. We cannot allow our interpretation of cl. 18 to be
hijacked fromits true course by the use of a solitary word
such as "clainf, but we nmust arrive at the true neaning of
the clause by construing it in all its parts and in its
proper contextual setting. So viewed, it is clear that cl
18 applies only where the purchaser has a claimfor  a sum
presently due and payabl e by the contractor.

Havi ng di scussed the proper interpretation of cl. 18, we may
now turn to consider what is the real nature of the claim
for recovery of which the appellant is seeki ng to
appropriate the suns due to the respondent under other
contracts: The claim is adnittedly one for danages for
breach of the contract between the parties. Now, it is true

that the damages which are clained are 1iquidated damages
under cl. 14,
568

but so far as the lawin India is concerned, there is no
qualitative difference in the nature of the claimwhether it
be for |iqui dated damages or for unliquidated damages. Sec.
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74 of the |Indian Contract Act elimnates the sone-what
el aborate refinenents nmade under the English common law in
di sti ngui shing between stipul ations providing for paynment of
i qui dated danmages 'and stipulations in the nature of
penal ty. Under the conmon |aw a genuine preestimte of
damages by mutual agreenent is regarded as a stipulation
nam ng | i qui dated damages and bi ndi ng between the parties a
stipulation in a contract in terrors is a penalty and the
Court refuses to enforce it, awarding to aggrieved party
only reasonable conpensation. The Indian Legislature has
sought to cut across the web of rules and presunptions under
the English conmon |aw, by enacting a uniform principle
applicable to all stipulations nanming anobunts to be paid in
case of breach, and stipulations by way of penalty, and
according to this principle, even if there is a stipulation
by way of |iqui dated danages, a party conpl aining of breach
of contract can recover only reasonabl e compensation for the
injury sustained by him the stipulated ambunt being nerely

the outside limt. I1t, therefore makes no difference in the
present. ‘case that the claim of the appellant is for
i qui dat ed damages. It stands on the sane footing as a

claimfor unliquidated damages. Now the lawis well settled
that a claimfor unliquidated danages does not give rise to
a debt wuntil theliability is adjudicated and danages
assessed by a decree or order of a Court or ot her
adj udi catory authority. Wen there is a breach of contract,
the party who commts the breach does not eo-instanti incur
any pecuni ary obligation, nor does the party conplaining of
the breach becomes entitled toa debt due from the other
party. The only right which the party aggrieved by the
breach of the contract has is the right to sue for  danmmages.
That is not in actionable claimand this position is nade
anply clear by the amendnent in s. 6(e) of the Transfer of
Property Act, which provides that a nmere right to sue for
damages cannot be transferred. This has al ways been the | aw
in England and as far back as 1858 we, find it stated by
Wghtman, J., in Jones v. Thonpson (1) "Exparte Charles and
several other cases decide that the anpbunt of a verdict in
an action for unliquidated damages is not a debt till

j udgrment has. been signed".. It was held in this case that a
claimfor damages dots not becone a debt even after the jury
has returned a verdict in favour of the plaintiff till ~the
judgrment is actually delivered. So alsoin O Driscoll v.

Manchester | nsurance Conmittee, (2) Swinfen Eady, L. J., said
in reference to cases where the claimwas for _unliquidated
danmages "in such cases there is no debt at all wuntil the
verdict of the jury is pronounced assessing the danages and
judgrment is given. The sane view has also (been taken
consistently by different H gh Courts in India. W' may
nention only a few of the decisions, nanely, Jabed Sheikh v.
Taher Mallik, (3) S. Malkha Singh v. Ms N K Gopala Krishna
Mudal i ar(4) and Iron & Hardware (India) Co. v. Firm Shani al
& Bros. (5)

(1) [21858] 27 L. J. QB. 234.

(3) 45 Cal. Wekly Notes, 519.

(2) [1915] 3 K. D. 499.

(4) 1956 A.l.R Pun. 174.

(5) 1954 A l.R Bom 423.
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Chagla, C. J. in the last nmentioned case, stated the law in
t hese terns:

" In ny opinion it would not be true to say
that a person who commits a breach of the
contract incurs any pecuniary liability, nor
would it be true to say that the other party
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to the contract who conplains of the breach
has any amount due to him from the other
party.
As already stated, the only right which he has
is the right to goto a Court of Ilaw and
recover damages. Now, damages are the
conpensation which a Court of law gives to a
party for the injury which he has sustained.
But, and this is nbst inportant to note, he
does not get danmages or conpensation by reason
of any existing obligation on the part of the
person who has commtted the breach. He gets
conpensation as a result of the fiat of the
Court. Therefore, no pecuniary liability
arises till the Court has determ ned that the
party conpl aining of the breach is entitled to
damages. Ther ef or e, when damages are
assessed, it would not be true to say that
what “the Court is doing is ascertaining a
pecuniary liability which already
exi st ed. The Court in the first place nust
decide that the defendant is liable and then
it proceeds to assess what that liability is.
But till that determnation there is no
liability at all upon the defendant."
This statenent in our view represents  the correct |ega
position and has our full concurrence. A claimfor danages
for breach of contract is, therefore, not a claimfor a sum
presently due and payabl e and the purchaser is not entitled,
in exercise of the right conferred upon it under cl. 18, to
recover the anobunt of such claimby appropriating other suns
due to the contractor. On this view, it is not necessary
for us to consider the other contention raised on behalf of
the respondent, nanely, that on a proper construction of cl
18, the purchaser is entitled to exercise the right
conferred under that clause only where the claimfor paynent
of a sumof noney is either admtted by the contractor, or
in case of dispute, adjudicated upon by a court ~“or / other
adj udi catory authority. W nust, therefore, hold that the
appellant had no right or authority wunder «cl.” 18 to
appropriate the amounts of other pending bills of the
respondent in or towards satisfaction of —its claim for
danmages against the respondent and the |earned Judge was
justified in issuing an interimlnjunction restraining the
appel Il ant from doi ng so.
We accordingly disniss the appeals. The appellant in each

appeal will pay the costs of the respondent all throughout,
V. P. S

Appeal s di sm ssed

-45Sup. Cl /75
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