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PETI TI ONER
SURI NDER KUVAR AND OTHERS

Vs.

RESPONDENT:
G AN CHAND AND OTHERS

DATE OF JUDGVENT:
20/ 09/ 1957

BENCH

ACT:
Supreme Court, | nherent. Power of-Adm ssion of additiona
evi dence- Suprenme Court Rules, O 45, r. 5.

HEADNOTE
Under a registered will, nortgagee rights in certain proper-
ty were bequeathed to the appellants. They filed a suit to
recover the  noney on the basis of the nortgage w thout
obtaining probate of the will. The respondents chall enged
the | ocus standi of the appellants to sue. The trial Court
decreed the suit holding that the wll being registered
there was ‘a presunption of due execution. On appeal the
Hi gh Court dismissed the suit on the ground that attestation
of the will by two witnesses had not been proved. Ther eaf -
ter probate of the will was obtained in favour of the appel -
lants and their nmother. |In appeal before the Suprenme Court
appel l ants nade an application for the adnission of the
probate as additional evidence and for naking their nother a
party. The respondents opposed the application
Hel d, that the Suprenme Court has the power to admt addi-
tional evidence in appeal. In deciding an appeal the Su-
preme Court has to take the circunstances as they are at the
time when the appeal is being decided, and the probate being
a judgnent in remnust be taken into - consideration. The
objection that the respondents were not ~parties  to the
probate proceedings is unsustainable because of the nature
of the judgnment itself.
Inderjit Pratap Sahi v. Amar Sinah, L. R (1923) 50 |I. A
183,
Lachmeshwar Prasad Shukul v. Kishwar Lal Chaudhuri, [1940]
F.C. R 84, followed.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 49 of 1954.
Appeal by special |eave fromthe judgnment and. ‘order /dated
the 16th August, 1949, of the Punjab H gh Court in Regular
First Appeal No. 57 of 1949 arising out of the judgrment —and
order dated the 30th Novenber, 1945, of the Court of Senior
Sub- Judge, Gurdaspur, in Suit No. 298 of 1944.
H. J. Unrigar and K. L. Mehta, for the appellants.
B. S. Narula, for the respondents.
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1957. Sept enber 24. The follow ng Judgnent of the Court
was delivered by
KAPUR J.-This appeal by Special Leave is brought from the
judgrment and decree of the Hi gh Court of the Punjab, dated
August 16, 1949, reversing the decree of the trial court
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whi ch had decreed the plaintiffs’ suit on a nortgage.
The plaintiffs who are the appellants in this appeal claim
to be the |l egatees under a registered will of their nother’s
father Lala Guranditta Mal executed on Septenber 6, 1944.
One of the itens bequeathed to themwas the rights in a
nort gage executed by the defendants in favour of the testa-
tor on Cctober 24, 1932, for Rs. 6,000. On COctober 25,
1944, they brought a suit in the court of the Senior Subor-
di nate Judge, Qurdaspur for the recovery of Rs. 5,392-2-0 on
the basis of the nortgage. They alleged that they were the
" representatives and heirs " of Lala GQuranditta Mal under
the will and in their replication they just stated:

" We are heirs and representatives of Lala GQurandit-
ta Mal nortgagee deceased. "
Inter alia the defendants pl eaded that they had no know edge
of the will alleged to have been nmade by Guranditta Mal and
they denied that the plaintiffs were heirs and representa-
tives of the nortgagee and therefore had no | ocus standi to
sue. Five issues were stated by the learned trial judge out
of . _which the issue now relevant for the purpose of this
appeal is the first one:
(1) Have the plaintiffs a locus standi to mintain the
present suit ~as successors-in-interest of GQuranditta de-
ceased ?
The |learned Subordinate Judge held that the will had the
presunption of its correct execution " because it was regis-
tered and al so that not obtaining the pro. bate of the wll
was no bar to'the. plaintiffs obtaining a decree and passed
a prelimnary nortgage decree. On the matter being taken in
appeal to the High Court the decree of the trial court--was
reversed and the suit of the plaintiffs dismssed but the
parties were left to bear their own costs. The H gh Court

hel d;
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It is thus clear that attestation by tw w tnesses was
necessary in order to validate the will now before us. As

this requirenent of |aw has not been satisfied the plain-
tiffs had no locus standi to maintain the suit. "

A prayer nmade for the admi ssion of additional evidence under
0. 41, r. 27 of the Cvil Procedure Code was rejected. The
Hi gh Court refused | eave to appeal under Art. 133 but Spe-
cial Leave was granted on Cctober 21, 1952. In the mean-
while the probate of the will of Lala Guranditta Ml was
granted by the District Judge of Gurdaspur on July 11, 1951
in favour of the present appellants and their nother Mussam
mat Har Devi. The appellants made an application in /this
court for the adm ssion of additional evidence and prayed
that the " probate be placed on the record " as the "probate

of the wll operated as a judgnent inrem ".  They also
applied to add Mussammat Har Devi as a respondent in the
appeal

An objection to the adm ssion of additional evidence at this
stage, is taken by the respondents on the ground that the

probate was obtained w thout their know edge and that the
application was nade at a late stage, it deprived the re-
spondents of the valuable right which vests in them because
the claim has becone statute barred and that there is no
provision in the Rules of this court for the adm ssion of
addi ti onal evidence. It is clear that the probate was
applied for and obtained after the judgnent of the High
Court and therefore could not have been produced in that
court. The judgrment of the Probate Court must be presuned
to have been obtained in accordance wth the procedure
prescribed by law and it is a judgnment in rem The objec-
tion that the respondents were not parties to it is thus
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unsust ai nabl e because of the nature of the judgment itself.
As to the power of this court, there is no specific provi-
sion for the adm ssion of additional evidence but r. 5 of O.
45 of the Supreme Court Rul es recogni ses the inherent power
of the court to make such orders as nmay be necessary for the
ends of justice or to prevent
551
an abuse of process of the court. The Privy Council in
Indrajit Pratap Sahi v. Amar Singh(1l) said:
" that there is no restriction on the powers of the Board to
admt such evidence for the non-productior, of which at the
initial stage sufficient ground has been made out.
The powers of this Court inregard to the adm ssion of
additional evidence are in no way less than that of the
Privy Council. ~Mreover in deciding the appeal we have to
take the circunstances as they are at the tine when the
appeal is being decided and a judgnent in rem having been
passed in favour of the appellants it is necessary to take
that additional fact into consideration. It was so held by
the ~Federal Court in-Lachmeshwar Prasad Shukul v. Keshwar
Lal Chaudhuri (2) where Gwer C.J. quoted with approval the
following observation of Chief Justice Hughes in Patterson
v. State of Al abama(3):
" We have frequently held that in the exercise of our appel-
late jurisdiction we have power not only to correct error in
the judgnment under review but to nake such disposition of
the case as justice requires. ~And- in deternining what
justice does' require, the court is bound to consider any
change, either .in fact or-in'law, which has supervened since
the judgnment was entered. "
Varadachari j. was of the opinion that the hearing of an
appeal is under the processual law of this country in the
nature of a rehearing and therefore in noulding the relief
to be granted in appeal an appellate court is entitled to
take into account even facts and events which have cone into
exi stence since the decree appealed fromwas passed. He
referred to nmany Indian cases and to the practice of the
Judicial Committee of the Privy Council and'to some English
cases.
In our opinion the fact of the grant of the ~probate  which
has supervened since the deci sion under appeal was given and
whi ch has been placed before this court nust be taken into
consideration in deciding the appeal. 1In that event the
infirmty in the appellant’s
(i) LR (1923) 50 |.A 183, 19r.
(2) [1940] F.C R 84
(3) (1934) 294 U.S. 600, 607
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case due to the want of proper attestation of the will |inder
s. 63(1)(c) of the Indian Succession Act woul d be renpved.
Because of the view we have taken the other “objection raised
by the respondents becones wholly inefficacious. The find-
ing of the High Court on this point is therefore reversed.
We, therefore, allow this appeal, set aside the judgrment and
decree of the Punjab High Court and remt the case to the
Hi gh Court for decision of the other issues which had not
been deci ded.
As the appellants did not obtain the probate till after the
appeal was filed in this court and made the application for
the adm ssion of additional evidence at such a |l ate stage,
they will pay Rs. 500 as costs of this court to the respond-
ents within two nonths. |In default of such paynent the
appeal shall stand dism ssed with costs, i.e., Rs. 500.
Appeal al | owed.
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