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ACT:

HEADNOTE:

JUDGVENT:
ORDER

Leave granted.

These appeals by special |eave arise fromthe judgnment
and decree of the H gh Court of Madras made on April 7, 1994
in S.A No.1526 of 1988. The facts are not in dispute.

Notification under Section 4(1) of the Land Acquisition
Act, 1894 (Act 1 of 1894) (for -short, the "Act") was
publ i shed on Septenber 17, 1958 acquiring a | arge extent of
339 acres of |and conprising Kodanbhakkam and Pudoor vill ages
known as "Part Nei ghborhood Schene" and renaned as "Ashok
Nagar Schemne of Madras City for —planned devel opnent.
Decl arati on under Section 6 was published on Novenber 26,
1958. The Land Acquisition Oficer made his award under
Section 11 on February 28, 1966. It is the case of the
appellant that the Land Acquisition Oficer had taken
possession of the land on February 28, 1966 and delivered
possession to the appellant on March 21, 1966. It is not in
di spute that under the Scheme as mnmany as 3639 residentia
houses have been constructed and delivered possession of.
The disputed land in an extent of one acre and thirty two
cents is set apart for public park in the Schene which stood
vested in the Municipality.

It is the case of the respondent that he is the owner
of the land having title to and possession of the sane for
over 30 years preceding the date of filing of the suit,
Viz., April 19, 1984 and the appellant was sought to
interdict his possession and enjoynment. Consequentially, he
filed the suit for perpetual injunction against the
appel lant. Admittedly, he was a servant of the Apparao
Mudal i ar. The trial Court dismssed the suit. On appeal, the
Cty Cvil Judge decreed the suit and the H gh Court
confirmed the sane. Thus these appeal s by special |eave.

It is contended by M. RF. Nariman, |earned senior
counsel appearing for the respondents, that in a nere suit
for injunction though incidentally founded on title, the
courts are require to record a finding whether the
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respondents were in possession of the land as on the date of
the suit and if finding of being in possession is recorded
then they are entitled to perpetual injunction against
everyone except the true owner. In this cases all the three
courts concurrently found as a fact that the respondents
were in possession of the land as on the date of the suit.
The appellant had not proved that possession was taken by
the Land Acquisition Oficer fromthe respondents. Thereby
the right, title and interest held by the respondents was
not divested by operation of Section 16 of the Act.
Therefore, the respondents continue to remain to be the
| awful owner. Accordingly, they are entitled to injunction
agai nst everyone including the appellant-Board. |In support
of his contention, he placed strong reliance on Balwant
Nar ayan Bhagde vs. M D. Bhagwat & ors. [(1975) Supp. SCR
250] .

The question is: whether ~the premise on which the
| ear ned counsel has projected the case is based on legally
acceptable legal premse? It is true that when the High
Court has, ~as a  pure appreciation  of evidence, considered
and recorded as a fact a  finding on possession, nornally
this Court would accept” such finding and proceed on that
prem se to decide substantial question of law of public
i mportance, exercising the power under. Article 136. As
stated earlier, whether the H gh Court has proceeded on that
prem se is the question. Wth due respect, the |earned Judge
has proceeded in recording a fact ~without adverting to
operation of relevant provisions of the Act, failed to draw
| egal inferences fromadmitted or  proved facts and had
wongly drawn the inference that the acquisition stood
| apsed which constitute patent error giving rise to
substantial question of law. It is an admtted fact that the
| and was acquired under the Act after due publication of the
decl arati on under Section 6. As rightly contended by M. S
Si vasubramani am | earned senior-counsel appearing for sone
of the respondents, conclusiveness of the public  purpose
stands established. Thereafter, | procedure prescribed in
Chapter IIl1 of the Act requires to be followed and as a
fact, admttedly, the LAO nmade his award on February 28,
1966 and issued notice wunder Section - 12. Al the parties
recei ved compensation except in respect of the land in
guestion. As a matter of |aw under Section 30, when
cl ai mant/ owner receives conpensation with w thout protest,
LAO should pay the sanme. |In case, no one received
conpensation, he is enjoined under Section 30 to deposit the
conpensation in the court to which reference under Section
18 would lie and to make the reference under Section 30
accordingly. It is seen fromthe evidence that the LAO found
one Apparao Madaliar and Nataraja Mudaliar had interest in
the land bearing Survey No.140/4 of an extent of one acre
and thirty two cents. Accordingly, in his award he nenti oned
that since all of themhave laid the claim he referred the
di spute under Section 30 and deposited the conmpensation in
the court. As a corollary, possession would be taken and
thereafter the land stands vested in the State under Section
16 free fromall encunbrances.

The question is: whether the land in question was taken

possessi on? The issue squarely arises vis a vis the
respondents. Unfortunately, t he respondent s had not
i npl eaded the LAO who had taken possession and delivered
possession of the land to the appellant. It is not in

di spute that under Ex.P-5, the LAO delivered possession to
the appellant. Therefore, as rightly contended by Shri
Hari sh Sal ve, |earned senior counsel for the appellant, that
the presunption wunder Section 114(e) of the Evidence Act
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woul d consequently get attracted to the facts in this case.
The LAO in discharge of his official duty after taking
possessi on of the disputed land along with other |ands, had,
inturn, delivered the same to the appellant. It is seen
that 339 acres of land acquired by a comon notification was
taken and the award came to be made and possessi on was taken
of all the lands. Question arises: whether it would be
possible for the LAO to take physical possession of the
entire 339 acres of land and deliver the sane to the Housing
Board? The approach to the question nust be pragmatic and
realistic but not purely legalistic. It is true that in
Bal want Nar ayan Bhagde’ s case, Untwalia, J. had held at page
263 thus:

"The question is what  is the node

of taking possession? The Act is

sil ent on t he poi nt. Unl ess

possession is~ taken Concerned the

node . of taking the possessi on

obvi ousl y woul d be for the

authority to go upon the |land and

to do some act which would indicate

that the aut hority has t aken

possession of the land. 1t may be

inthe formof a -declaration by

beat of drumor ~otherwise or by

hanging a witten declaration on

the spot that the authority _has

t aken possession of the |and"

Bhagwati, J. (as he then was) speaking for two menbers
had hel d t hat

"There can be no question of taking

"synbolical’ possession in t he

sense under st ood by judicia

deci sions under the Code of G vi

Procedure. Not woul d . possession

nerely on paper by enough. Wat the

Act contenplates as a necessary

condition of vesting of the land in

the Government is the taking of

actual possession of the |and. How

such possession would have to be

taken as the nature of the |and

admits of. There can be no hard and

fast rule laying down what act

woul d be sufficient to constitute

taking of possession of land. W

should not, therefore, be taken as

I ayi ng down as absol ute and

inviolable rule that nerely going

on t he spot and nmaki ng a

declaration by beat of drum or

ot herwi se would be sufficient to

constitute taking of possession of

land in every case. But here, in

our opinion, since the land was

laying fallow and there was no crop

on it at the material time, the act

of the Tehsildar in going on the

spot and inspecting the land for

the purpose of determning what

part was waster and arable and

shoul d, t herefore, be t aken
possession of and determning its
ext ent, was sufficient to

constitute taking of possession. It
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appears that the appellant was not

present when this was done by the

Tehsildar, but the presence of the

owner or the occupant of the and is

not necessary to effectuate the

taking of possession. It is also

not strictly necessary as a matter

of legal requirenent that notice

shoul d be given to the owner or the

occupant of t he | and t hat

possession would be taken at a

particular tinme, though it may be

desirabl e where possible, to give

such notice before possession is

taken by the authorities as that

woul d elimnate the possibility of

any f raudul ent or col I usi ve

transaction of taking nere paper

possessi on, without the occupant or

the 'owner every comng  to know of

it."

It is settled |law by series of judgnments of this Court
that one of the accepted nodes of taking possession of the
acquired land is recording of a menorandum or Panchnama by
the LAO in the presence of w tnesses w nged by hinlthem and
that would constitute taking possession of. the land as it
woul d be inpossible to take physical —possession of the
acquired land. It is conmon know edge that in some cases the
owner/interested person may not cooperate - in t aki ng
possessi on of the | and.

It is seen that in a letter witten by the respondent
hinsel f, admitting the title of the Board to the land in the
sai d survey nunber, he sought for allotnment of alternative
site. In other words, unless possession is taken and he is
divested of the title and the same is vested in the
appel  ant, he cannot make request  to the appellant for

providing him alternative site. (It is not his case that at
that stage he was still continuing to have title to the |and
in dispute.’ The admi ssion is inconsistent with and

incongruous to his interest. He was -also aware that award
was made and the possession obviously shoul d have been taken
thereunder. It is true that nornmally possession is nine
times the title. If that principle is extended to public
acquisition by illegal squatting, erstwhile owner has
conpensation as well as possessi on of the land by
encroachment upon his erstwhile land and claim that he
remai ned in possession. Such construction woul d defeat the
public purpose. As pointed out earlier, the LAOis the best
person to speak to the factum of taking and giving delivery,
to the appellant, of the possession of the land in survey
No. 140/ 4 along with other |ands but he was not inpleaded as
party defendant to the suit. It is seen that when the
respondent is asserting his legal title to the acquired
| and, he shoul d have necessarily the Governnent inpleaded as
party and clained his possession as agai nst the Government.
That was not done. The Board havi ng had possession fromthe
LAO, cannot be expected to prove howthe LAO had taken
possessi on of the | and.

Fromthe facts in this case, it would be clear that
possessi on must have been taken of the |and consisting of
339 acres including 1.33 acres in survey No. 140/4. It is
seen that when the | and was acquired for planned devel opnent
of the city and a large chunk of buildings has already been
built up and the |and adnmeasuring about 1 acre 32 cents has
been set apart for park purpose, obviously along with other
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| ands, the di sputed | and was taken possessi on and
construction was nade as per plans. Wuld it be possible for
the appellant, without delivery of possession to the Housing
Board, to construct such massive constructions and | eave out
only this part of the |and bearing survey No.140/4 which was
set a part for public purpose, nanely, public amenity of
part? The mmking of the plan would energe only after the
land is taken possession and denarcation thereof is nade and
constructions are carried out. It is erroneous to believe
that possession still remained with the respondents and the
LAO had not taken possession only of this piece of land. It
is not the case of the respondent that he resisted taking
possession of the |and by LAO and thereafter the LAO took no
action to have him dispossessed. The single Judge has not
adverted to these material facts and the circunstantia
evi dence available fromthe established facts. He proceeded
to consider on the premse that since the acquired | and was
not used for building purpose and possessi on was not taken,
acqui sition stood |l apsed. Equally erroneous is the reasoning
given by the District Judge. The H gh Court is wholly
illegal in_its conclusion. The District Judge proceeded on
the prenises that the revenue records do not show the name
of the appellant nutated and the | and was not registered in
the nanme of the appellant. These circunstances are wholly
illegal and wunjustified. Section 12 [3] of the Act itself
exenpts registration of the |and acquired under the Act. The
District Judge had obviously i ghored t he statutory
provisions. It was unnecessary for the Housing Board to have
the lands nutated in. the revenue records and have its nane

entered therein. It was not for its purpose. It was for
public purpose, i.e., for construction of the houses and
al l ot ment t hereof to the needy persons. After t he

construction of the houses, the public park stood vested in
the acquisition. Cbviously, at this stage the Municipality
woul d have cone to t ake - _possessi on exerci si ng its
jurisdiction when illegal encroachment was found on the
land. At this stage, notice was given to the respondents and
the respondents filed the suit for perpetual injunction

Thus considered, the title of the land in Survey No.
140/ 4 having been vested in the appellant, to whonsoever it
bel onged earlier, it stood divested fromhi mthemand no one
can lay any claim to the said acquired land once over and
claiminjunction on that basis. The injunction, therefore,
cannot be issued against the true owner, nanely, the Housing
Board in whomthe land ultimately stood vested and  then
stood transferred to Municipal Corporation. Atrespasser can
not claim injunction against the owner nor can the court to
i ssue the sane.

Thus considered, we are of the view that grave error of
| aw was conmitted by the High Court in confirmng the decree
of the appel late Court. Accordingly, the decrees and
judgrments of the first appellate Court and the H gh Court
stand set aside and that of the trial Judge stands restored.

The appeal s are accordingly allowed. No costs.




