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ACT:
Income Tax-Single transaction of sale resulting in profit-
When such profit shoul d be deenmed to be revenue liable to

tax-incone-tax Act (11 of 1922), s. 24(1) and (2)-Sale in
one accounting year ~and settlement of price in the
succeedi ng year-Sale resulting in cessation of business and
in | oss-Assessnent proceedings for the latter year--If |o0ss
an al l owabl e deduction under s. 24(1)-

HEADNOTE:

The assessee-conpany was carrying on the business’  of coa
mning and of a Dry lce Factory, in addition to various
ot her kinds of business. |t obtained a prospecting licence,
and after prospecting for coal sold it within a short time
of its acquisition and thereby earned profits in the accoun-
ting years 1948-49 and 1949-50. It sold the Ice Factory in
1948. Though the purchaser took possession of ~the -ice
factory in 1948, the price was finally settled in Decenber
1949. By that sale the assessee-conpany suffered a1l oss.
The assessee clainmed (1) that the 'profits were gains of a
capital nature and hence not liable to tax; and (2) that the
| oss was deductible fromits income in the assessnent /year
1950- 51.

(1) The department, Tribunal and H gh Court held that the
profits from the sale of colliery were in the nature of
revenue and were liable to tax under the |Incone Tax Act, in
the two correspondi ng assessnent years, nanely, 1949-50 and
1950-51; and

(2) It was held that loss in the ice factory transaction
was suffered in the accounting year 1948-49 and assessee’s
claimcoul d be sustained only under s. 24(2), of the Incomne
tax Act, 1922, but that the subsection was not applicable,
because, the busi ness ceased conpletely bef ore the
commencenent of the following accounting year 1949- 50
(assessnent year 1950-51).

In appeal to this Court,

HELD : (1) Where a person disposes of a part or the whole of
his assets the general 'rule is that the nere change or
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realization of an investnment does not attract liability to
i ncone tax, but, where such a realisation is an act which in
itself is a trading transaction, profit earned by sale or
conversion is taxable. |In deternining whether the gain is
realization of a mere enhancement of value (capital gain) or
is again made in an operation of business in carrying out a
schenme for profit-nmaking (revenue) no uniformrule can be
evol ved. Though a transaction is an isolated one, it nmay be
intimately related to the normal business of the tax-payer.
in such a case, the profit arising fromthe transaction wll
be out of the tax payer’s business and will be assessable as
busi ness profits. [799 CD. F) 800 B-(]
Prospecting of coal was a part of the mning business which
the assessee was carrying on. Therefore, the transaction of
prospecting, devel oping and selling the colliery was one in
the nature of business.

797
Hence, ~the profit arising fromthe sale, though it was an
isolated /transaction, was in'the nature of revenue and
liable to tax. [801 F-H]
Janki Ram_Bahadur Ram v. Comm-ssioner of Income-tax, 57
I.T.R 21, 25(S.C.), followed.
Conmi ssi oner of Taxes v. Melbourne Trust Ltd. [1914] A C
1001, 1010 (P.C.), Californian Copper Syndicate (Limted and
Reduced) V. Harris (Surveyor of Taxes) 5 T.C 159, 166,
| mperial Tobacco Co. v. Kelly, 25 T.C. 292, Beynon & Co.
Ltd. v. Ogg (Surveyor of Taxes) 7 T.C. 125 -and d oucester
Rail way Carriage ‘and Wagon Co. Ltd. v. Conmissioners of
i nl and Revenue, 12 T.C. 720, referred to.
(2) By s. 24(1) the loss or profits or gains suffered under
any head in any year was liable to be set off in that vyear
against the incone, profits or gains under any other head;
but by S. 24(2) where the |loss suffered in any business,
profession or vocation could not be wholly set off | under
sub-s. (1) the loss not so set off has'to be carried forward
to the follow ng year and set off against the profits and
gai ns of the sanme business in the subsequent year. /L8002 F-
g
In the present case, |loss was suffered in the accounting
year 1949-50 when the price was settled and not in 1948-49
when the sale took place. Therefore;, under s. 24(1) the
loss was allowable against the business incone of the
assessee for the accounting year 1949-50, that is, in
proceedi ngs for the assessnent year 1950-51. [803 A-B]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos.. 1594' and
1595 of 1968.
Appeal s fromthe judgnent and order dated August 29, 1963 of
the Calcutta High Court in Incone Tax Reference No. 38 of
1960.
Sachin Chaudhuri, T. A Ramachandran and D. N. CGupta, the
appel lant (in both the appeals).
D. Narsaraju, S. K Aiyar, R N Sachthey and B. D. Sharma
for the respondent (in both the appeals).
The Judgnent of the Court was delivered by
Shah, J. In respect of assessment years 1949-50 and 1950-51
the Income-tax Appellate Tribunal referred five questions
to the H gh Court of Calcutta under s. 66(1) of the Indian
I ncome-tax Act, 1922. Three of those questions which are
canvassed in these appeal s need be set out :
Assessnent year 1949-50
"(1) VWether on the facts and in t he
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circunstances of the case, the sum of Rs.
51,550/- was A profit in the nature of revenue
and therefore liable to tax under the Indian
I ncome-tax Act ?"
Assessnent year 1950-51
"(3) VWether, on the facts and in the
circunstances of the case, the sum of Rs.
8,756/- was a profit
798
in the nature of revenue 'and was subject to
tax under the Indian Income-tax Act ?
(4) Wet her, on the facts and in the
circunstances of the case, the loss of Rs.
34,891/- was all owabl e as a deduction against
the business income of the assessee for the
assessnment year 1950-517?"
The appellant--a limted Conmpany incorporated under the
I ndi an .Conpani es  Act, 1913--carries on business as managi ng
agents, dealers in shares and stocks, stores and spare
parts of machinery and acts as insurance agents and
manuf act urers of carbon dioxide.~ It also works certain coa
m nes. The Conpany obtained a prospecting licence from the
State of Korea for the Chirimri Colliery in 1944 and after
prospecting for coal sold the colliery, and thereby earned a
profit of Rs. 51,550 in the account year 1948-49 and Rs.
8,756 in the account’ year 1949-50. The Incone-tax O ficer
brought the profits arising out of the sale of the <colliery
to tax as business profits. The order was confirned in
appeal by the Appellate Assistant Comm ssioner and the
I ncome-tax Appel |l ate Tribunal
The Conpany conducted a Dry 1ce Factory at Lahore. The
factory was sold in Septenber 1948 to the I|ndo-Pakistan
Corporation Ltd. The purchaser took over the factory on
October 1, 1948, but the price was finally settled in
Decenmber, 1949. By the sale the Conpany suffered a | oss of
Rs. 34,891. The Conpany claimed to deduct this loss from
its income assessable to tax in the assessnment year 1950-51
The I ncome-tax O ficer disallowed, the claim The Appellate
Assi stant Conmi ssioner agreed w.th that view, and the
Tri bunal confirmed the order
In answering questions (1) & (3) the Hi.gh
Court observed
"The Chirimri Colliery was sol d after
prospecting and proving coal. The sale in
such 'a case was a part ~of the trading
activities of the assessee- and such activity
could be gathered fromthe surrounding circum
stances as also fromthe manner in which it
was sold, that is, within a very . short /tine
after its acquisition and after it was nade
fit for obtaining a reasonably higher price at
the sale........ The profit thus acquired can-
not be treated as a capital asset."
In answering question (4) the Hi gh Court
observed
"The loss of Rs. 34,891 sustained by the
assessee after the sale of Dry Ice Factory at
Lahore in Septenber 1948 cannot be treated as
a loss of the business of sale, inasnuch as
the Tribunal found as a fact that the | oss not
havi ng occurred in the relevant accounting
799
year, was referable to the transaction of
busi ness during a period when the business
conpletely ceased before the commencenent of
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the accounting year.
Counsel for the Conpany urges that prospecting for coa
under a licence obtained fromthe State of Korea was not,
part of the business operations of the Conpany and that by
selling the rights in the mne, the Conpany disposed of its
assets and made gains of a capital nature. 1In any event, it
was urged, this was a single transaction and in the absence
of evidence that the Conpany carried on the business of
obtaining prospecting licences and of selling the mines if
"coal was proved", the profit arising out of sale of the
m ne which was a capital asset acquired by that transaction
was not taxable.
Where a person disposes of a part or the whole of his assets
the general rule is that the nmere change or realisation of
an investnent does not attract liability to incone-tax but
where such a realisationis an act whichin itself is a
tradi ng transaction, profit earned by sale or conversion is
taxabl e : Conmissioner of Taxes v. Melbourne Trust Ltd. (1)
The cases which illustrate this distinction fall broadly
into two categories-those where the sales forned part of
tradi ng activity, and, “those in-  which the sal e or
realisation was not an act of trading. As observed in
Cal i forni an Copper Syndicate (Limted and Reduced) v. Harris
(Surveyor of Taxes) (2) the test is--lIs the sumof gain that
has been nmde a nere enhancenent of value by realising a
security, or, is it a gain nade in an operation of business
in carrying out a scheme for profit-nmaking ?"
In determ ning whether the gain is realization of nmere en-
hancenent of value or is a gain made in an  operation of
business in carrying out a schene for profit-naking, do
uniformrule ran be evolved. It was observed by this Court
i n Janki Ram Bahadur Ram v. Commi ssioner of Income-tax(3)
. no single fact has deci si ve
significance, and the question whether a
transaction is an adventure in the nature of
trade nust depend upon the collective effect
of all the relevant materials brought on the
record. But general criteria indicating that
certain facts have domi nant significance in
the context of other facts have been ~adopted
in the decided cases. if, for instance, a
transaction is related to the business which
is normally carried on by the assessee, though
not directly part of it, an intention to
 aunch upon an, adventure in the  nature of
trade may readily be inferred.
(1) [1914] A.C. 1001, 1010 (P.C.)
(2) 5 T.C. 159, 166.
(3) 57 I.T.R 21, 25.

800
A simlar inference would arise “where a
conmodi ty is purchased and sub- di vi ded,

altered, treated or repaired and sold, or is
converted into a different cormodity and  then
sol d. Magni t ude of the transaction of pur-
chase, the nature of the comodity, subsequent
dealings and the manner of disposal may be
such that the transaction may be stanped mnth
the character of a trading venture: .
A transaction of sale may in a given case be |solated Doin
another it may be intimately related to the normal busi ness
of the tax-payer. |In the latter class profit arising from
the transaction will probably arise out of the tax-payer’s
busi ness and will be assessable as business profits. An
instructive case of this class is Inperial Tobacco Co. (of
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Great Britain and Ireland) Ltd. v. Kelly(1l). 1In that case
the Conpany carried on the business of tobacco manufacture,
for which large quantities of tobacco | eaf were purchased in
the United States, where the Conpany mmintained a |arge
buyi ng Organisation. To finance the purchases and the
expenses of this Organisation the Conpany bought dollars in
the United Kingdomthrough its bankers who renitted them to
the banking accounts of the Conpany in the United States,
and it was the practice of the Conpany to accunul ate a | arge
holding of dollars each year before the |eaf season
commenced. The Conpany never bought dollars for the purpose
of resale as a speculation. On the outbreak of war, in
Sept enber 1939. the appellant Conpany, at the request of the
Treasury, stopped all further purchases of tobacco leaf in
the United States, and, as a result, the Conpany had on
hand, a hol di ng of dollars accunul ated between January and
August, 1939. On  Septenber 30, 1939, the Conpany was
ordered under the Defence (Finance) Regul ations, 1939, to
sell its surplus dollars to the Treasury, and, owing to the
rise in therate of exchange, the sale resulted in a profit
to the Conpany. It was held by the Court of Appeal that the
profit was Iliable to be included as profits of its trade
under Sch. D Case 1. The tax-payer was not carrying on
business in dollars, but the transactions in dollars were
intimately related to their principal business and the
profits earned by sale of dollars were treated as profits
taxabl e as business profits.
In T. Beynon & Co. Limted V. Qgyg (Surveyor of TaxeS(2) the
t ax- payer carrying on business as Coal Merchants, Ship and
I nsurance Brokers, and as sole selling agent for various
Col liery Companies, in which latter capacity it was part of
its duty to purchase wagons on behalf of its clients, bought
a large nunber of wagons on his own account wth the
intention of reselling them
(1) 25 T. C 292.
(2) 7 T. C 125,

801
at profit. The contention of the tax-payer ‘that the
transaction being an isolated one, the profit was in the
nature-of a capital profit on the realisation of an
i nvestment was negatived. The profits realised in this
transaction were held to result fromthe operation of the
Conpany’ s busi ness and properly i ncl udabl e in t he
conputation of the Conpany’'s profits for assessnent under
Sch. D. In doucester Railway Carriage and Wagon Co. Ltd.
v. The Conmissioners of Inland Revenue(l) the tax-payer
carried on the business of manufacturing wagons for sale or
hire. The tax-payer sold sone of the wagons |(which were
fornerly hired out. The tax-payer contended that the profit
realized by sale was an isolated transaction resulting'in a
capital profit. The House of Lords held that the “"business
was all one’', nanmely, to make profit out of wagons ‘and on
that account the profits realized by sale of wagons were
t axabl e.

The Tribunal in the present case recorded the follow ng
findings :
“I't is no doubt true that this was a single
transacti on’ But we were told by the
assessee’ s counsel that the assessee

obt ai ned prospecting licence in the colliery,
developed the colliery and then sold out.
What was the purpose of obt ai ni ng t he
prospecting |icence has not been told to wus.
The assessee was carrying on business of coa
m ning. The prospecting of coal is a part of
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the coal mning business. Therefore, in our
opi ni on, the transaction of prospecti ng,

devel oping and selling the colliery is a
transaction in the nature of a business.
Therefore, the profit arising fromthe sale
is a profit in the nature of revenue and has
been rightly brought to tax."
Qur task would have been lightened if the Tribunal had
stated the findings in greater detail. Nevert hel ess the
Tri bunal has found that the Conpany was carrying on the
busi ness, of coal m ning and prospecting of coal was a part
of the coal mning business and on that account the
transaction of prospecting, developing and selling the
colliery was a transaction in the nature of a business. On
the findings recorded by the Tribunal it follows that the
prospecting for, coal being a part of the coal mning
busi ness, the income was properly regarded as taxable. The
answer ~recorded by the H gh Court on questions (1) & (3)
nust be uphel d.
Turning to the fourth question : the sale transaction of the
Dry Ice Factory, was conpleted on Cctober 1, 1948, but the
price was finally settled in Decenber 1949. In the
settlenent, the Conpany suffered a | oss of Rs. 34, 891. The
| oss was suffered in the
(1) 12 T. C 720.
802
busi ness transaction and the only di spute raised before the
Tribunal related to the year in whichthe loss was liable to
be taken into account. The Tribunal disallowed the loss in
the assessnment of income for theyear 1950-51. The Tribuna
held that the business of the Dry Ice Factory was not
carried on in the year of account April 1, 1949 to March 31
1950, and on that account the |oss was hot adnissible as a
perm ssi bl e deduction in conputing the taxable inconme of the
Conpany for the assessment year 1950-51. The High Court
agreed wth the Tribunal. |In our judgnent, the H gh Court
was in error in holding that the lloss was not a permssible
deducti on.
Section 24 of the Inconme-tax Act, 1922, in the relevant year
of assessnment read as follows :
"(1) \Where any assessee sustains a |oss of
profits or gains in any year under any of ~the
heads nentioned in section 6, he shall be
entitled to have the anpbunt of the 1loss set
of f against as inconme, profits or gains under
any other head in that year
Provi ded t hat
(2) VWere any assessee sustains' a loss of
profits or gains in any year, being a previous
year not earlier than the previous year for
the assessment for the year ending on-the 31st
day of March, 1940, under the head profits of
busi ness, profession or vocation, and the |oss
cannot be wholly set off under sub-section (1)
the portion not so set off shall be carried
forward to the follow ng year and set off
against the profits or gains, if any, of the
assessee fromthe sane business, profession or
vocation for that year
Provi ded t hat
By sub-s. ( 1) the loss or profits or gains suffered under
any head in any year was liable to be set off against the
i ncomre, profits or gains under any other head, and by sub-s.
(2) where the loss suffered in any business, profession or
vocation could not be wholly set off under sub-s. ( 1) the
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loss not so set off had to be carried forward to the
foll owi ng year and set off against the profits and gai ns of

the sane business in the subsequent years. The Tribunal and
the H gh Court applied sub-s. (2) of s. 24 in conmputing the
taxabl e i ncome of the Conpany for the assessment year 1950-

51. But in so proceeding, in our judgnent, they were in
error. The business of Dry Ice Factory was sold in Cctober,
1948. W will assunme that the Dry Ice Factory was 'a

separate business of the Conmpany and was not a part of the
ot her business carried on by the Conpany. But the price for
whi ch the business was sold was settled in Decenmber 1949.
Until the price was

803

settled, 1loss did not accrue or arise to the Conpany. The
loss was suffered in the account year 1949-50 and could be
al | oned agai nst the income of that year under S. 24(1). The
assunmption that the |oss was suffered in the previous year
i.e., 1948-49 was, in-our judgrment, not warranted. The case
was pl ainl'y governed by sub-s. (1) of s. 24. The answer to
the fourth  question recorded by the High Court nust be
di schar ged.

The answers to questions (1) & (3) recorded by the High
Court are affirmed. ~Question (4) WIIl be answered in the

affirmative and in favour of the Conpany. In view of the
di vi ded success, therewill be no order as to costs in this
Court. The order »as to costs in the Hgh Court is
mai nt ai ned.

V.P.S. Appeal s al'lowed in part.

ML1 Sup. CI/69-2
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