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CASE NO. :
Appeal (crl.) 1228 of 2007

PETI TI ONER
Tama @ Tanmal Mal

RESPONDENT:
State of West Benga

DATE OF JUDGVENT: 11/09/2007

BENCH
S.B. Sinha & H' S. Bed

JUDGVENT:
JUDGVENT

ORDER
Leave granted.

Sol e appel l ant is before us being aggrieved by and dissatisfied with the

j udgrment of convicti'on and sentence dated 6.3.2006 passed by a Division
Bench of the Calcutta Hi gh Court in Crininal Appeal No. 191/2002 whereby
and whereunder the appeal preferred by the appellant herein froma judgnent
of conviction and sentence dated 1.2.2002 passed by the Additional District
& Sessions Judge, Jangi pur, Mirshidabad, in Sessions Case No.

49/ 99/ Sessions Trial No. 3 of 2000, convicting the appellant for comm ssion
of offence under Section 302 of the Indian Penal Code and sentencing himto
rigorous inprisonment for life and a fine of Rs. 2000/-, was dismi ssed.

The occurrence took place at about 1.30 p.m on 29th Septenber, 1990 in a
village known as Jindighi in the District of Mrshidabad. The case of the
prosecution is that the deceased Alimat alias A iul Zaman, younger brother
of the first informat Badiujjamn (PW1), along with one Samr Sei kh (PW2)
had gone to the said village for purchasing paddy. He did not find any
paddy and wal ked around with the appellant in that 'village. Wile returning
home al ong the westren side of the village when he reached near the house
of one Surath Dewan (PW4), Surath Dewan began talking with him One Samr
Sei kh (PW2) was also with the appellant at that tine. Wen PW2 Samr

Sei kh had wal ked about 60 cubits away fromthe deceased, he nmet G yasuddin
who was coming fromthe opposite direction. PW2 stated that when he | ooked
behi nd, found that although the appellant and the deceased were wal ki ng
toget her, the appellant suddenly becane agitated and stabbed the deceased
on his chest with a knife.

On being informed of the said incident, the first informat Badi ujjanman
(PW1) went to the said village. Indisputably the first information report
was | odged at 0615 hours on 30th Septenber, 1990.

The prosecution in support of its case, besides exanmning the first
i nformat Badi ujjaman (PW1), also exam ned Samr Sei kh (PW2) and G as
Sei kh (PW3) who were the eye witnesses to the occurrence.

As noticed hereinbefore, the |earned Trial Judge as also the H gh Court
relied on the testinonies of the said eye witnesses PW2 and PW3 and
convi cted the appellant for conm ssion of an offence under Section 302 of
the | PC.

Lear ned counsel appearing on behalf of the appellant in support of this
appeal, would inter alia, submt that the | earned Trial Judge and
consequently the H gh Court conmmitted an error in passing the judgnent of
conviction and sentence as; (i) the First Informati on Report was | odged
after considerable delay; (ii) the Investigating Oficer could not collect
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any bl oodstains fromthe place of occurrence as on his own saying by the
first informant (PW1) that there was heavy torrential rains; (iii) the
weapon of attack, nanely, knife was not recovered.

We have been taken through the evidence of PW1, PW2 and PW3 as also the
evidence of Dr. S.K Chakrabarty (PW9). The fact that the deceased nmet a
hom cidal death is not in dispute. Fromthe evidence of the Doctor (PW9),
who conducted the post-nortem examination, it appears that follow ng
injuries were found on the person of the deceased:

(1) One punctured injury-(stab wound) on the right side of the chest inits
sixth intercostals space, cutting sixth rib 21/2 X chest cavity deep

(2) One stab would on the left lateral side of the chest inits fifth
i ntercostals space. Blood in chest cavity.

PW1, the informant was not an eye witness. He was informed about the
occurrence by PW2. PW2 in his evidence has categorically stated that when
they were goi ng together, he wal ked ahead of the deceased and was tal ki ng
wi th one G yasuddin who had been conming from opposite direction. Wen he

| ooked behind he found that the appellant had stabbed the deceased with a
knife on his chest and he had been fleeing away. PW3 in his deposition
substantially corroborated the statement of PW2 stating that while he was
talking to Samr Sei'kh, Alimat (the deceased) was standi ng about 60 cubits
away from hi m near 't he house of Surat Dewan, the incident occurred and he
saw t he appel | ant stabbi ng the deceased whether the appellant fled away.

The submi ssion of the | earned counsel for the appellant that the First

I nformati on Report was | odged after some delay is not of nuch substance. It
has been stated by PW1 first informant in hi's deposition before the Court
that as there was torrential rains, he could not go to the police station
that day. W nmay al so place on record that the police station is situate at
a distance of about 21 Kilonetres fromthe place of occurrence.

We may furthernmore notice that the veracity of the testinony of

PW 2 had not been questioned in the cross-exam nation. There has hardly
been any cross-exam nation of the said w tnesses. Except naking sone stray
suggestions that the appellant did not stab the deceased, no other question
inregard to the veracity of his statement had been put. Nothing has been
elicited by the defence fromthe cross-exam nations of PW?2.

VWen the testinonies of two eye w tnesses had been believed by the |earned
Trial Judge as also by the H gh Court and in view of the fact that we did
not see any reason to differ with the findings of the two Courts, in our
opi ni on, the fact whether the bl oodstains collected fromthe place of
occurrence by the Investigating Oficer had been sent to the Forensic
Expert for chemical exam nation or not, pales.into insignificance, W are
furthernore of the opinion that whether the knife was recovered or not is
al so not of nuch inportance.

Qur attention was drawn to the statenent of Dr. Chakrabarty (PW9) to the
fact that according to the said witness, the injury suffered by the
deceased coul d be caused if anybody falls an iron railing. Such a statenent
made by PW9 does not |ead us anywhere. It was not the case of the defence
that there was any iron railing or the deceased had fallen on any iron
railing. Even such a question was not put to PW2 and PW3 in the cross-
exam nati on.

For the aforenentioned reasons, we are of the opinion that there is no
merit in this appeals. It is dismssed accordingly.




