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PETI TI ONER
THE COVMONVEALTH TRUST LTD., CALICUT, KERALA

Vs.
RESPONDENT:
THE COVM SSI ONER OF | NCOVE TAX, KERALA |1, ERNAKULAM
DATE OF JUDGVENT: 30/ 07/ 1997

BENCH
S. C AGRAWAL, D. P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
W TH
CIVIL APPEAL (N.T.) NO. 2979 OF 1982
JUDGMENT
D. P. Wadhwa, J.

These two appeals by certificate under Section 261 of
the Incone Tax Act, 1961 (for short ‘the Act’) are directed
agai nst the judgnent dated Novenber 27, 1981 of the Keral a
H gh Court. The judgment is now reported-in (1982) 135 ITR
19 (F.B.). The following two questions were decided by the
H gh Court:

"1. Wether on the facts and in

the circunstances of the case, the

Tribunal is right in llaw in

deleting Rs.1,260/- towards " house

rent under Section 40 (a)(v) of the

I ncone-tax Act, 19617?

2. VWet her on the facts and in

the circunstance of the case, the

Tribunal was justified in holding

that the assessee did not have the

right of substituting the market

value as on 1.1.54 in respect of

depreci abl e assets?

While the first question was referred at the instance
of the revenue, the second question was at the instance of
the assessee. Both the question were, however, answered by
the High Court in favour of the revenue and against the
assessee.

The i nmpugned judgnent in so far as it answers the first
guesti on has been overruled by this Court in Conm ssi oner of
I ncome Tax, Bonmbay and others vs. Mfatlal Gangabhai & Co.
(P) Ltd. and other (1996) 7 SCC 569. Accordingly the answer
to this question has to be given in favour of the assessee
and agai nst the revenue.

It is the second question in which arguments were
addressed before us. Wiile the revenue gets support fromthe
decisions of the Hgh Courts of Gujarat, Allahabad and
Calcutta for upholding the inpugned judgnment, the assessee
gets support fromthe decision of the Bonbay H gh Court.
Gujarat, Allahabad and Calcutta decisions are reported
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respectively in Rajnagar Vaktapur Gnning, Pressing and
Manufacturing Co. Ltd. vs. CIT (1975) 99 ITR 264, CIT vs.
Upper Doab Sugar MIls (1979) 116 I TR 240 and India Jute Co.
Ltd. vs. CT (1982) 136 I TR 597. Bonbay decision is reported
in Goculdas Dossa and Co. and other vs. J.P. Shah and ot her
(1995) 211 I TR 706.

To understand rival contentions we may briefly advert
to the facts of the case

The assessnment year is 1971-72, the accounting vyear

being 1970-71. The assessee, a limted conpany, was
possessed of consi derabl e properties at Calicut and
Mangal ore. It owned these properties right from 1920

onwards. The assessee had been allowed in the previous year

During the period relevant. to the assessment year 1971-72
the assesee sold sone of these properties on which it had
al ready cl ained depreciation.. The Calicut Waving Factory
was sold for Rs. 20,000/-, its woriginal value being Rs.
10, 000/~-. " The assessee has i ncurred an addi ti ona

expenditure of° Rs. 979/- on this property. As noted above
depreci ation has been allowed on the value of the property
inthe wearlier years. |In conmputing the capital gains the
assessee showed a capital loss of Rs. 78/- on the sale of
this property. This ‘the assessee did on revaluing the
property as on January -1, 1954. The assessee sold its
Mangal ore building’ for Rs. 2,25,000/-. Its original cost as

adjusted canme to Rs. 76,680/-. IN respect of these buil dings
al so depreciation has been claimed  and allowed in the
previ ous years. Here again the _assessee revalued the

buil ding as on January 1, 1954 and on that basis showed the
capital gains at Rs. 44, 713/-. The stand taken by the
assessee was that it had the option under Section 55(2) (i)
of the Act either to adopt the witten down value of the
buil ding or the value of the building as on January 1, 1954
and it has chosen the latter. the Incone Tax Oficer
however, took the view that the assessee did not have the
right to substitute the value as on January 1, 1954 because
the assets were depreciable assets to which Section 50(1)
applied which was a special provision in respect of
depreci abl e assets and the provision as contained in Section
55(2) (i) allow ng option which was general provision was not
applicable in the case of depreciable assets. The 1l ncone Tax
Oficer, therefore, substituted the original value an
arrived at a capital gain of Rs. 9021/- in the case of
Calicut property and Rs. 1,46,320/- in the case of Mngalore
buil dings. On appeal filed by the assessee the Appellate
Assi stant Conm ssioner agreed with the Inconme Tax O ficer
He was also of the viewthat the assessee did not have the
right to substitute value as on January 1, 1954 in respect
of depreciable assets. The assessee then went to the I ncone
Tax Appellate Tribunal and the Appellate Tribunal disn ssed
the appeal but at the instance of the assessee referred the
af oresaid second question for the decision of the High
Court. The Hi gh Court agreed with the view of the Appellate
Tri bunal and decided the question in affirmative, in favour
of the revenue and against the assessee. On certificate
granted by the Hi gh Court under Section 261 of the Act this
appeal has come before us.

Bef ore we consider the judgnents of the High Courts it
will be appropriate to set out the relevant provisions of
| aw. These would be Section 32(1)(iii), 41(2) and 43(6) in
Part D and Section 45, 48, 49, 50 and 55 in Part E under
Chapter IV relating to conputation of total incone :

"32. Depreciation.- (1) in respect

of depreci ation of bui | di ng

machi nery, plant or furniture owned
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by the assessee and used for the
pur poses of t he busi ness or

pr of essi on, t he foll owi ng
deductions shall, subject to the
provi sions of Secti on 34, be
al | oned -

(iii) in the case of any building,
machi nery, plant or furniture which
is sold, discarded, denolished or
destroyed in the previous year
(other than the previous year in
which it is first brought into
use), the amount by which the
noneys payable in respect of such
bui | di ng, machi nery, pl ant or
furniture, together with the anmount
of scrap value, ifany, fall short
of "'the witten down val ue thereof:
41(2) \Were any buil di ng, machinery
plant or furniture which is owned
by the assessee and ~which was  or
has been used for ~the purpose of
busi ness or profession is sold,
di scarded, denplished or destroyed
and the noney payable in respect of
such buildi ng, /machinery, plant or
furniture, as the case may be
together with' the amount of scrap
value, if any, exceed the witten
down val ue, so much of the excess
as does not exceed the difference
between the actual cost and the
witten down val ue shal | be
chargeable to incone-tax as incone
of the business or profession of
the previous year in which  the
noneys payable for the building,
nmachi nery, pl ant or furniture
becane due:

Provided that where the building
sol d, discarded, denol i shed or
destroyed is a building to which
Expl anati on 5 to Section 43
applies, and the noneys payable in
respect of such building, together
wi th amount of scrap value, if any,
exceed t he act ual cost as
determ ned under the Explanation
so much of the excess as does not
exceed the difference between the
actual cost so deternmined and the
witten down val ue shal | be
chargeable to income-tax as incone
of the business or profession of
such previous year.

Expl anation.- \ere t he noneys
payabl e in respect of the building,
machi nery, pl ant or furniture

referred to in this sub-section
become due in a previous year in
which the business or profession
for the pur pose of which the
bui | di ng, machi nery, pl ant or
furniture was being used is no
| onger in existence, the provisions
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of this sub-section shall apply as
if the business or professionis in
exi stence in that previous year."
43 (6) "witten down val ue" neans-
(a) in the case of assets, acquired
in the previous year, the actua
cost to the assessee;

(b) in the case of assets acquired
before the previ ous year, t he
actual cost to the assessee |ess
all depreciation actually allowed
to himunder this Act, or under the
I ndi an I ncone-tax Act, 1922 (Xl of
1922), or any Act repeal ed by that
Act, or under any executive orders
i ssued when the Indian |ncone-tax
Act, 1886 (lI© of ~1886),  was in
force:

Provided that in determning the
witten down value in respect of
bui I'ding, machi nery _or plant for
the purposes of clause (ii) of sub-

section (1) of section 32,
"depreciation actual ly al | owed"
shal |l not i'ncl uded depreciation

al | owed under sub-clauses (a), (b)
and (c) of clause (vi) of sub-
section (2) of section 10 of the
I ndi an I ncone-tax Act, 1922 (Xl of
1922), where such depreciation was
not deductible in determning the
witten down value for the purposes
of the said clause (vi).

Expl anati on

"45. Capital gains. - (1) Any
profits or gains arising fromthe
transfer of a capital asset
effected in the previous year
shal |, save as other w se provided
in sections 53, 54 and 54B, be
chargeable to income-tax under the
head "Capital gains", and shall be
deened to be the income of the
previous year in which the transfer
took pl ace.

48. Mode of conput ati on and
deductions.- The incone chargeabl e
under the head "Capital gains"
shal | be conputed by deducting from
the full value of the consideration
recei ved or accruing as a result of
the transfer of the capital asset
of follow ng amounts, nanely : -

(i) expenditure incurred wholly and
exclusively in connection with such
transfer

(ii) the cost of acquisition of the
capital asset and the cost of any
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i mprovenent thereto.

49. Cost with reference to certain
nodes of acquisition. (1) Wuere the
capital asset becanme the property
of the assessee-

(|) on any kkkkkkhkhkhkhkkkkkhkkhkhkhkhkhkx*%x
assets on the total or partia
partition of a Hindu undivided

famly
(ii) under a gift or wll;
(iii) (a) by successi on,

i nheritance or devolution, or

(b) on any distribution of assets
on the dissolution of a firm body
of individuals or other association
of person, or

(c) on any distribution of assets
on the liquidation of a company, or
(d) under a transfer to a revocable
or .an irrevocable trust, or

(e) under— any such transfer as is

referred to in _clause (iv) or
clause (v) or.~ cl ause (vi) of
Section 47,

the cost of/ acquisition of the
asset shall be deened to be the

cost for which the previous owner
of the property acquired it, ~as
i ncreased by the cost of ~ any
i mprovenent of the assets incurred
or borne by the previous owner or
the assessee, as the case may be.

Expl anation.- In this sub-section
the expression "previous owner of
the property" in relation to any

capital asset owned by an assessee
neans the |ast previous owner of
the capital asset who acquired it
by a nbde of acquisition other than
that referred to in clause (i) or
clause (ii) or clause (iii) of this
sub-section.
(2) X X
X X
50. Special provision for computing
cost of acquisition in the case of
depreci able assets. - where the
capital asset is an asset in
respect of which a deduction on
account of depreciation has been
obtained by the assessee in any
previous year either under this Act
or under the Indian Income-tax Act,
1922 (XI  of 1922), or any Act
repealed by that Act, or under
executive orders issued when the
I ndian I ncone-tax Act, 1886 (Il of
1886), was in force, the provisions
of Section 48 and 49 shall be
subj ect to the fol l owi ng
nmodi fi cati ons: -
(1) The witten down val ue, as
defined in cl ause (6) of
Section 43, of the asset, as
adjusted, shall be taken as
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the cost of acquisition of the
asset.

(2) Where wunder any provision
of Section 49, read with sub-
section (2) of Section 55, the
fair market-val ue of the asset
on the 1st day of January,
1954, is to be taken into
account at the option of the
assessee, then, the cost of
acqui sition of t he asset
shall, at the option of the
assessee, be the fair narket-
val ue of the asset on the said
date, as reduced by the anopunt

of depreci ati on, i f any,
allowed to the assessee after
t he sai d dat e, and as
adj ust ed.
55. ‘Meani ng of "adjusted", "cost of
i mprovenent " and "cost of

acquisition". (1) For the purposes
of sections 48, 49 and 50, -

(a) "adjusted”, in relation to
witten down /value or fair nmarket
val ue, neans di m ni shed by any | oss
deducted or increased by the profit
assessed, under ' the provisions of
clause (iii) of sub-section (1), or
clause (ii) of sub-section (1A), of
section 32 or sub-section (2) or
sub-section (2A) of section 41, as
the case may be, the conputation
for this purpose being made with
reference to the period comencing
fromthe 1st day of January, 1954,
in cases to which clause (2) of
section 50 appli es;

(b) "cost of any inprovenment™, in
relation to capital assets, -

(i) where the capital asset becane
the property of the previ ous owner
or the assessee before the 1st day
of January, 1954, and the fair
mar ket value of the asset on that
day is taken as the cost of
acquisition at the option of the
assessee, neans all expenditure of
a capital nature incurred in nmaking
any additions or alternations to
the capital asset on or after the
said date by the previous owner or
the assessee, and

(ii) in any other case, neans al
expenditure of a capital nature
i ncurred in making any additions or
alterations to the capital asset by
the assessee after it becane his
property, and, where the capita
asset became the property of the
assessee by any of the nodes
specified in sub-section (1) of
section 49, by the previ ous owner,
but does not i ncl ude any
expenditure which is deductible in
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conputing the i ncome chargeabl e
under t he head "interest on
securities", "lncone from house
property", "Profits and gains of
busi ness or profession", or "lncone
from other sources", and the
expression "inproverment"” shall be

construed accordi ngly.

(2) For the purposes of Section 48

and 49, "cost of acquisition", in

relation to a capital asset, -
(i) where the capital asset
becamre the property of the
assessee before the 1lst day of
January, 1954, neans the cost
of acquisition of the asset to
the assessee or the fair
mar ket val ue of the asset on
the 1st _day of January, 1954,
at the option of the assessee;
(ii) where the capital asset
becamre the property of the
assessee by any of the nodes
specified in sub-section (1)
of section 49, and the capita
asset becane the property of
the previous owner before the
1st day of January, 1954,
means the  cost of the capital
asset to the previ ous owner or
the fair market value of the
asset on the 1st day of
January, 1954, at the option
of the assessee;
(iii) where the capital asset
becamre the property of  the
assessee on the distribution
of the capital assets of a
conpany on its |iquidation and
the assessee has been assessed
to income-tax under the head
"Capital gains" in respect of
that asset under section 46,
nmeans the fair nmarket val ue of
the asset on the date of
di stribution;
(iv) X
X X
(v) where the capital asset,
being a share or a stock of a
conpany, became the property
of the assessee on-
(a) the consol i dati on and
division of all or any of the
share capital of the conpany
into shares of |arger anount
than its existing shares,
(b) the conversion of any
shares of the conpany into
st ock.
(c) the reconversion of any
stock of the company into
shares,
(d) the sub-division of any of
the share of the conpany into
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shares of smaller amobunt, or
(e) the conversion of one kind
of shares of the company into
anot her kind, neans the cost
of acquisition of the asset
calculation, with reference to
the cost of acquisition of the
shares, or stock from which
such asset is derived.

(3) Were the cost for which the

previ ous owner acquired t he

property cannot be ascertained, the

cost of acquisition to the previous

owner neans the fair  nmarket val ue

on the date on which the capita

asset becone the property of the

previ ous owner."

(Section 32(1-A)(ii) and Section 41(2-A) would not be
rel evant for our purposes and therefore not reproduced).

We nay- now consider the judgnents of the Hi gh Courts
referred to during the course of arguments. In R V. G nning,
Pressing & Mg. Co. Ltd. vss CI.T. (1975) 99 ITR 264
(CQujarat), the assessee conpany was under liquidation. In
the accounting year relevant to the assessment year 1968-69
sone of the assets being building and machi nery were sol d.
These assets were purchased before January 1, 1954. The
assessee had obtained depreciation on - the said assets. The
assessee claimed that it should be permitted to substitute
the market valuation of the machinery and building as on
January 1, 1954 as the cost of “acquisitionfor purposes of
conputation of capital gains.” This was rejected by the
revenue authorities. The question before the Hi gh Court was
whet her the assessee was entitled to substitute the value as
on January 1, 1954, as the cost ~of _acquisition ' of the
bui | di ng and machi nery. The Hi gh Court answered the question
in negative in favour of the revenue and against the
assessee by hol di ng as under

"We have set out the relevant

section 48, 49 and 50. On the plain

readi ng of section 50, we think

that it is only those assessees who

acqui red depreciable assets in any

one of the nbdes prescribed under

section 49 that have the benefit of

option to select either the fair

mar ket val ue of the assets on

January 1, 1954, or the «cost of

acqui sition by the previous owner.

It is an adnmitted position that the

appl i cant - conpany is not an
assessee acquiring depreci abl e
assets in any of t he nodes
nment i oned in section 49 and
clearly, therefore, this case falls
wi thin section 50(1) and,
t herefore, in case of t he

appli cant-company for purposes of

conputation of capital gains tax

adjusted witten down value as

defined in clause (6) of section 43

of the Act would be the cost of

acqui sition of the assets.™

In AT vs. Upper Doab Sugar MIls (1979) 116 I TR 240
(Al I ahabad) during the accounting period relevant to
assessment year 1964-65 the assessee sold machinery. The
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claimof the assessee that it was entitled to exercise the
option of treating the fair narket value as cost of
acquisition was rejected by the I TO |In appeal, however, the
assessee’'s plea. He held that Section 50(2) read wth
Section 55(2) (ii) of the Act was applicable and these
sections gave an option to the assessee to conpute capita
gains by adopting fair narket value of the assets as on
January 1, 1954. The revenue went up in appeal to the
Appel l ate Tribunal which upheld the view of the AAC and
di smissed the appeal. At the instance of the revenue the
Appel late Tribunal referred the question to the Allahabad
High Court as to whether in determ ning the capital gains
arising to the assessee,  provisions of Section 50(2) and
Section 55(2)(ii) were applicable. The court answered the
guestion in the negative in favour of the departnment and
agai nst the assessee. It observed as under

"The | anguage used makes it clear

that 's.50 of the 1.T. Act. 1961,

applies to cases of depreciable

assets, and that the  provisions

t hereof —are mandatory. It wll
prevail over s.55(2) firstly
because it expressly nodifies the
provisions of s.48, and, in the
next pl ace, it is a special

provision for depreciable assets.
S.55, on the other hand, is only a
definition section. The definition
of "cost of acquisition" _given by
its sub-s.(2) is only for purposes
of ss.48 and 49. S.55(2) does not
apply to s.50 and cannot prevai
over it. In other words, the cost
of acquisition of a depreciable
asset is bound to be conputed -in
accordance with s.50, even though
the capital asset may al so on facts
be within the purview of sub-sec.
(20 of s.55. If the case of a
depreci able assets owned by the
assessee from before 1st January,
1954, were to be governed by
s.55(2) then there was no occasion
or need to enact sub-s.(2) of s.50.
Under sub-s.(2) a special provision
has been nade for capital assets
which are covered by s.49 as well
as s.55(2), nanel vy, assets
indirectly acquired and which were
owned by the previous owner from
bef ore 1st January, which are owned
by the assessee as the origina
owner sub-s.(1l) of s.50 applies,
even though the asset may have been
owned by the assessee from before
1st January, 1954. In such a case
s.50(1) does not contenplate that
the assessee can treat the fair
mar ket val ue of the asset as on 1st
January, 1954, as the cost of
acquisition. The witten down val ue
of the asset has to be taken as the
cost of acquisition."
In Prime Product Pvt. Ltd. Kanpur vs. CIT (1979) 116
| TR 473 (Al |l ahabad), the Hi gh Court took the sane view as in
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Upper Doab Sugar MI1ls case.

In India Jute Co. Ltd. vs. CT (1982) 136 I|ITR 597
(Calcutta), the question before the court was whether the
Appellate Tribunal was right in holding that for the
conput ati on of the profits under the head "Capital gains" in
respect of the depreciable assets which had becone the
assessee’'s property before 1lst January, 1954 and which were
sold by it during the previous year relevant to the
assessment year 1962-63, it was not entitled to seek the aid
of Section 55(2)(i) of the Act and opt for and substitute
their fair market value as on 1st January, 1954, as the cost
of acquisition thereof in place of their witten down val ue?
The Court answered the ‘question in the affirmative and in
favour of the revenue. The court observed that Section 48
dealt with the general npde of the conputation and deduction
and that heading of Section 50 was significant which
provides for " Speci al~ provision for conputi ng cost
acqui sition in the case of depreciable assets". The court
then further observed as under

"I'f ‘a special node is provided then

the general neaning given by sub-

s.(2) of s.55 could not apply.

Furt her nor e, this wel | -settled

canon of construction that the

definition in/a section provided in

a certain provision of an Act nust

be linmted to t he pur pose
indicated in ‘that sub-section _and
it coul d not ext ended by

construction unless there is a

clear inplication to that effect.

In this case, it is significant

that sub-s.(2) of s.55 does not

mention that for the purpose of

"this chapter” or "this group of

sections" the cost of acquisition

inrelation to the capital ‘assets

shoul d be as indicated in the

different clauses as indicated in

sub-s.(2) of s.55 but limts the

purposes of the different clause

only to ss.48 and 49 and thereby

excluding the operation of "the

speci al provision of conputing cost

of acqui sition of depreci abl e

assets". Wiere there is a specia

provision dealing with a particul ar

provision, the special provision

nmust prevail."

In coming to this conclusion, Calcutta H gh /Court
followed the decisions of the Allahabad and Gujarat High
Courts.

The Kerala Hi gh Court Court (F.B) in the judgnent
(1982) 135 ITR 19 which is in the appeal before us also
foll owed two decisions of the Allahabad Hi gh Court nentioned
above. The court said that though Section 55(2) gave an
option to an assessee to choose one of the two values as the
cost of acquisition for the purpose of Section 48, in a case
to which Section 50 applied, Section 48 had to be read
subject to the nodification and, consequently, the option
woul d not be available and that the cost of acquisition
woul d have to be taken in such a case as the witten down
value as defined in cl.(6) of Section 43. The Hi gh Court in
the i npugned judgenent then observed as under

"W are not inpressed wth the
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contention of the |earned counse

for the assessee that since the

definition of "cost of acquisition”

in s.55(2) will apply for the

purpose of s.48 and this is a case

to which s.48 would so apply,

s.55(2) must govern despite s.50 of

the Act. That would be to render

s.50 inoperative. W do not see why

we shoul d resort to such a

construction. Wile t he option

contenpl ated under s.55(2) of the

Act will be available in every case

where capital gains is deternmnned

in accordance with's. 48, that would

not be the case where what is

applicable is not s.48 as such but

s. 48 as nodi fied by s.50. The

speci'al provision nust necessarily

operate in such a case so as to

render _the option _under ~s.55(2)

unavail able and also to equate the

cost of acquisition in such a case

with the witten down value as

defined in cl/(6) of s.43."

Ful | Bench of the Bonbay H gh Court has, however,
struck a different note. In CGocul das Dossa and Co. and ot her
s vs. J.P. Shah and others (1995) 211 |ITR 706, the High
Court disagreed with the views of Cujarat, Allahabad, Kerala
and Calcutta Hi gh Courts and held that the assessee who had
purchased a depreciable asset prior to January 1, 1964
(substituted for 1st January, 1954 by Act 29 of 1977 with
effect from 1.4.78) was entitled to~ the option of
substituting the fair market value on that date as the cost
of acquisition for computing its capital gains. In the
Bonbay case the assessee had purchased | and, building, plant
and machinery of a factory much  prior to January /1, 1964.
The assessee sold the building, l'and, plant and nachinery in
the accounting year relevant to the assessnent year 1981-82.
The assessee had clainmed depreciation on- building and
machi nery year after year. 1In the return of income for the
rel evant assessnent year while working out-—the long-term
capital gains, the assessee substituted the fair ~narket
val ue of land, building and machi nery as on January 1, 1964,
as the cost of acquisition by exercising the option under
Section 55(2). The | ncone-tax Oficer held that the
assessee, in view of Section 50, did not have that option
since it had acquired the property voluntarilyl by purchase
and not in the circunstance nentioned in Section 49/ The
I ncome-tax Officer further held that the witten down val ue
of the said depreciable assets as adjusted, along wi th cost
of its inprovenent would be the correct price for working
out the capital gains and on that basis, issued a denand
noti ce under Section 156 of the Act. On appeal by the
assessee Comm ssioner of |Incone-tax (appeal) upheld the
order of the Inconme-tax Officer. The assessee filed a second
appeal before the Appellate Tribunal but since there was a
challenge to the validity of Section 50 wit petition was
filed in the High Court. The H gh Court elaborately
di scussed the relevant provisions of the Act. It disagreed
with the views of the other H gh Courts that Section 50 was
a special provision and would, therefore, prevail over the
general provisions of Section 55(2). The H gh Court said
both the provisions operated upon different and independent
areas and that Section 55(2) was the only source of option
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while Section 50(2) was not the source of option. It said
Section 50 specified that only Section 48 and 49 were
subject to the nodification nentioned therein and that the
option given in Section 55(2) was not made subject to
Section 50. The H gh Court was of the view that it appeared
that it was not brought to the notice of courts that the
guestion of the purchaser-assessee being entitled to the
option or not had to be determined only on the basis of
Section 50(1) read with Section 48 and 55(2) and not Section
50(2) of the Act. It went as to add:

"No doubt, the assessee purchasing

a depreci abl e asset and an assessee

acquiring it otherwise can be said

to belong to different classes but

we are unable to see  what that

classification has to do wth the

obj ect sought to be achieved by the

provision, “viz., to prevent the
assessnment of illusory capital gain
on account of i'nflatiaonary

condi-tions and decreasing val ue of

noney. It would make no-difference

whet her the capital —asset which

gave rise to the capital gain has

been acquired by the assessee

ei ther by purchased or by gift. The

classification bet ween the

depr eci abl e and non- depr eci abl e

assets and bet ween t hese t wo

cl asses of assessees have no nexus

to the obj ect of enact ment .

Contrary interpretation has the

potentiality of making section 50

i rrational and, t her ef or e,

violative of article 14 of the

Constitution. It is settled lega

position that, there has to be an

attenpt to save a pi ece of

| egi sl ati on, i f possi bl e; by

reading it down so as to nmake it

constitutional. No doubt, wordings

enpl oyed in section 50(2) are

clumsy. One way of reading its, is

to disregard the reference to

section 49 because the right to

substitute; the fair market value

as the cost of acquisition springs

fromsection 55(2) and not section

49. Such exercise of reading down

and nodifying the provisions has

been undertaken in sonme cases like

Manubhai A. Sheth v. N D. N rgudkar

(1981) 128 ITR 87 (Bom) and A

Sanyasi Rao v. Government of Andhra

Pradesh [1989] 178 ITR 31 (AP). It

seens necessary to do soin this

case al so".

The basic question that involves in the present case is
if an assessee, who has acquired capital asset before
January 1, 1954 ot herw se than by any of the npdes nentioned
in Section 49 and sold it after January 1, 1954 is also
entitled to have the quantum of taxable <capital gains
conputed in the manner provided by clause (i) of sub-section
(2) of Section 55 of the Act? Hgh Courts of Gujarat,
Al | ahabad, Cal cutta and Keral a have, however, held that this
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could not be so as Section 50(1) being a special provision
for conputing cost of acquisition in the case of depreciable
assets it would override the general provisions of Section
55(2) which according to these Hgh Courts would be
applicable to the cases of non-depreciable assets or
depreci abl e assets where depreciation had not been cl ai ned.
Bonbay High Court on the other hand has not followed this
i ne of reasoning.

In the present case it is not disputed that it is
Section 48 which is applicable and not Section 49. Under
Section 48 to conpute the income chargeabl e under the head
"Capital gains", the val ue consi deration received on
transfer of the capital @asset is to be deducted by the
expenditure incurred on the transfer and the cost of
acquisition of the capital asset and the cost of any
i mprovenent thereon. ~The expenditure that m ght have been
incurred on the transfer of capital asset and the cost of
any i nprovenent thereon are not the subject of any
controversy in the case before us. Section 49 is not
applicabl'e as the capital asset was not acquired by any of
the nodes nmentioned in that section. Coming to Section 50 it
states, in so far as it relevant, that when depreciation has
been obtained on the capital asset, the provision of Section
48 is subject to the nmodification that "the witten down
val ue, as defined/in clause (6) of Section 43 of the asset,
as adjusted, shall be taken as the cost of acquisition of
the asset". It is the expression "as adjusted" of which
nmeani ng has been given in section 55(1)(a) and it is to be
applied while considering the  applicability of Section
50(1). Under section 55(1)(a) the expression "adjusted" in
relation to witten down value of fair market value, neans
di m ni shed by the loss deducted or increased by any profit
assessed under the provisions of clause (iii) of sub-section
(1) of Section 32 or sub-section(2) of Section 41, as the
case may be, and in case to which clause (2) of Section 50
applies the conputation for this purpose being made wth
reference to the period comencing from the 1st / day of
January, 1954. Significantly the words "as adjusted’ have
been used in order to avoid the possibility of there been
used in order to avoid the possibility of there being a
doubl e tax where the question of any term nal (bal ancing)
al  owance under Section 32 or bal anci ng charge under Section
41 is i nvol ved. Therefore in its application of the
expressions "as adj usted" the witten down value  as
ascertai ned according to sub-section (6) of-Section 43 shal
be adjusted with either subtraction of the ternina
(bal ancing) allowance or with addition of the ~anount of
bal anci ng charge, if any, allowed out of or taken into the
busi ness incone. Were the capital asset is sold for 'less
than the witten dowmn value the difference or deficiency
between the sale price and the witten down val ue is all owed
as a deduction in conputation of the business profits
(Section 32(1)(iii)) which is terned as "balancing (or
term nal) allowance” and where the asset is sold for nore
than the witten down values, the sale price being | ess than
the cost, the excess realised over the witten down value is
charred as business profits (Section 41(2)) and is terned as
"bal anci ng charge". Part D of Chapter IV of the Act does not
provide for the circunstance when the depreci ated asset has
been sold for a price which is nore than the cost. This
consi dered under the provisions of Part E of Chapter 1V
deal i ng under the provisions of Part E of Chapter |V dealing
with capital gains and nore particularly Section 50 falling
under Part E. While now sub-section (1) of Section 55 which
uses the expressions "adjusted® and "cost of inprovement”
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applies for the purposes of Section 48, 49 and 50, sub-
section (2) of Section 55 which uses the expression "cost of
acquisition" is for the purpose of Section 48 and 49.

In conmercial parlance conputation of capital gain
woul d nean the actual gains nmeasured by the difference
between the sale price and the cost of acquisition. It is
the "cost of acquisition" that is required to be determ ned
under the provisions of Section 48, 49, 50 and 55. Both
under Section 48 and 49 cost of acquisition will have to be
determ ned and adjusted as provided in Section 50 and 55.
Section 55(2) gives an option to both kinds of assessees,
that is, those who have purchased the capital asset as well
as those who have acquired it by any of the nbde nentioned
in Section 49 to substitute of the actual cost of
acquisition the fair market value of the asset as on January
1, 1954. Section 55(2), however, nakes it clear that the
option is available only for the purposes of Section 48 and
49 and /it is not available for a case falling under Section
50. Though the provisions of " Section 55(2) would be
avail able to every kind of capital asset whether the sane
has enj oyed the depreciation allowance or not whether in the
hands of the assessee or the previous owner, the assessee in
whose case depreciation allowance has been avail ed of before
the transfer of the capital asset the meaning of "cost of
acquisition" as stated in Section 48 and 49 woul d appear to
have been nodified in the manner stated-in Section 50. Thus,
where the assessee has not avail ed of “depreciation allowance
in respect of the capital asset Section 50 has no
application. In this view of the matter there does not
appear to be any conflict between the provisions of Section
50 and 55(2). Section 55(2) wuld be applicable to al
assets depreciable or non-depreciable for the purposes of
arriving at the cost of acquisition under Section 48 and 49
but Section 50 carves out a category of those capital assets
whi ch been subjected to grant of depreciation allowance and
this section 50 therefore provides a special nethod for
determ ning the cost of acquisition in such cases. Provision
of Section 55(2) is not subject to the provision of Section
50. These are the provisions of Section 50(2) which only are
subject to the provisions of Sections 55(2), 48 and 49. Now
to sections 48 and 49 the provision of Section 55(2) would
apply as nodified by those of Section 50. Section 50 is
appl i cabl e where the assessee has obtained deduction on
account of depreciation in respect of the capital asset in
guestion and in that case Section 55(1) ~also cone into
operation view of the expression "adjusted" which is defined
therein in clause (a) of Section 55(1). The ~expression
"adjusted" is for the proposes of Section 48, 49 and 50. For
the purpose of applying Section 55(2), Section 48 -and 49
will have to applied as nodified by Section 50. It foll ows,
therefore, where the capital asset purchased by the assessee
is a depreciable or non depreciable asset, the assessee w |l
have the option for substituting for its actual cost of
acquisition its fair market value as on 1.1.54 but where it
is a depreciable asset and the assessee has enjoyed
depreci able all owance his cost of acquisition shall have to
be determi ned as provided in Section 50.

Viewed from this angle Section 50(1) has no dependence
on the provisions of Section 55(2). There is no mention of
"fair market value" in Section 50(1) and besides that the
adjustrments stated there are wth reference to the witten
down val ue only which has nothing to do with the fair narket
val ue. W conclude, therefore, that in the present case
where the capital asset is depreciable and the assessee has
avai |l ed of deduction on account of depreciation the cost of
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acquisition shall have to be determined in term of the
provision of Section 50 read with Section 48. Al the High
Courts including Bonbay H gh Court are of the view that
Section 50(2) does not apply to any capital asset other than
that which has been acquired by any of the nbdes mentioned
in Section 49. It does not apply to the case of a person who
has hinself purchased the asset which has enjoyed the
depreciation allowance. To us is appears Section 50 is in
absolute terns specially providing for fixing the cost of
acquisition in the case of depreciable asset only. It is
difficult to accept the view of the Bonbay Hi gh Court when
it brings into operation Article 14 of the Constitution and
the judgnment proceeds nore on the basis of equitable
consideration than the clear provision of |aw. Bonbay Hi gh
Court has even read down and nodified the provisions, which
woul d appear to be rather unnecessary. W uphold the views
of the ujarat, Allahabad and Calcutta Hi gh Courts and of
the Kerala H gh Court in the inpugned judgment. The i npugned
of the Hi gh court whereby question No.2 has been answered in
favour of  the revenue is, therefore, upheld and the appea
inso far as it relates “to question No.2 is accordingly
di sm ssed

W may also note that since the relevant provisions
have been anended with effect from April 1, 1988, the
controversy of the |like the one raised in the present
proceedi ng does no | onger survive.

There will be no order as to costs.




