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ACT:

I ncome Tax- Assessment or reassessment nmade under” order or
direction from higher authority rnust relate to the
assessment of the year under review Meaning of “finding”
"direction" and "any person"--Decision of Incone-tax officer
for a particular year not res judicata for subsequent  year-
I ndi an | ncone-tax Act, 1922 (11 of 1922), s. 34(3), proviso-
Meani ng and scope of.

HEADNOTE:

The respondent was a firmcarrying on business in different
lines. It was assessed to incone-tax under s. 23(4) of the
I ncome-tax Act, 1922 for the assessment year 1949-50 on the
ground that notices issued under s. 22(2) and (4) had

not been complied with. Later on, that assessnent

412

was cancel |l ed. However, before the cancellation, it was
found that an interest income of Rs. 88,737 in the shape of
U. P. Encunbered Estates Act Bonds received by the respondent
from third parties had escaped assessment as the assessee
failed to disclose the same. The Income-tax O ficer issued
a notice for the assessnent year 1949-50 on the ground that
a sum of Rs. 88,737 had escaped assessnent in the said
assessment year. After the cancellation of the assessnent
made under s. 23(4), the Income-tax officer, ignoring the
notice issued by himunder s. 34(1)(a), included that anpunt
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in the fresh assessnent nmade by himfor the year 1949-50. The
respondent appeal ed to the Appellate Assistant Conmi ssioner
who ordered the deletion of the sumof Rs. 88,737 from the
assessment for the year 1949-50 and directed the same to be
included in the assesnent for the year ending 1948-49.
Pursuant to the direction given, the Income-tax O ficer
served a notice on the respondent under s. 34(1). Agai nst
that notice the assessee filed a wit petition in the Hgh
Court for quashing the above-nentioned proceeding on the
ground that these were initiated beyond the tine prescribed
by a. 34. The Hi gh Court accepted the petition and quashed
the notice on the ground that it was issued by the appell ant
beyond the ordinary periiod of limtation It also overruled
the contention of the appellant that no period of limtation
governed the notice in-as nuch as the second proviso to s.
34(3) was attracted to the facts of the case. The only
direction which the Appell ate Assistant Conm ssioner could
give was one which was covered by s. 31 of the Act and as
the appeal before him was confined to a particul ar
assessment ~year, the direction nmust necessarily be linmted
to a matter falling within that year. if the direction be
treated as based on a finding recorded by Appel | ate
Assi stant Conmi ssioner, that finding would have to be
di sregarded when applying the proviso. " The appellant came
to this Court by special |eave.

Hel d: (per B. P. Sinha, CJ., K ~Subba Rao and N
Raj agopal a Ayyangar JJ.). The proviso to sub-s. (3) of s. 34
of the Indian Inconetax Act, 1922 does not save the tine
limt prescribed under sub-s. (1) of s. 34 in respect of an
escaped assessnent of a year other than that which is the
subj ect matter of appeal or revision as the case may be and
hence the notice under s. 34(1)(a) issued in the  present
case was clearly barred by tine.

The jurisdiction of the High Court or ~the Supreme ' Court
under s. 66 or s. 66(b) isalimted one and is confined
only to the questions referred to them Mor eover, the
guesti ons referred by Tri bunal cannot exceed its
jurisdiction. Therefore the assessnment or reassessnent made
under the said sections or Pursuant to the  orders or
directions nade thereunder nust necessarily relate "to the
assessment of the year under review, revision or appeal _as
the case may be. "M proviso to sub-s. (3) of s. 34 -does
not confer any fresh power upon the Incone-tax Oficer to
nake assessment in respect of the escaped incones w thout
any tine limt. It only lifts the ban of Ilimtation in
respect of certain assessments made under certain provisions
of the Act and the lifting of the ban cannot be so construed
as to increase the jurisdiction of the tribunal Under the
413

rel evant sections. The lifting of the ban was only to give
effect to the orders that may be nade by the appellate,
revisional or reviewing Tribunal within the scope 'of its
jurisdiction. |If the intention was to renove the period of
[imtation in respect of any assessnent agai nst any person
the proviso would not have been added as proviso to sub-s.
(3) which deals with conpletion of an assessnment but would
have been added to sub-s. (1) of s. 34.

The word 'finding’ covers only the material questions which
arise in a particular case for decision by the authority
hearing the. case or the appeal which, being necessary for
passing the final order or giving the final decision in the
appeal, has been the subject of controversy between the
interested parties or on which the parties concerned have
been given a hearing. The expression 'direction’ refers to
a direction which the appellate or revisional authority is
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enpowered to give under the |aw. The expression "any
person” rmust be confined to a person intimately connected
with the assessnment of the year under appeal or revision.

Hel d: per Raghubar Dayal and J. R Midhol kar JJ.
(dissenting): That the notice was not in contravention of
the provisions of s. 34 and hence could not be quashed on
that ground. Wen an appeal is before an appel | ate
authority, the whole matter is at large before it and there-
fore when a specific case is put before it by an assessee,
it has both the power as well as the duty to give its
finding thereon. The ground given by an assessee for
claimng a reduction or annul ment of assessnent may be that
the i ncone upon which he had been assessed was not earned in
the accounting period of the year to which the assessnent
pertained but in respect of a specified earlier or |later
year. The appellate authority is entitled to go into the
whol e question and cone to a finnding one way or the other
The finding of a tribunal is|its conclusion on a point
agitated 'before it and for a conclusion to amunt to a
finding, itis not necessary that it should be the final and
ul ti mat e concl-usi on.

The contention of respondent that the second proviso to a.
34(3) enabling a notice to issue only to assessee in respect
of escaped income without limt of time on the ground that
the appellate authority has nade a finding or direction in
the proceeding before it nmakes a discrimnation agai nst such
assessee because it does not lift thebar of limtation with
regard to other assessees simlarly situated but with regard
to whom no finding has been made or direction given by
appel l ate authority, was rejected. It was held that prim
facie, there was a reasonable basis for the classification
The ground on which classification was nade had a rationa
relationship with the object which  was intended to be
achieved by law, ie., to detect and bring to assessnent the
escaped i ncone.

Conmi ssi oner of Income-tax v..S. M Chitnavis, (1932) L.R
59 |.A 290, Sir Kikabhai Prenchand v. Conm ssioner of
I ncome-tax (Central), Bonbay, [1954] S.C.R 219. pt. Hazart
Lal v. Incone-tax Oficer, Kanpur. (1960) 39 LT.R 26S.
Lakshman Prakash v. Conmi ssioner of |ncone-
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tax, UP., (1963) 48 |I.L R 705, A S. Khader Ismail  v.
I ncome-tax O ficer, Salem (1963)48 |I.T.R 16, Sinmrathmul v
Addi tional Income-tax Oficer, Ootachamund, (1959)36 |.T.R
41, Brindaban Chandra Basak v. |nconetax Oficer, (1962) 46
. T.R 14, K C Thomas, First Income-tax Oficer. Bonbay v.
Vasant Hira Lal Shah [1964] 6 S.C. R 431, Prashar & Anr. V.
Sasant sen Dwarkadas 49 I. T.R (S.C ) 1, Kam apat Hotilal wv.
I ncome-tax Officer, 29 |.T.R 192, Hralal Amwit Lal Shah v.
K. C.  Thomms, Incone-tax O ficer, Bonbay, 34 |.T.R 446,
General Construction and Supply Co. v. Incone-tax- Officer
(8th) C ward, Bonbay, 44 |.T.R 16, Suraj Mal Mhata & Co.
v. A V. Visvanatha Sastri [1955] 1 S.C.R 448, A Thanga
Kunju Miudaliar v. M Venkatachal am Potti & Anr. [1955]} 2
S .CR 1196 and Palaji v. Incone-tax Oficer, Specia
Investigation Circle [1962] 2 S.C. R 983, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 130 of 1962.
Appeal by special |eave fromthe Judgnent and decree dated
March 17, 1959, of the Allahabad Hi gh Court in M sc. Wit
Petition No. 280 of 1958.

K. N. Rajagopal Sastri and R N Sachthey, for the
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appel l ant Bishan Narain, G C. Sharna, O C. Mthur, J. B

Dadachanji and Ravi nder Narain, for the respondent.

A V. Vishwanat ha Sastri, D. N. Mikherjee and B. N. CGhosh

for the intervener.

January 29, 1964. ' Me Judgnent of B. P. Sinha C. J., K Subba
Rao and N. Raj agopal a Ayyangar JJ., was delivered by Subba
Rao J. The dissenting opinion of Raghubar Dayal and
Mudhol kar JJ., was delivered by Midhol kar J.

SUBBA RAo J.-This appeal by special |eave raises the
qguestion of the construction of the proviso to sub-s. (3) of
s. 34 of the Indian Incone-tax Act, 1922, as amended by Act
25 of 1933, hereinafter called the Act.

The facts lie in a small conpass and they are as follows:
The respondent is a firmcarrying on business in different
lines. It was assessed to incone-tax under s. 23 (4) of the
Act for the assessnent year 1949-50 on the ground that the
notice i ssued under sub-ss. (2)-and (4) of s. 22 of the Act
had not been conplied with. On Septenber 27, 1955, the said
assessnment was cancel |l ed under s. 27 of the Act. But before
the said cancellation, it was found that an interest income
of Rs. 88,737 in the shape of U P. Encunbered Estates Act
Bonds received by himin di scharge of

415
the debts due fromthird parties had escaped assessment as
the assessee failed to disclose the sane. The I ncone-tax

Oficer issued a notice under s. 34 (1) (a) of the Act for
the assessnment year 1949-50 on the ground that the said sum
of Rs. 88,737 had escaped assessnment in the said assessnent
year. After the assessment of that year was set aside under
s. 27 of +the Act, the Income-tax Oficer, ignoring the
notice issued by himunder s. 34 (1)(a) of the Act, included
that amount in the fresh assessnent nade by him The
assessee preferred an appeal against that order and that was
di sposed of by the Appellate Assistant Conmi ssioner on
December 4, 1957. The Appellate Assistant Comni ssioner in
his order held that the bonds were received by the assessee
in the previous accounting year ‘and, therefore, /directed
that the sumrepresenting interest on the bonds should be,
del eted fromthe assessnent for the year ending 1949-50 and
included in the --assessnment for the year ending 1948-49.
pursuant to the direction given by the Appellate  Assistant
Comm ssioner the Inconme-tax O ficer initiated proceedings
under s. 34(1) of the Act in respect of the assessnent year
1948-49. The notice issued under that section was served on
the respondent on Decenber 5, 1957. The assessee filed a
petition under Art. 226 of the Constitution in the Hi gh
Court of Judicature at Allahabad for quashing the said
proceedi ngs, mainly on the ground that the proceedi ngs were
initiated beyond the tinme prescribed by s. 34 of the /Act.
The Hi gh Court accepted the contention and quashed the
proceedings initiated by the Incone-tax Oficer. Hence the
appeal
The proceedings would be in time, if the second proviso to
s. 34(3) of the Act could be invoked. The question
therefore, is what is the true neaning of the terns of the
second proviso to s. 34(3) of the Act,. It reads:
"Provided further that nothing in this section
[imting the tine within which any action may
be taken, or any order, assessnent or re-
assessnment nmay be nmade, shall apply to a re-
assessnent made under s. 27 or to an
assessnent or re-assessnment nade on t he
assessee or any person in consequence of or to
give effect to any
416
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finding or direction contained in an order

under S. 31, s. 33, s. 33A, s. 33B. s. 66 or

s. B66A."
Prima facie this proviso lifts the ban of limtation inposed
by the other provisions of the sectionin the matter of
taking an action in respect of or making an order of
assessment or re-assessnent falling within the scope of the
said proviso. The scope of the proviso is confined to an
assessnment or re-assessnent nade on the assessee or any
person in consequence of an order to give effect to any
finding or direction contained in any order made under s. 31

i.e., in an appeal before the Assi st ant Appel | ate
Conmi ssioner, wunder s. 33 i.e., in an appeal before the
Tribunal, wunder s. 33Ai.e., in a revision before the
Conmi ssioner, under s. 33Bi.e.. in arevision before the

Conmi ssi oner agai nst an order of the Incone-tax Officer, and
under ss. 66 and 66A i.e.;, in areference to the H gh Court
and appeal against the High Court’s order to the Supreme
Court. | Learned counsel for the appellant contends that the
scope of the proviso is only confined to the assessnent of
the vyear that is the subject matter of the appeal or the
revision, as the case may be. Learned counsel for the
Department argues that the conprehensive phraseol ogy used in
the proviso takes in its broad sweep any finding given by
the appropriate authority necessary for the disposal of the
appeal or the revision, as the case may be, and to any
direction given by the said authority to -effectuate its
finding and that the said finding or direction may be in
respect of any year or any person. ~ As the phraseol ogy used
in the proviso is not clear or unanbiguous, the question
rai sed cannot be satisfactorily resolved w thout ‘having a
preci se appreciation of a brief history of s. 34 of the Act
culmnating in the enactnent of the proviso in the present
form

Under s. 3 of the Act, inconme-tax for any vyear shall be
charged in respect of the total incone of the previous year
of every assessee. Notice under s. 22 calling for return of
income is the first step in the assessnent proceedings.: Two
types of notices are nentioned in that section, namely, (i)
the public notice and (ii) the individual notice. " Me
public notice shall be, issued on or before the 1st May of
each year and the individual notice may be issued at any

417

time in the course of the assessment year. I'ncone-t ax
proceedi ngs, therefore, for a particular ~assessnment year
have to be initiated in the course of that year. But there
may be cases of escaped assessnent or under-assessnent.
Secti on 34 empowers the Incone-tax Oficer to t ake
proceedi ngs under that section both in respect of conceal ed
incone and also in bona fide cases where the inconme has
escaped assessnent or full assessnment. Section 34(1) (a)
provides for the initiation of assessment proceedings in
respect of concealed incone and s. 34(1) (b) for  other
escaped i ncone, Section 34(1) has been anended fromtine to
tinme. Under the said section, as it originally stood, the
I ncome-tax O ficer was enpowered to initiate proceedings at
any tinme within one year of the end of the year in respect
whereof the incone escaped assessnment. By Act 7 of 1939
that section was anended and eight years’ limtation from
the end of the year was prescribed in respect of conceal ed
income and a limtation of four years for other escaped
i ncore. Under Act 48 of 1948, the sane periods of
[imtation were retained, but certain conditions wer e
i nposed. By the Finance Act of 1956, it was enacted that in
the case of concealed incone the proceedings could be
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initiated at any time within 4 years of the end of the
rel evant assessnment year. Though no period of linitation
was prescribed in respect of concealed inconeg, three
conditions were inmposed, nanely, (i) that an |Incone-tax
Oficer shall not issue a notice for any year prior to the
year ending on March 31, 1941, (ii) that if +the escaped
income was |ess than rupees one | akh, he shall not issue a
notice if 8 years have elapsed after the expiry of the
rel evant assessnment vyear, and (iii) that wunless he has
recorded his reasons and unless the Central Board of Revenue
in any case falling under cl. (2) of the proviso and in any
other case, the Conm ssioner, is satisfied that for such
reasons as recorded it is a fit case for the issue of a
noti ce.

Before 1939, there was no period of Ilimtation for com
pleting the assessnent once it had been initiated within the
prescribed period of Iimtation. But Act 7 of 1939 for the
first time introduced cl. (2) in's. 34 whereunder "no order
of assessment -under-s. 23 or of assessnent or re-assessnent
under sub-section (1) of this section shall be nade after
t he

134-159 S. C 27

418

expiry, in any case 'to which (c) of sub-section (1) of sec-
tion 28 applies, of eight years, and in any other case, of
four years fromthe end of the year in which the incong,

profits or gains were first assessable".” Section 28 (1) (c)
dealt with a case of an assessee concealing the particulars
of his income or deliberately furni shi ng i naccurate

particulars of his incone. ~Act 23 of 1941 inserted a
proviso in s. 34(2) providing that "nothing contained in
this sub-section shall apply to a re-assessnent made in
pursuance of an order under section 31, section 33,  section
66 or section 66-A", i.e., provisions relating to appeals,
revisions and references: that is to say, if the assessnent
made by the Income-tax Oficer was set aside and a re-
assessment was directed to be made, the said periods of
[imtation would not apply to such reassessment. Act 48 of
1948 introduced sub-s. (3) in s. 34 in substitution of sub-
s. (2) thereof. Under that sub-section the period of
[imtation prescribed by sub-s. (2) was retained,” and the
proviso to s. 34(2) before the anendnent —was made the
second. proviso, wth sone nodifications, to the _anmended
sub-s. (3). Wil e the scope of the previous proviso was
confi ned only to the conpl etion of re-assessment
proceedi ngs, the scope of the anended proviso is nuch w der
in that it exenpts the subject-matter of that proviso from
the operation, of the period of Iimtation prescribed by the
section; that is to say, it gives full scope to the
operation of the substantive part of the section unhanpered
by the periods of limtation prescribed by sub-ss. (1), (2)
and (3) of s. 34 of the Act. Wiile the previous proviso
l[ifted the ban only in regard to the period of Ilimtation
prescribed for the conpletion of the assessment, the new
proviso lifted the ban even in respect of the initiation of
proceedi ngs under s. 34 (1) of the Act. It follows that if
a mtter fell within the terns of the proviso, there would
be no period of limtation for initiating an action or
maki ng an assessnent or reassessnent in respect of that
matter. Briefly stated, the said proviso is a proviso to
the entire s. 34. W shall consider the scope of the
proviso at a later stage of our judgnment. Then cane the
Fi nance Act of 1956. It anended s. 34 (1) and introduced a
proviso to the said sub-section, which we have noticed
earlier. That proviso, while renmpbving the period of
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l[imtation in respect of conceal ed i ncone, inposed
419
some conditions in respect thereof, but the four--year
period of limtation in respect of other escaped income was
ret ai ned. We are not concerned in this appeal wth the
subsequent amendnents.
The history of the section gives us the follow ng background
to the proviso under consideration. Broadly stated, under
Ss. 34, as it existed in 1956, (i) there was no time |limt
for initiating proceedi ngs under s. 34(1) in respect of con-
cealed incone, but such initiation could be made only sub-
ject to the conditions laid down in the proviso to s. 34(i);
(ii) 1in the case of other escaped inconme, the proceedings
could not be initiated after the expiry of 4 years from the
end of the relevant assessnent year; (iii) the assessnent
proceedi ngs once comenced shall be conpleted within the
period of limtation prescribed under s. 34(3); and (iv) to
a case to which the proviso to s. 34(3) applies, there is no
period of linmtation either for initiating the proceedings
under s.. 34 or for conpleting the assessnment commenced
ei ther under s: 23 or under s. 34(1).
Wth this background 1let us give a closer look to the
relevant terns of the proviso. The first part of the
proviso released the operation of the proviso from the
restriction inposed by s. 34 only in respect of the tine-
[imt wthin which any action nay be taken or any order of
assessment or re-assessnent nay by made. |t nmeans that the
proviso continues to be subject to the other  restrictions
i mposed under the section and it cannot override the said
provisions in that regard. Under the proviso, the period of
[imtation wll not apply to a re-assessnent nmade under s.
27 or to an assessnent or re-assessnent made on the assessee
or any person in consequence of or to give effect to any
finding or direction contained in-an order under s. 31, s.
33, s. 33B, s. 66 or s. 66A of the Act. It was not
contended, nor was it possible to contend, that by reason of
the reference to the said provisions the powers and
jurisdiction conferred on the respective. authorities,
tribunals or courts referred to therein were enlarged or
nodified by a' reference in the proviso or that the  proviso
could be read or construed as amending those sections
conferring on those bodies wider or different powers or
jurisdiction. Learned counsel for the departnment expressly
di scl ai ned any such subm ssion. Therefore, the
scope of the proviso cannot ordinarily exceed the scope of
the jurisdiction conferred on an authority under the said
provi si ons. It is not, and cannot be, disputed that under
the Income-Lax Act, year is the unit of assessnent. The
Judicial Committee in Comm ssioner of Income-tax v. S! M
Chi t navi s(1) pointed out
"For the purpose of conputing the yearly
profits and gains, each year is a separate
sel f-contained period, tine, in regard to
which profits earned or |osses sust ai-ned
before its comrencenent are irrelevant."
This Court in Sir Kikabhai Prenchand v. Conm ssioner of
I ncome-tax (Central), Bonbay(l) accepted this |egal position
when it said:
.......... for income-tax purposes, each
year is a self-contained accounting period and
we can only take into consideration inconeg,
profits and gains nade in that year and are
not concerned with potential profits which may
be made in. another year any -nore than we are
with | osses which may occur in the future."
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I ndeed, the decision of an Incone-tax O ficer given in a
particular year does not operate as res judicata in the
matter of assessnent of the subsequent years. The
jurisdiction of the tribunals in the hierarchy created by
the Act is no higher than that of the Incone-tax Oficer

It is also confined to the year of assessnment. Under s. 27
of the Act, the Inconetax Oficer cancels the best-judgnent
assessments mnmde by himif the assessee shows that he was
prevented by sufficient cause from making the returns under
s. 22 of +the Act. Section 31 prescribes the node of
di sposal by an Assistant Appellate Comm ssioner of an appea

preferred to him the appeal before him is certainly
confined to an assessnent year; after hearing the appeal, he
can either confirm reduce, enhance or annul the assessnent;
he can set aside the

(1)(1932) L. R 59 1. A 290. 297.

(2) [1954] S. C. R~ 219, 222.

421
assessment and direct the Income-tax Officer to make a fresh
assessment. The various sub-sections of that section

describe in detail the orders or directions that can be made
or issued by himin respect of various matters; but, no
power is conferred on himto make an order or issue
directions in respect of an assessnent of a year which was
not the subject-matter of the appeal. It may, therefore, be
hel d on a construction of the provisions of 's. 31, that the
jurisdiction of the Appellate Assistant Commissioner is
strictly confined to the assessnment orders of a particular
year under appeal.  Section 33, inter alia, deals wth an
appeal to the Tribunal against the order of = the Appellate
Assi stant Conmm ssi oner under s. 31; and s. 33B confers power
of revision on the Conmi ssioner against an order of the

I ncome-tax O ficer. The jurisdiction of the Appellate
Tribunal or the Revisional Tribunal, “as the provisions
indicate, is confined only to the subject-matter which is

under appeal or revision. The jurisdiction of the High
Court or the Suprene Court under s. 66 or s. 66B, as the
case may be, is far nore limted and it is confined only to
the questions referred to them Ghviously the questions
referred by the Tribunal cannot exceedits jurisdiction. It
is, therefore, nmanifest that assessment or re-assessnentmade
under the said sections or pursuant to the orders
ordirecti ons nmade thereunder nust necessarily relate to the
assessnment of the year under review, revision or  appeal
as the case may be. It is inportant to renenber that the
provi so does not confer any fresh power upon the |ncone-tax
Oficer to nake assessnents in respect of escaped incones
without any time-limt. It only lifts the ban of limtation
in respect of certain assessnments nade under certain
provisions of the Act and the |ifting of the ban cannot be
so construed as to increase the jurisdiction® of t he
Tribunal s under the relevant sections. The lifting of the
ban was only to give effect to the orders that may be  made
by the appellate, revisional or reviewing tribunal wthin
the scope of its jurisdiction. |If the intention was to
renove the period of Iimtation in respect of any assessnent
agai nst any person, the proviso would not have been added as
a proviso to sub-s. (3) of s. 34, which deals wth
conpletion of an assessnment, but woul d have been added to
sub-s. (1) thereof.

422

Now, let wus scrutinize the expressions on which strong
reliance is placed for the contrary conclusion. The words
relied upon are "section linmting the tinme", ",any person",

"in consequence of or to give effect to any finding or
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direction". Pointing out that before the amendnent the
word "subsection was in the proviso but it was replaced by
t he expression "section", it is contended that this
particul ar amendnment will be otiose if it is confined to the

assessment year under appeal, for it is said that under no
ci rcunst ances the Inconme-tax Oficer would have to initiate
proceedings for the said year pursuant to an order nade by
an Appellate Assistant Commissioner. This contention is
obviously untenable. The Appellate Assistant Conm ssioner
or the Appellate Tribunal may set aside the notice itself
for one reason or other and in that event the Income-tax
Oficer my have to initiate the proceedi ngs once again in
which case s. 34(1) will be attracted. The expression
"finding or direction", the argument proceeds, is wde
enough to take in at any rate a finding that is necessary to
di spose of the appeal ~or . directions which Appel | ate
Assi stant Conmi ssioners” have in practice been issuing in
respect of assessnments of the years other than those before
them in appeal. What does the expression "finding" in the
proviso. to sub-s. (3) of s. 34 of the Act nean? "Fi ndi ng"
has not been defined in the Incone-tax Act. Oder XX, r. 5
of the Code of Civil Procedure reads:
"In suits in which issues have been framed,
the Court shall state its finding or decision
with/'the reasons therefor, upon each separate
i ssue, unless the finding upon any one or nore
of the issues is sufficient for the decision
of the' suit."
Under this Order, a "finding" is, therefore, a decision on
an issue framed in a suit. The second part of  the rule
shows that such a finding shall be one which by its own
force or in conmbination with findings on other issues should
lead to the decision of the suit itself. That is ‘to say,
the finding shall be one which is necessary for the disposa
of the suit. The scope of the neaning of the expression
"finding" is considered by a Division Bench of the All ahabad
H gh Court in
423
Pt. Hazari Lal v. Income-tax Oficer, Kanpur(1l) ~There, the
| ear ned Judges pointed out:
"The word "finding', interpreted inthe sense
i ndi cat ed by us above, wll  only cover
mat eri al questions which arise in a particul ar
case for decision by the authority hearingthe
case or the appeal which, being necessary for
passing the final order or giving the, fina
decision in the appeal, has been the subject
of controversy between the interested parties
or on which the parties concerned  have /been
given a hearing."
W agree wth this definition of "finding". But- a Ful
Bench of the sane H gh Court in Lakshnman Prakash v.
Conmi ssi oner of Incone-tax, UP. (2) construed the word
"finding" in a rather conprehensive way. Desai, CJ.,
speaking for the Court, observed:
"A finding is nothing but what one finds or
decides and a decision on a question even
t hough not absol utely necessary or not called
for is a finding."
If that be the correct meaning, any finding on an irrel evant

or extraneous nmatter would be a finding. That certainly
cannot be the intention of the Legislature. The Madras Hi gh
Court also in A S. Khader Ismail v. Income-tax Oficer,

Salem(3) gave a very wide interpretation to that word,
though it did not go so far as the Full Bench of the All aha-
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bad H gh Court. Ramachandra lyer J., as he then was,
speaking for the Court, observed that the word "finding" in
the proviso must be given a wide significance so as to
i nclude not only findings necessary for the disposal of the

appeal but al so findings which were incidental to it. Wth
respect, this interpretation also is inconsistent with the
wel | - known neaning of that expression in the | ega
t er m nol ogy. I ndeed, |earned counsel for the respondent
hinmself wll not go so far, for he concedes that the
expression "finding" cannot be

(1) (1960 39 1. T. R 265, 272 (2) (1963) 48 1. T. R
705, 718. (3) (1963) 48 I.T.R 16
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any incidental finding, but says that it nust be a
conclusion on a material question necessary for the disposa
of the appeal, though it need not necessarily conclude the
appeal . This concessi on does not materially differ fromthe
definition we have given, but the difference lies in the
application of that definitionto the finding given in the

present . ‘case. A "finding", therefore, can be only that
which is necessary for the disposal of an appeal in respect
of an assessnment of a particular vyear. The Appellate

Assi stant Conmi ssi oner may hold, on the evidence, that the
incone shown by the assessee is not the incone for the
rel evant year and thereby exclude that ‘income from the

assessment of the year under appeal. The finding in that
context is that that incone does not belong to the relevant
year. He may incidentally find that the incone belongs to

anot her year, but that is not afinding necessary for the
di sposal of an appeal in respect of the year of assessnent
in question. The expression "direction" cannot be construed
in vacuum but nust be collated to the directions which the
Appel | ate Assistant Conmissioner can give under s. 31

Under that section he can give directions, inter alia, under
s. 31 (3) (b), (c) or (e) or s 31 (4). The expression
"directions" in the proviso could only refer to the
directions which the Appellate Assistant Conm ssioner or
other tribunals can issue under the powers conferred on him
or themunder the respective sections. Therefore, the ex-
pression "finding" as well as the expression "direction" can
be given full meaning, nanmely, that the finding is a finding
necessary for giving relief in respect of the assessnent of
the year in question and the direction is a direction which
the appellate or revisional authority, as the case may be,
is, enpowered to give under the sections nentioned therein

The words "in consequence of or to give effect to" ~do not
create any difficulty, for they have to be <collated wth,
and cannot enlarge, the scope of the finding or direction
under the proviso. |If the scope is |linited as  aforesaid,
the said words also nmust be related to the scope of the
findi ngs and directions.

The words "any person’, it is said, conclude the matter in
favour of the Department. The expression "any personin its
wi dest connotation may take in any person whether connected
or not with the assessee, whose inconme for any

425

year has escaped assessment; but this construction cannot be
accept ed, for the sai d expr essi on is necessarily
Crcumscribed by the scope of the subject-matter of the
appeal or revision, as the case may be. That is to say,
that person nust be one who would be liable to be assessed
for the whole or a part of the incone that went into the
assesnment of the year under appeal or revision. If so
construed, we nust turn to s. 31 to ascertain who is that
person other than the appealing assessee who can be |iable
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to be assessed for the inconme of the said assessnent year
A conbined -eading of s. 30(1) and s. 31(3) of the Act
i ndi cates the cases where persons other than the appealing
assessees might be affected by orders passed by t he
Appel |l ate Conmi ssioner. Mdification or setting aside of
assessment nmade on a firm joint Hndu famly, association
of persons, for a particular year may affect the assessnent
for the said year on a partner or partners of the firm
menber or nenbers of the H ndu undivided fanily or the
i ndividual, as the case may be. lit such cases though the
latter are not eo nomne parties to the appeal, their
assessnments depend upon the assessnments on the former. The
said instances are only illustrative. It is not necessary
to pursue the matter further. W would, therefore, hold
that the expression "any person” in the setting in which it
appears must be confined to a person intimately connected in
the aforesaid sense with the assessment of the year under
appeal

We shall now briefly touch upon the conflict of decisions on
the question. The Full Bench of the Allahabad’ H gh Court
in Lakshman Prakash’s case(1) overruled the decision of the
Division Bench in Pt. Hazari Lal’s case (2). A Division
Bench of the Madras High Court consisting of Rajagopal an and
Bal akri shna Ayyar JJ., in Sinrathmull| v. Additional |ncone-
tax O ficer, Ootacanmund(3), took the sane view as the Ful
Bench of the Allahabad Hi gh Court in- Lakshman Prakash’s
case(4). But a Division Bench of the Calcutta H gh Court,
consisting of Bose C.J., and Mokerjee J., in Brindaban
Chandra Basak v. Incone-tax O ficer(4), thoughit had not
finally expressed any opi nion

(1) [21963] 48 I.T.R 705, 718.

(2) [21960] 39 I.T.R 265, 272.

(3) (1959) 36 I. T. R 41.

(4) (1962) 46 1. T. R 14
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on that, was inclined to accept the view expressed by the
Di vision Bench of the Al ahabad Hi gh Court in Pt. Hazar
Lal’s case(1l). We have gone through t he deci si ons
careful ly. For the reasons given by us, we agree with the
view expressed by the Division Bench of the Al ahabad Hi gh
Court in Pt. Hazari Lal’s case(2) on the interpretation of
the proviso to sub-s. (3) of s. 34 of the Act:

In the result, we hold that the said provision would not
save the tine-limt prescribed under sub-s’ (1) of s. 34 of
the Act in respect of an escaped assessnent-of ayear other
than that which is the subject-matter of the appeal or the
revision, as the case may be. It follows that the notice
under s. 34(1) (a) of the Act issued in the present case was
clearly barred by lintation

In this view no other question arises for our consideration
In the result, the appeal fails and is dism ssed with costs.
MUDHOLKAR J.-This is an appeal by special |eave from the
judgrment of the Allahabad Hi gh Court in the wit petition
under Art. 226 of the Constitution quashing a notice under
s. 34(1) of the Indian Income-tax Act, 1922 issued by the
appel l ant, Incone-tax O ficer, A Ward Sitapur on Decenber 5,
1957 agai nst respondent No. 4.

The rel evant facts are briefly these:

For the assessnent year 1949-50, correspondiria to Sanvat
year 2005, the appellant nade an ex-parte assessment under
s. 23(4) of the Act on Novenber 13, 1953 which he later set
aside wunder s. 27 of the Act. Before that he had issued a
notice to the respondent firmunder s. 314(1) (a) of the Act
in respect of the sanme assessnent year on the ground that a
sum of Rs. 88,737 representing interest alleged to have been
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earned by the firmduring that year had escaped assessnent
in the assessnent made under s. 23(14). After, however,
fresh proceedings were taken wunder s. 23 (3) by the
appel  ant consequent upon his order under s. 27, he
proceeded to include in the assessment a sumof Rs. 88,737
which was alleged to have escaped assessnment in the notice
earlier issued under s. 34(1) (a) and nade an assessnent
(1) (1963)48l.T.R 705, 718.
427
order on January 31, 1957. Against this order the respon-
dent preferred an appeal before the Appellate Assistant
Conmi ssi oner in which he urged two main grounds and the one
accepted by the Appellate Assistant Conm ssioner was that
the aforesaid amount of interest was received by the firmin
the accounting period of the previous assessnent year and
not in that of the assessment year 1949-50. Upon this view,
the Appell ate Assistant Commi ssioner reduced the assessnent
and observed as follows in his order
"I, therefore, hold that the anpbunt in dispute
should be deleted from the assessnent for
1949-50 and- that, instead, the Incone-tax
O ficer should take steps to assess the wnount
for the assessment year 1948-49."
Treating this as a direction or finding of the Appellate
Authority, the appellant issued the inpugned notice dated
December 5, 1957 wunder s. 34(1) (a). The respondent
i medi ately nmoved the High Court for quashing the aforesaid
noti ce. The Hi gh Court quashed the notice on the ground
that it was issued by the appellant beyond the ordinary
peri od of [imtation, overruling the appel l ant’ s
contention that no period of limtation governed the notice
i nas- nmuch as the second proviso to s. 34(3) of the Act was
attracted to the facts of the case. The High Court \in doing
so purported to followits own decisionin Pt. Hazari La
v. The Incone-tax O ficer, Disti. Il Kanpur(1). Briefly
stated, the view taken by the H gh Court is that the only
direction which the Appellate Assistant Comnissioner can
conpetently give is one which is covered by s. 31 of the Act
and that since the appeal before himwas confined to a
particul ar assessnent year, the direction nust _also be
necessarily limted to a matter falling within that vyear
The High Court further held that if the direction be treated
as based on a finding recorded by the Appellate Assistant
Conmi ssioner, that finding will have to be disregarded when
appl yi ng the proviso. The correctness of the view taken by
the Hgh Court is challenged before us on  behalf ~of the

appel | ant .
(1) Gvil Msc. Wit. 2227 of 1956.
428

The rel evant part of s. 34(3) and the second proviso thereto

run thus:
"No order of assessnent or reassessnent, other
than an order of assessment under s. 23 to
whi ch clause (c) of sub-section (1) of section
28 applies or an order of assessnent  or
reassessnment in cases falling wthin clause
(a) of subsection (1) or sub-section (1A) of
this section shall be made after the expiry of
four years fromthe end of the year in which
the income, profits or gains were first
assessabl e:

Provided further that nothing contained in this section

[imting the time within which any action may be taken or

any order, assessment or reassessnent may be nade shal

apply to a reassessnent made under section 27 or to an
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assessnent or reassessnent nade on the assessee or any per-
son in consequence of or to give effect to any finding or
direction contained in an order under section 31, section
33, section 33A, section 33B, section 66 or section 66A."
This is how the provision stands as fromApril 1, 1956 and
it is not disputed before us that it 1is the anended
provision which would apply to the present case. Wat is,
however, contended on behalf of the respondent is that the
only issue before an Inconme-tax Oficer in every case being
the assessnment for a particular year and no other year, the
direction or finding contenplated by the second proviso
whi ch the Appellate Authority could make nust necessarily be
limted to that year alone. The alternative contention is
that if the second proviso is so construed as to permt of a
direction or finding being nade with respect to any other
year, it is ultra vires being violative of Art. 14 of the
Constitution. - It was further contended that since the
amount in this case is bel ow one | akh of rupees, the second
proviso wi'll not apply.
As regards the last point we may advert to our judgnent
delivered today in K C _Thomas, First Income-tax Oficer,
Bonbay v. Vasant Hiral al- Shah(1) in which we have

(1) [1964] 6 S.C. R 437.
429

negatived a simlar -contention. For 'the reasons given
there, we reject the argunment of |earned counsel for the
respondent .

Coming to the first contention of the respondent, it is no
doubt true that the whole schene of the Incone-tax Act is to
confine the assessment pursuant to the notice given under s.
22 to a particular year and particular year alone and in the
proceedi ng before himhe is bound to confine hinself to the

income of that year. |If income in previous years has
escaped assessnent, he has no power to bring it to
assessment along with the i ncone of a subsequent year. The

only power which he has for bringing such incone to
assessnment is to resort to the provisions of s. 34(1) and
issue a separate notice with respect to it to the assessee
and the Appellate Assistant Conm ssioner of |ncome-tax hear-
ing an appeal froman order of assessment - nade by the
Income-tax O ficer is in no better position in this matter
than the Income-tax Officer. Al that is perfectly true.
But the question which we have to consider is whether the
wi de | anguage enpl oyed by the legislature in enacting the
second proviso should not be given its natural neaning.
This proviso renoves the bar of limtation enacted by s.
34(1) and its first two provisos not only with respect to
the assessee but with respect to "any person™ ' in certain
circunstances. No doubt, this Court has recently held in S
C. Prashar & Anr. v. Vasantsen Dwarkadas & ors. (1) that the
proviso in so far as it renoves the bar of limtation wth
respect to persons other than the assessee, is invalid as it
infringes the provisions of Art. 14 of the Constitution

That, however, is a question apart. VWhat we have to
consider is the legislative intent, and for ascertainingit,
it islegitimte to look also at that part of the enactnent
which has been held to be invalid. By permtting the
Appel late Authority to nake a finding or give a direction
with respect to a person other than the assessee the
Legi slature has made it abundantly clear that for bringing
escaped inconme to assessnent the bar ,of limtation would
not apply provided there is a finding or direction of the
Appel late Authority that a particular item,of incone had
escaped assessnent and mmy, therefore, be brought to
assessment . Under the operative portion of s. 34(1), the
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I ncome-tax O ficer is enmpowered to give notice

(1) [1964] 1 S.C R 29.
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to an assessee in respect of escaped -assessnent. He can
issue such notice under cl. (a) thereof where income has
escaped assessnent due to any conduct on the part of the
assessee and in such a case he can issue a notice at any
time. Certain restrictions, however, have been placed upon
his power by the first proviso to sub-s. (1) of s. 34, one
of which is the period of Iimtation of eight years wth
respect to incone of less than a | akh of rupees. The second
proviso to sub-s. (3) is a proviso to the whole of s. 34 and
woul d consequently apply to a case falling under s. 34(1)
(a). The restrictions placed by the enacting provisions of
s. 34(3) would not, as nade clear in the second proviso,
apply to such a case.. Thus, the proviso in ternms says that
when a notice is issued under s. 34(1) (a), no question of
[imtation would arise when 'such notice is issued in
pursuance of ~a direction or  finding of an appel | ate
aut hority. Since the proceeding in pursuance of a notice
under s. 34 -is necessarily independent of the assessnent
proceedi ngs under s. 22 with respect to a particular vyear
the proviso in question need not be so interpreted as to be
limted to a direction nmade by the Appellate Authority while
dealing wth an appeal for that particular year. The fact
that certain incone has escaped assessnent may cone to the
noti ce of an Appellate Authority in any case-and it «clearly
appears to be the intention of the Legislature to require an
I ncome-t ax Oficer to take cognizance of it in t he
ci rcunst ances stated in-the proviso.

It is, however, contended that the power of the Appellate
Authority to make a direction or finding in any appeal be-
fore it is confined to natters specified in s. 31 and that
upon a proper construction of that provision, a direction or
finding with respect to income of any particular year other
than the one with respect to which there is an appeal before
it, cannot be conpetently nade by the Appellate Authority.
In support of this contention reliance is placed up on the
decisions in Kamapat Mtilal v. ‘lncone-tax Oficer and
anr.(1), Hiralal Anritlal Shah v. K. C._ Thomas, |ncone-tax
Oficer, Bonbay (2) ; Pt. Hazari Lal v. Incone-tax Oficer

Dist. Il Kanpur(3); Brindaban Chandra Basak v. |ncome-tax
(1) (1956) 29 1. T. R 192 (2) (1958) 34 1. T. R 446
(3) (1960 39 1. T. R 265.
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Oficer(l). In the first of these cases the |earned

j udges have observed
"I'n our opinion the powers of the Appellate
Tri bunal under section 3 3 (4) arelimted to
the passing of such order as it thinks fit to
make in the proceedings which are then before
it on appeal, and in our judgnment it ‘has no
power under this section to pass an order or
gi ve di rections with reference to the
proceedings of an earlier year which are
concl uded. "
We may point out that s. 33 (4) only refers to a finding or
direction nmade by an Appellate Authority and does not itself
confer any power on an Appellate Authority to nmake a finding
or direction. Indeed, s. 34 deals with entirely a different
aspect, that of enpowering an Inconme-tax O ficer to bring to
assessment escaped incone, and ha(; no concern wth the
powers of an Appellate Authority. The provisions which
deals with the powers of an Appellate Authority is s. 31 and
it is wth that provision that we nust concern ourselves
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primarily. The next case is not strictly relevant to this
poi nt . But the third one which is again a decision of the
Al | ahabad Hi gh Court has proceeded to construe s. 31 of the
Act and we, therefore, have to consider it. After observing
that the scope of the orders which can be passed by the
Appellate Authority wunder s. 31 the |earned Judges have
observed

"The very fact that the Appellate Assistant Conmi ssioner of
I ncome-tax, when naking an order under section 31, is
dealing with an appeal filed by an assessee in respect of an
assessnment order indicates the scope of his jurisdiction to
give findings and to make consequential orders: The various
orders, which an Appell ate Assistant Conm ssioner of |ncone-
tax can nake, are detailed in section 31(3) though there is
no detailed provision about the findings which he can

record. |t appears to us, however, that,

(1) (1962) 46 1. T. R 14.
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fromthe very nature of the jurisdiction which an Appellate
Assi stant'._Conm ssioner of Inconetax exercises, it nust
follow that his power of recording findings is linmted to

matters which he is called upon to decide when passing an
order in appeal in conformty with the details laid down in
section 31(3). Any order passed by him which is beyond the
scope of section 31(3), would be an or der wi t hout
jurisdiction and, simlarly, any finding recorded by him
which is not necessary for the purpose of nmaking an order
cover ed by s. '31(3), would be a finding wi t hout
jurisdiction. Further’ when applying the second proviso to
section 34(3) of the Incone-tax Act, the Incone-tax Oficer
is only conpetent to take into account orders which are in
conformity with the provisions of section 31(3) and findings
whi ch are necessary for passing those orders. Oders; which
are outside the scope of section 31(3) or findings which are
not at all necessary for making such orders, cannot be taken
into account by the Income-tax O ficer for the purpose of
relying on the second proviso to section 34(3) which we are
now consi dering." (p. 271) -

The |learned Judges have proceeded to hold that” the word
"finding" nust be given the sane nmeaning as that in the Code

of Cvil Procedure, that is. a decision of the Court. I'n
ot her words, they seemto hold that a finding neans only the
final conclusion in the case. In support of this conclusion

they placed reliance upon S. C. Prashar v. Vasantsen
Dwar kadas( 1) .

Section 31(3) of the Act confers certain express powers upon
the Appellate Authority, one of which is to 'confirm
reduce, enhance or annul the assessnment. This power can be
exercised only after the Appellate Authority arrives at sone
conclusions on facts. Thus, if an assessee wants to be
exonerated fromtax with respect to a particular item of

(1) (1956) 2 1. T. R 857
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i ncome and sets out the grounds on which he bases his claim
for exoneration the Appellate Authority has to consider them
and arrive at its findings with regard to thembefore it can
reduce or annul the assessnment. It would follow, therefore,
that the power to confirm reduce, enhance or annul an
assessment is inplicit in the power of giving findings on
the grounds on which a claimis nade for one or the other of
these results by the departnent or the assesee. No express
nmention of such power was required in s. 31(3). When an
appeal is before an Appellate Authority the whole matter is
at large before it and, therefore, when a, specific case is
put before it by an assessee it has both the power as well
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as the duty to give its finding thereon. The ground given
by the assessee for clainmng a reduction or annul nent of
assessment may well be that the income upon which he has
been assessed was not earned in the accounting period of the
year to which the assessnment pertains but in respect of a
specified earlier or later year. The Appellate Authority is
entitled to go into the whol e question and conme to a finding
one way 'or the other, whether the inconme was earned in the
year in which it was alleged by the assessee to have been
earned or in the year with respect to which he has been
assessed by the Income-tax Oficer. To give a finding on
this question would be obligatory upon the Appel | ate
Authority and his duty to give a finding nmust necessarily be
referable to the provisions of s. 31(3). W cannot accept
the view of the Allahabad H gh Court that the word "findi ng"
occurring in s. 34(3) is susceptible of only one nmeaning,
and that 1is that ascertainable from the Code of Civi
Procedure. The finding of a tribunal is its conclusion on a
poi nt agitated before it and for a conclusion to anount to a
finding it is not necessary that it should be the final and
ultimte —conclusion. W are, therefore, unable to accept
the view taken by the Allahabad Hi gh Court. The | ast
nmentioned case does not decide the matter finally. But
there the | earned Judges have expressed a preference for the
vi ew taken by the Allahabad Hi gh Court as against that taken
by the Madras H gh Court in K Sinrathnull. v. Additiona
I ncome-tax O ficer, Ootacamund(1l). In-that case a simlar
argunent to that urged before us and before the
(1)(1959) 36 I. T R 41.
134-159 S. C. 28.
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Al | ahabad High Court was advanced. Dealing with it the
| ear ned Judges have observed:
"To support this argunent no authority was
cited and it appear tous to be conpletely
unt enabl e. VWhen an assessment i s made and
either the Departnent or the assessee appeal s,
the whole matter would be before the Assistant
Comm ssi oner, and, no express provision’ would
be necessary to enable himto give directions
in respect of a matter already before him
This woul d apply al so to the Comm ssioner - and
the I ncone-tax Appellate Tribunal." (p. 47)
They then explai ned the reason for an express provision like
the one contained in s. 34(3) by saying that it was
necessary to have such provision so as to enable the I ncome-
tax O ficer to take action in pursuance of ~a finding
recorded or direction given by an Apellate Authority.
Finally they observed
"To construe the proviso in the manner in
which M. Subbarya Aiyar invited us to do
woul d be to nmake that proviso otiose."
Wth these observations we concur. This decision has been
followed by the Bonbay H gh Court in, CGeneral Construction
and Supply Co., v. Incone-tax Oficer (8th) C \Ward,

Bonbay(1).
The same H gh Court has reaffirned the view taken in
Sintrathnull’s case(l) in A S. Khader Ismail v. |ncone-tax

Oficer, Salem(2) and held that the word "finding" in the
proviso to s. 34(3) nmust be given a wi de significance so as
to include not only findings necessary for the disposal of
the appeal but also findings which are incidental to it and
would include its conclusion as to whether the income in
guestion in the appeal was not received during the, year to
which the appeal relates. Upon this viewthe H gh Court
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held that if in pursuance of such a finding, the Incone-tax
Oficer proceeds to investigate afresh as to in which vyear
the incone was received, the action of the Incone-, ax
Oficer

(1) (1962) 44 1. T. R 16.

(2) (21959) 36 1. T. R 41.

(3) (1963) 47 1. T. R 16.
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would still be the result of or the |ogical consequence of
the finding arrived at for the purpose of the disposal of
the appeal and the proviso to s. 34(3) would apply to such a
case. The view taken by the H gh Court is in our judgnent
correct.

Thus in our view upon a. construction of the relevant
provisions we have no doubt that the notice was not in
contravention of the provisions of s. 34 of the |I|ncone-tax
Act and coul d not be quashed on that ground.

The question then renai ns whether the second proviso bel ow
s. 34(3) is bad as offending Art. 14 of the Constitution.
In support- of this contention reliance is placed by M.
Bi shan Narain for the respondent on'the decisions of this
Court in Suraj Mall Mhata & Co. v. A V. Visvanatha Sastr
& anr. (1) and S. C. Prashar & anr. v. Vasantsen Dwarkadas &
ors. (2). In the first case it was held that both s. 34 of
the I ncone-tax Act ‘and sub-s. (4) of s. 5 of the Taxation on
Income (lnvestigation Conm ssion) Act, 1947, deal with al
per sons who have simlar characteristics and simlar
properties, that the procedure prescribed in the later Act
is substantially nore prejudicial and nore drastic to the
assessee than the procedure under the former Act and that,
therefore, sub-s. (4) of s. 5-of the forner Act in so far as
it affects the persons proceeded agai nst thereunder is void
as offending the provisions of Art. 14 of the Constitution
On the analogy of this case | earned counsel contends that
the second proviso to s. 34(3) enabling a notice to |issue
only to an assessee in respect of ‘escaped incone  wthout
limt of time on the ground that an Appellate Authority has
nmade a finding or direction inthe proceeding before it
nmakes a discrimnation agai nst such an assessee because it
does not [|ift the bar of linmitation with regard to other
assessees, simlarly situate, but with regard to whom no
finding has been nmade or direction given by an Appellate

Aut hority. No doubt, persons whose inconme have escaped
assessment, and the fact that they have escaped assessnent
has not been discovered till after the | apse of eight “years

fromthe year in which they could have been assessed to tax
on such

(1) [1955] 1 S. C R 448. (2) [1964] I S. C R 29.
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i ncome, can be placed in one class. But surely it does not
follow that even in that class there can be no- further
classification. The legislature in enacting the particular
provision has made a further or a sub-classification by
putti nunder one head those whose assessnments have cone  up
for scrutiny before an Appellate Authority and with respect
to whose escaped assessnment a judicial finding or direction
is made by the Appellate Authority and under another head
ot her assessees whose escaped i ncome was not detected by the
Appellate Authority and with respect to which no judicia
findi ng or -direction was, therefore, made by such
aut hority. There is a real difference between the two
categories of assessees. Prima facie there is reasonable
basis for the sub-classification and the grounds on which it
is made, that is, discovery by a higher Incone-tax Authority
and a judicial finding or direction nade with respect to the
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fact by it. These grounds have a rational relationship with
the object which was intended to be achieved by the |aw
that is. to detect and brine to assessnent the escaped
income. (See for exanple A. Thangal Kunju Misaliar v. M
Venki tachal am  Potti & anr. (1) wher e a further
classification of war porfiteers into those who had evaded
substantial anmpunt of incone-tax and those whose evasi on was
not of a substantial anmount was upheld.) W can find nothing
in the decision upon which reliance is placed which runs
counter to our view On the other hand we find anple
support fromthe decision in Balaji v. Incone. tax O ficer
Special Investigation Circle (2) where it has been pointed
out that the two tests of permissible classification under
Art. 14 are (a) that the classification nust be founded on
an intelligible differentia and (b) that the differentia
nmust be reasonably connected with the object of the |egisla-
tion, and that where they are satisfied by a statute. it
does not violate Art. 14 of the Constitution. As regards
the other decisionrelied upon, it is sufficient to point
out that the mpjority of the learned Judges have only struck
down that part of the proviso which enables a notice to
i ssue "to any person” on the ground that it is violative of
Art. 14. The preci sequestion which we have before us does
not appear to have been the subject of  decision in that
case. W
(1) [1955] 2 S.C R 1196. (2) [1962] 2 S.C.R 983
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are, therefore, unable to accept the contention of |earned
counsel
For the foregoing reasons we allow the appeal and quash the
wit of certiorari issued by the H gh Court. It may be
nentioned that in the absence of a stay of proceedings by
the Hi gh Court the Income-tax O ficer has actually made an
assessnent in pur suance of t he i mpugned noti ce.
That assessnent willstand unless it is nodified or annulled
in any proceeding permtted by |aw._~ Costs of the appeal and
the petition before the High Court will be borne by the
respondent.

ORDER BY COURT
In view of the judgnment of the najority, the appeal fails
and is dismssed with costs.




