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PETI TI ONER
GOPALAKRI SHNA PI LLAI  AND OTHERS

Vs.

RESPONDENT:
MEENAKSHI AYAL AND OTHERS

DATE OF JUDGVENT:
31/ 03/ 1966

BENCH

BACHAWAT, R. S.
BENCH

BACHAWAT, R. S.
SARKAR, A K (QJ)
MUDHOLKAR, J.R

Cl TATI ON:
1967 AIR 155 1966 SCR (1) 28

ACT:
G vil Procedure Code, 1908, Order 20, r. 12 future nmesne
profits When can be grated by Court.

HEADNOTE

S. died in 1927 and by a wll bequeathed sonme itens of
property to his wife N .and certain other property to his
nother C. He also appointed Ca,.; a trustee of sone
property for the benefit of a tenple. Upon the death of N
in 1931, Cinherited her properties as alimted heir.

Some of this property was sold by Cunder a sale deed in
June 1957; by a deed executed in August 1940 she gifted sone
of the other inherited property to M and thereafter
purported to execute a will in Septenber 1940, bequeat hing
to Mthe remaining properties belonging to her and inherited
by her as alimted heir fromN, as also her trusteeship
rights in the property left by S

After C s death on Septenber 15, 1940, Mconveyed all ~the
properties acquired by himunder the gift deed and the wll
to V. Vdied in 1943 | eaving sone of the defendants as his
heirs.

In about. August 1952 the respondents instituted a-suit and
clainmed the properties left by C and N as their heirs. They
denied the factumand validity of the sale deed, the gift
deed as well as the will of Septenber 1940.

The Courts below held that C had no power to dispose of the
properties which she had inherited fromN as a limted heir
that there was no sale by the deed executed in June  1957:
and that the gift deed executed by her was valid. These
findings were not challenged in the appeal to this Court:
The Trial Court, however, held that the respondents had
failed to prove that they were entitled to inherit the
properties on the death of C, and that the will of Septenber
4, 1940 was forged. On appeal to the High Court, the single
bench upheld the will and also directed that the question
whet her the respondents were the next reversioners of N
should be tried afresh by the Trial Court. But in a Letters
Patent Appeal the Division Bench held the will was not
genui ne and its execution. and attestation were not proved;
it also held that on the materials on the record the
respondents nust be held to be the next reversioners of N
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The Court therefore passed a decree in favour of the
respondents for recovery of the various, itens of property
and declared that they were entitled to mesne profits for
three years prior to the suit and also to future nesne
profits in respect of the various properties; accordingly it
directed an inquiry by the Trial Court to determine future
nmesne profits.

In the appeal to this Court by sone of the defendants. it
was al so contended that the Hi gh Court had no power to pass
a decree for mesne profits accrued after the institution of
the suit as there was no specific prayer for such a decree.
129

HELD: On the facts, the High Court had rightly held that the
appel l ants had failed to prove the execution and attestation
of the will. [131 F-Q

The trial proceeded on the footing that the plaintiffs were
the next reversioners of N and the H gh Court was therefore
right .in holding that it was not open to the appellants to
contend that the respondents were not the reversionary heirs
of N. [132 B].

On a reading of the plaint it was clear that the suit was
for recovery of possession of immovable property and for
mesne profits. The~ provisions of Order 20, r. 12 were
therefore attracted to the suit and the court had power to
pass a decree in/'the suit for both past and future nesne
profits. [132 F]

JUDGVENT:
Order 20, r. 12 enables the court to pass a decree for both
past and future nesne profits but there “are inportant
distinctions in the procedure for the enforcenent of the two
clains. Wth regard to past nmesne profits, a plaintiff has
an existing cause of action on the date of the institution
of the suit. In viewof 0. 7,.rr. 1 and 2 and 0. 7, r. 7 of
the Code of Civil Procedure and s. 7(1) of the Court Fees
Act, the plaintiff nust plead this cause of action
specifically claim a decree for the past nesne profits,
value the claimapproxinmately and pay court-fees thereon
Wth regard to future mesne profits, the plaintiff has no
cause of action on the date of the institution of the suit,
and it is not possible for himto plead this cause of “action
or to value it or to pay court-fees thereon at the tine  of
the institution of the suit. Myreover, he can obtain relief
in respect of this future cause of action only in a suit to
which the provisions of 0. 20, r. 12 apply. But-in a suit
to which the provisions of 0.20, r. 12 apply, the court. has
a discretionary power to pass a decree directing an enquiry,
into the future nmesne profits, and the court may grant/ this
general relief, though it is not specifically asked for in
the plaint. [132 G133 B]
Case law referred to
Appeal by special l|eave fromthe judgment and decree dated
February 24, 1961 of the Madras Hi gh Court in L.P.A No. 126
of 1957.
N. C. Chatterjee and R Ganapathy |yer, for t he
appel | ant s.
T. V. R Tatachari, for respondents Nos. 1 and 3 to 7.
The Judgrment of the Court was delivered by
Bachawat, J. The follow ng pedigree shows the relationship
of Sivasam Odayar and the nenbers of his famly:
Chi nnaya
Si vasam Odayar Meenakshi Kanmaksh
married Ayal Aya
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Neel ayadakshi (PIff. No. 1) (PIff. No. 2)
Sivasam died issueless in 1927. By his wll dat ed
Septenber 14, 1927 he bequeathed items 1 to 4 and one half
of itens 12 and 13 of the suit properties to his wfe,
Neel ayadakshi absolutely and itenms 5 to Il and one half of
items 12 and 13 to his nother, Chinnayal absolutely. He
al so appointed Chinnayal as the trustee of itens 14 to 18
for the benefit of the Pillayar tenple. Neel ayadaksh
130
died in 1931. It is conmon case that on her death Chinnaya
inherited her properties as a limted heir. Def endants 6
and 7 clainmed that their father purchased item4 from one
Mut hukumar aswami , agent ' of Chinnayal, under a sale deed
dated June 5, 1937. On August 28, 1940, Chinnayal executed
a deed of gift in favour of Mithukumaraswam giving him
items 1, 3 and 8 and portions of items 5 and 13. On
Sept enmber 4, 1940, Chinnayal is said to have executed a will
bequeathing to ~Mithukumaraswam  the remaining properties
bel onging ' to  her ~absolutely and inherited by her as a
[imted heir from Neel ayadakshi and also itens 14 to 18 and

her trusteeship right in respect of those itens. Chi nnaya
died on Septenber 15, 1940. It is conmbn case that the
plaintiffs are her  heirs. Soon after her deat h,
Mut hukumar aswarmi conveyed to one Venugopal a al | the
properties acquired by himunder the aforesaid gift deed and
will. Venugopala died in 1943 | eaving defendants 1 to 5 as

his heirs. |In or about August 1952, Meenakshi and Kanaksh

instituted a suit in the Court of the Subordinate Judge,
Cuddal ore for possession of the suit properties alleging
that they were entitled to the properties |eft by  Chinnaya

and Neel ayadakshi and denying the factum and validity of the
gi ft deed dated August 28, 1940, the will dated Septenber 4,
1940 and the alleged sale in favour of the father of
defendants 6 and 7. The defendants contested the suit.

The Courts below held that (1) Chinnayal had, no power to
di spose of any of the properties which she had inherited
from Neel ayadakshi as a limted heir, (2) Chinnayal duly
executed the gift deed and by that deed she lawfully
di sposed of itens 8 and portions of itenms 5 and 13, and (3)
there was no sale of item4 to the father of —defendants 6

and 7. These findings are no |onger challenged. The
Subordi nate Judge held that the plaintiffs failed to prove
that they were the reversioners of Neel ayadakshi, or were

entitled to inherit her properties on the death of
Chinnayal, and that the will dated Septenber 4, 1940 was
forged and its execution and attestation were not - proved.
The plaintiffs and the defendants preferred separate appeal s
from this decree to the Madras Hi gh Court. Ramaswam , J
held that the will was genuine and was duly executed and
attested but it was inoperative with regard to itens 14 to
18 and the trusteeship rights in those itens. He also held
that the question whether the plaintiffs were the next
reversi oners of Neel ayadakshi should be tried afresh by the
trial Court. Thereafter, Kamakshi died and her lega

representatives were substituted on the record. Meenaksh

and the |legal representatives of Kanmakshi filed an appea

under «cl. 15 of the Letters Patent of the High Court, and
the appellant filed cross-objections. A Division Bench of
the Madras High Court held that the will was not genuine and

its execution and attestation were not proved. It also held
that on the materials on the record the plaintiffs nust be
held to be the next reversioners of Neelavadakshi. On this
finding, the Division

131

Bench passed a decree in favour of the appellants before
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them for the recovery of possession of itens 1 to 4, 3 cents
in item 5, items 6, 7 and 9 to 13 and items 14 to 18,
declared that they were entitled to nmesne profits for it
three years prior to the suit and to future mesne profits in
respect of the aforesaid properties, directed the tria

Court to make an enquiry into the mesne profits under 0. 20,
r. 12 of the Code of CGvil Procedure and ordered that in
respect of the rest of the suit properties the suit be
di smissed. Sone of the defendants now appeal to this Court
by Speci al | eave.

Counsel for the appellants chall enged before us the correct-
ness of the findings of the Division Bench of the H gh Court
with regard to (1) the factum and execution of the will and
(2) the plaintiffs’ claimto be the next reversioners of
Neel ayadakshi. He al so-contended that the Hi gh Court had no
power to pass a decree of nmesne profits accrued after the
institution of the suit.

The appellants’ case is that the will of Chinnayal dated
Septenber / 4, < 1940 was attested by Bal asubranania and
Sanmi yappa. ~The appellants rely solely "on the testinony of
Sanmi yappa for proof of the execution-and attestation of the
will. Sam yappa, was not present when Chinnayal is said to
have put her thumb inpression on the will. Sami yappa said
that when he was passing along the street, Balasubranmania
and Mut hukurmaraswam called him He went inside Chinnayal’s
house, Mut hukumaraswam gave the will to himand after he
read it aloud, Chinnayal acknow edged that she had affixed
her thunb-inpression.on the will. He then put his signature
on the will and Balasubramani a conpleted it after he Ileft.
In his examnation-in-chief,~ he said nothing about the
attestation of the wll by Bal asubranmanni a. I'n cross-
exam nation, he said that after he signed, Bal asubranmani a
wote certain words on the will and put his signature. On
further crossexam nation, he added that Bal asubramania was
saying and witing something on thewill, but he did not
actually see Balasubramania witing or signing W are
satisfied that Sam yappa did not see Bal asubranmania’ putting
his signature on the will. The H gh Court rightly held that
t he appel | ant s failed to prove t he signature of
Bal asubramania or the attestation of the will by him On
this ground alone we nust hold that the will was not proved.
W do not think it necessary to consider the further
guesti on whether the will was genui ne.

The plaintiffs claimed that on Chinnayal’'s death t he
properties acquired by Neelayadakshi under the wll of
Si vasam devol ved upon themas the next reversioners of
Neel ayadakshi. Relying on a statenent of P.W 2, Sethurama
Nai nar, that Meenakshi had two daughters and a son,. the
appel lants contend that the son of Menakshi was the
reversi onary heir of Neel ayadakshi. Assum ng that Meenaksh

had a son, it is not possible to say that he was born before
the death of Chinnayal, and, if so, he was alive at the tine
132

of her death. 1In the absence of any son of Meenakshi at the
time of Chinnayal’s death, admttedly the plaintiffs would
be the next reversioners of Nal ayadakshi . No issue was

raised on this question, and the trial proceeded on the
footing that the plaintiffs were the next reversioners of

Neel ayadakshi . The trial Court refused leave to t he
appel lants to file an additional statenent raising an issue
on this point. |In the circunstances, the Division Bench of

the WMdras High Court rightly held that it was not open to
the appellants to contend that the plaintiffs were not the
reversionary heirs of Neel ayadakshi, and were not entitled
to succeed to her estate on the death of Chinnayal.
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In the plaint, there was no specific prayer for a decree for
nesne profits subsequent to the institution of the suit.
Counsel for the appellants argued that in the absence of
such a specific prayer, the High Court had no jurisdiction
to pass a decree for such nmesne profits. W are unable to
accept this contention. Oder 20, r. 12 of the Code of
Cvil Procedure provides that "where a suit is for the
recovery of possession of i movable property and for rent or
nesne profits" the Court may pass a decree for t he
possession of the property and directing an inquiry as to
the rent or mesne profits for a period prior to the
institution of the suit and as to the subsequent mesne
profits. The question is whether the provisions of 0.20, r
12 apply to the present suit. W find that the plaintiffs
distinctly pleaded in paragraph 9 of the plaint that they
were entitled to call upon the defendants to account for
mesne profits since the death of Chinnayal in respect of the
suit properties: For the purposes of jurisdiction and
court-fees, they valued their claimfor possession and nesne
profits. for three years prior to the date of the suit and
paid court-fee thereon. In the prayer portion of the
plaint, they clainmed recovery of possession, an account of
mesne profits for three years prior to the date of the suit,
costs and such other relief as may seemfit and proper to
the Court in the circunstances of the case. On a reading of
the plaint, we are satisfied that the suit was for recovery
of possession of i movable property and for nmesne profits.
The provisions of 0.20, r. 12 were, therefore, attracted to
the suit and the Court had power to pass a, decree in the
suit for both past and future nesne profits.
Order 20, r. 12 enables the Court to pass a decree for both
past and future nesne profits but there “are inportant
distinctions in the procedure for the enforcenent of the two
clains. Wth regard to past nmesne profits, a plaintiff has
an existing cause of action on the date of the institution
of the suit. In viewof 0.7, . rr. 1 and 2 and 0.7, r. 7 of
the Code of Civil Procedure and s. 7(1) of the Court Fees
Act, the plaintiff nust plead this cause of action
specifically claim a decree for the past nesne profits,
value the claimapproxinmately and pay court fees thereon
Wth regard to future mesne profits, the plaintiff has no
cause of action on the
133
date of the institution of the suit, and it is not possible
for himto plead this case of action or to value it or to
pay court-fees thereon at the time of the institution of the
suit. Moreover, he can obtain relief in respect of this
future cause of action only in a suit to which the
provisions of 0.20, r. 12 apply. But in a suit to which the
provi si ons of 0.20, r. 12 apply, the Court has a
di scretionary power to pass a decree directing an- enquiry
into the future nmesne profits, and the Court may grant. this
general relief, though it is not specifically asked for in
the plaint, see Basavayya v. Quruvayya(l). In Fakharuddin
Mahormed Ahsan, v. Oficial Trustee of Bengal (1), Sir R P
Col I'i er observed
"The plaint has been already read in the first
case and their Lordships are of opinion that
it is at all events open to the construction
that the plaintiff intended to claim wasil at
up to the tinme of delivery of possession
al t hough, for the purpose of valuation only,
so nmuch was valued as was then due; but be
that as it may, they are of opinion that,
under s. 196 of Act VIII of 1859, it was in
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the power of the Court, if it thought fit, to
nake a decree which should give the plaintiff
wasi | at up to the dat e of obt ai ni ng
possessi on. "
Section 196 of Act VIIlI of 1859 enpowered the Court in a
suit for land or other property paying rent to pass a decree
for nesne profits fromthe date of the suit until the date
of delivery of possession to the decree-holder. The
observations of the Privy Council suggest that in a suit to
which s. 196 of Act VIII of 1859 applied, the Court had
jurisdiction to pass a decree for nesne profits though there
was no specific claim in the plaint for future nesne

profits. The Court has the |ike power to pass a decree
directing an enquiry into future nesne profits in a suit to
whi ch the provisions of QO 20,r. 12 of the Code of Civi

Procedure, 1908 apply:-
In support of his contention that the Court has no
jurisdiction to pass-a decree for future mesne profits in
the absence of a specific prayer for the sane, counsel for
the appellants relied upon the followi ng passage in Mhd.
Yam n and others v. Vakil Ahmed and ot hers(3).
"I't was -however pointed out by Shri S. P
Sinha that the H gh Court erred in awarding to
the plaintiffs mesne profits even though there
was no demand for the sane in the plaint. The
| earned Solicitor-GCGeneral appearing for the
plaintiffs conceded that there was no demand
for '‘nmesne profits as such but urged that the
claim for nesne profits would be included
wi thi n the expression ,awardi ng possessi on and
occupation of the property aforesaid  together
with all the rights appertaining
(1) I.L.R 1952 Mad. 173 (F.B) at 177.
(3) [1952] S.C. R 11383, 1144.
(2) (8181) I.L.R 8 Cal. 178 (P.C), 189
134
thereto’. W are afraid that the claim for
nesne profits cannot be included within this
expression and the High Court was in error in
awarding to the plaintiffs nmesne profits
though they had not been clained in the
plaint. The provision in regard to the nesne
profits will therefore have to be del eted from
the decree."
In our opinion, this passage does not support counsel’'s con-
tention. This Court nade those observations in a case where
the plaint claimed only declaration of title and recovery of
possession of imovable properties and nade no demand or
claim for either past or future nesne profits or rent. It
nmay be that in these circunstances, the suit was not one
"for the recovery of possession of imovable property and
for rent or nesne profits", and the Court could not pass a
decree for future nesne profits under 0.20, r. 12 of the
Code of Gvil Procedure. But where, as in this case, the
suit is for the recovery of possession of inmmpvable property
and for past nesne profits, the Court has anple power to
pass a decree’ directing an enquiry as to future nesne
profits, though there is no specific prayer for the sane in
the plaint. 1In the aforesaid case, this Court did not |ay
down a contrary proposition, and this was pointed out by
Subba Rao, C.J. in Atchamma v. Ram Reddy(1).
W are, therefore, satisfied that in this case the Hgh
Court had discretionary power to pass the decree for future
mesne profits. It is not contended that the H gh Court
exercised its discretion inproperly or erroneously. W see
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no reason to interfere with the decree passed by

Court.

In the result, the appeal is dismssed with costs.

Appeal dism ssed.
(1) I.L.R [1957] Andhra Pradesh,
135

52, 56.

t he

Hi gh




