IN THE SUPREME COURT OF | NDI A
CIVIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NOS. 3080-3081 OF 2005

COWM SSI ONER OF CUSTOMS, MEERUT Appel | ant (s)
VERSUS
ASHWANI KUMAR JAI N AND ANR. Respondent ( s)

(WTH CIVIL APPEAL NO. 3082 OF 2005)

ORDER

C.A. NCS. 3080- 3081/ 2005:
1. These appeals enmanate from the judgnent dated

18. 6. 2004 passed by the Custons, Excise & Service Tax
Appel l ate Tribunal, New Delhi (“Tribunal”, for short) in
Appeal Nos. C/ 78-79/02-NB(A) whereby the appeal filed by
the respondents was allowed and the penalty inposed upon
respondent No.1 Ashwani Kumar Jain was fixed at Rs.1
crore. However, the penalty inposed upon respondent No.?2

Bal bir Singh Sethi was set aside by the Tribunal.

2. M. NMhan Parasaran, |earned Additional Solicitor
CGeneral appearing for the appellant contends that the
I mpugned judgnment suffers from serious infirmties. He
has drawn our attention to paragraph 9 of the inpugned

j udgnent wherein the Tribunal has observed as under:



“During the hearing of the case, the | earned counsel
for the appellants pointed out that the penalty on
Shri Bal bir Singh Sethi was entirely unwarranted. He
has pointed out that the show cause notice did not
even allege that Shri Sethi was part of the
conspiracy. There is also no nmaterial to show that
he was awar e of t he excess quantity or
underval uati on of the goods.”

3. Learned Additional Solicitor General submtted that
the aforenentioned findings of the Tri bunal are
untenable. He has also drawn our attention to the Show
Cause Notice dated 5.1.2001 sent by the D rectorate of
Revenue Intelligence, |.P. Bhawan, |.P. Estate, New

Del hi, the relevant portion of which reads as under:

“(iit) The said Ms. Merut Exim Meerut, Shri
Ashwani Kumar Jain, Prop. Ms. Meerut Exim Meerut,
who masterm nded the entire operation. Shri Balbir
Singh Sethi, who was actively involved in the entire
operation as an authorised signatory of Ms. Meerut
Exim Meerut, and ensured the inproper clearance
from Custons and subsequent storage of goods, Shri
Trilok Nath Mttal, who was also actively involved
in planning the operation with A K Jain, and |ater
on was involved in disposing of the snuggl ed goods
in the market knowi ng well that they were inproperly
imported goods and were liable to confiscation
appear |liable to penal action under Section 112(1)
and (b) and/or Section 114A of the Custons Act,
1962."

4. M. Parasaran has also drawn our attention to the

order dated 29.10.2001 passed by the Conm ssioner,
Custons & Central Excise, Meerut, in which the |earned

Comm ssi oner has clearly observed as under:



“The said Ms. Meerut Exim Meerut, Shri Ashwani
Kumar Jain, Prop. Ms. Merut Exim Meerut, who
master mnded the entire operation, Shri Balbir
Singh Sethi, who was actively involved in the entire
operation as an authorised signatory of Ms. Meerut
Exim Meerut, and ensured the inproper clearance
from Custons and subsequent storage of goods, Shr
Tirlok Nath Mttal, who was also actively involved
in planning the operation with A K Jain, and later
on was involved in disposing of the snuggled goods
in the market knowi ng well that they were inproperly
i mported goods and were liable to confiscation are
liable to penal action under Section 112(a) and (b)
and/ or Section 114A of the Custons Act, 1962.~
5. As regards, Balbir Singh Sethi, issue No.(iii) was
framed by the Comm ssioner of Custons & Central Excise,
Meerut and the Conm ssioner of Custons having arrived at
a clear finding of conspiracy in which Balbir Singh Sethi
was involved, the Tribunal could not have arrived at the
finding that Balbir Singh Sethi was not involved in the

conspi racy.

6. In this view of the matter, we are constrained to
set aside the inpugned judgnent and remt the matters to
the Custons, Excise & Service Tax Appellate Tribunal. W
direct the said Tribunal to decide the appeals de novo
after hearing the parties. Al questions are left open

for the parties to be raised before the Tribunal.
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7. In order to avoid further delay in the matter, we
direct the parties to appear before the Tribunal on 25th
Cctober, 2010. We request the Tribunal to decide the

appeal s as expeditiously as possible.

8. Wth the aforenmentioned observation and direction

t hese appeal s are di sposed of.

C.A. No. 3082/ 2005:

9. In view of the order passed by us in Cvil Appea
Nos. 3080- 3081/ 2005, this appeal becones infructuous and

is dism ssed as such.

( DEEPAK VERMA)

New Del hi ;
Sept enber 29, 2010.



