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PETI TI ONER
VI NAY PRAKASH & CORS

Vs.

RESPONDENT:
STATE OF BI HAR & ORS

DATE OF JUDGVENT: 17/ 02/ 1997

BENCH
K. RAMASVWAMY, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:
ORDER

This is the fourth attenpt nmade by the Lohar Conmunity
to get into the status of Lohara. Lohars are, adnmittedly,
bl acksmiths, a backward comunity in the State of Bihar
Loharas are Schedul ed Tribes in the State of “Bihar.

This special |eave petition arises from the judgnment
and order of the Patna Hi gh Court, nade on Cctober 10, 1996
in LPA No. 831/96. The President of India, in exercise of
the power under Article 342(1) of the Constitution read with
Article 366(25), notified the Schedul ed Tribes for the State
of Bihar thus; "Such tribes or tribal comunities or parts
of or groups within such tribes or tribal conmunities as are
deened under Article 342 to be Scheduled Tribes  for the
purpose of this Constitution." Thereafter, the Schedul ed
Castes and Scheduled Tribes Oders (Arendnent) Act, 1976
cane to be nade adding to or deleting fromthe lists certain
castes. In Entry 20 of the Entries in relation to the State
of Bihar, Lohara was wongly translated as Lohra and the
same was published in the State Gazette notification. That
came to be rectified by notification published by the
Government on January 6, 1995. In the nmeanwhile, there was
spate of litigation after the 1976 Anmendnent Act and the
Lohars - a backward class - as stated earlier, clainmed the
status of Schedul ed Tribes. Wien the said clains for socia
status of Scheduled Tribes canme to be rejected, the
petitioners approached the courts. Wile the desired socia
status certificate were granted by the High Court in sone
cases, the sanme was refused in others. Wen the matter had
come up for the first time, before a Bench of three Judge of
this Court, to which one of us (K Ranaswany, J.) was a
nmenber, in Shanbhoo Nath vs. Union of India & Anr. [ CA No.
4631/ 90 deci ded on Septenber 15, 1990], it was wongly
conceded by the counsel appearing for the Union of India
that they were entitled to the status of Schedul ed Tri bes.
On that premse, the order of the Admi nistrative Tribuna
was set aside and direction was given to issue the
certificate of Scheduled Tribes. Since the social status
certificate were not issued despite direction in that
regard, a wit petition under Article 32 was again filed in
this Court seeking a wit of mnmandanus directing all the
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authorities in the State to issue certificate in the |light
of the judgnent passed by this Court in Shanbhoo Nath's
case. That wit petition was also dismnmissed by a Bench of
three Judges, to which one us (K Ranmaswany, J.) was a
menber .

Later, the matter was considered in extenso in
Ni tyanand Sharma vs. State of Bihar [(1996) 3 SCC 576]
wherein, considering the entire history of the Lohars and
Loharas, this Court has held in paragraphs 10,11 and 12
that Lohars being backward class, they cannot <claim the
status as Lohara, which is a Schedul ed Tri be and, therefore,
the entitlenent on that basis is unconstitutional and it
was a retrograde step to get into the status of Schedul ed
Tribes to snatch the benefits nade for the Schedul ed Tri bes.
It was further held that all those judgnents which had taken
contra view by the Hi-gh . Court are not good | aw.
Consequently, they  filed yet another wit petition in the
H gh Court claimng, on the basis of the orders issued by
conpetent ‘authorities, the status of Lohara. In the inpugned
order, the ~Division Bench has held that in the light of the
law laid by this Court in Nityanand Sharma’s case, it was
not open to the H gh Court to go into the question and
accordingly it dismssed the wit petition. The LPA filed in
that behalf also came to be dismssed. Thus, this specia
| eave petition.

Shri Rajiv Dhawan, |earned senior counsel appearing for
the petitioners, has contended that this Court in B.
Basaval i ngappa vs. . D. Minichi nnappa [(1965) 1 SCR 316 at
322), Srish Kumar Choudhury vs. State of Tripura [1990 Supp
SCC 220 para 12 and para 20] and Pal ghat Thandan Sanudhava
Sanr akshana Samiti vs. State  of Kerala [1994] 1 SCC 359 at
364, para 14 and 19] had considered and held that it would
not be open to the Court to enter ~into-an enquiry as to
whether a particular caste or tribe is Scheduled Tribe for
finding out whether they are entitled to the benefit of the
status conferred by the notification issued by the President
of India under Article 341 and 342 of the Constitution, as
the case may be; therefore, the view of this Court nentioned
in Nityanand Sharma’s case is per incurium W find no force
inthe contention. W make it <clear that in the English
version of the Presidential notification Lohars in not shown
as a Scheduled Tribe. But in the translated H ndi version
it found place in the notification. It was a wong
translation. This aspect was exanined in detail in Ntyanand
Sharma’ s case.

It is seen that in Basavalingappa' s case the question
was whether ’'Bhovi’' caste was Scheduled Caste within the
meani ng of Presidential notification for the pur pose of
findi ng whet her the respondent therein was a Schedul ed Caste
candidate for the purpose of contesting the elections as a
reserved candidate. Admttedly, preceding the notification
Bhovi caste was a Scheduled Caste and under | those
ci rcunstances, this Court had gone into that question. This
Court had referred to a two Judge Bench deci sion in Parasram
vs. Shivchand [(1969) 1 SCC 20] and Srish Kumar Choudhary’s
case wherein this Court had held that it would not be open
tothe Court to go into question whether ’'nochi’ was
included in the notified caste of chamar. Equally, in
Pal ghat’ s case (supra) the question was whet her Thandans or
Ezhavas in WMalabar District, which was part of the Mdras
Province, were of Schedul ed Castes or Backward Cl asses and
in view of the admssions nade by the Governnent in
paragraphs 14 and 19,, this Court had held that it was not
open to the CGovernment to go into that question wuntil it
was suitably nmodified by a Presidential notification. Al
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these cases have been considered in one judgment or other by
this Court in particular in Nityanand Sharna’s case.

The question is: whether a person, who is not a
Scheduled Tribe wunder he Presidential notification, 1is
entitled to get the status of a Scheduled Tribe? it is
already held that though the English version of the
Presidential notification clearly nmentions "Lohara", there
was no nention of Lohar. But while translating it, Lohars
were also wongly included as was pointed out by this Court
in Nityanand Sharma’s case. It would , thus, be seen that
t he Presi denti al notification was unequi vocal and,
therefore, Lohars were not Scheduled Tribes wthin the
nmeani ng of the definition ’'Scheduled Tribes under Article
366 (25) read with the notification issued by the President
of India under Article 342(1) of the Constitution and,
therefore, this Court had  pointed out that they are not
entitled to the status of Scheduled Tribes. It is clear that
if a Presidential notification does contain any specific
class or /tribe or ~a part thereof, then, as held by this
Court, it _would be for the Parliament to make necessary
amendments in Article 342(2) of the Constitution and it is
to for the executive CGovernment but for the Court to
interpret the rules and construe as to whether a particul ar
caste or a tribe or a part or section thereof is entitled to
claim the status of Schedul ed Tri bes. Under t hese
circunstances, we think that the decision in N tyanand
Sharma’ s case does not require any reconsideration; so al so
other decisions referred to thereinexcept ‘the Palghat’s
case, which was |ater considered in another judgnent. Under
these circunstances, we do not think that there is any
illegality in the decision rendered by the Division Bench of
the H gh Court warranting interference.

It is then contended that the doctrine of prospective
application of the judgrment in Nityanand Sharma’s case may
be applied. 1In support thereof, |earned counsel relied upon
two judgnents of this Court in State of Karnataka vs. Kumar
G N. Anmbiga [ 1995 Supp.(2) SCC 560] and Governnent of Andhra
Pradesh vs. Bala Miusalaiah [(1995) 1 SCC 184]. W are
afraid, we cannot accede to the contention of the l'earned
counsel. This is case where the respondents were not
entitled, from the inception, to the social -status  of
Schedul ed Tribes. Since the entry gained by them was based
on w ong transl ation nade by the Departnent in the
notification nade by the Departnent in the notificationand
the order was obtained on that basis, the same cannot be
made the basis of grant of the status of Schedul ed Tri bes.
We cannot allow perpetratration of the illegality since
under the Constitution they are not at all entitled to the
status of Schedul ed Tribes. Under these circunstances, the
above two judgenents have no application to the facts in
this case.

The Special Leave Petition is accordingly dism ssed.




