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S. PADMANABHAN ETC. January 21, 1971
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BENCH:
GROVER, A N.
BENCH:

GROVER, A N.
SHAH, J.C. (CJ)
HEGDE, K.S.

ClI TATI ON
1971 AR 2081 1971 SCR. (3) 457

ACT:

Tam | Nadu General Sales Tax Act, 1959-Act coming into force
on April 1, 1959-Published in Oficial Gazette on March 18,
1959-G O 976 issued under Act on March 28, 1959 authori sing
notification wunder s. 17 to be published on April 1, 1959-
Notification comng into force on April 1, 1959-Exenption of
fresh fruits under earlier Act t aken awnay under
notification-Validity of notification whether affected by
fact that it was issued before comng into force of Act.

HEADNOTE

The respondents were dealersin fruits in Taml Nadu.
Oiginally under the Madras General Sal es Tax Act, 1939 the
sal e of fruits was liable to tax. By nmeans of a

notification dated March 25, 1954 the sale of fruits anong
ot her commpditi es was exenpted from paynent of tax under s.
6 of the Act. The 1939 Act was repeated and re-enacted by
the Mdras (now Tami| Nadu) General Sales Tax  Act. 1959
which was published in the official gazette on March 18,
1959. The State Governnent passed G O No. 976 on March 28
1959 by which the new Act was to cone into force from Apri
1, 1959. To the G O was annexed a notification under s. 17
of the Act which was directed to be published on April 1,
1959 and was to cone into force on that date. According to
the notification fresh fruits ceased to be exenpt from tax
under the Act. Subsequently fresh fruits were again
exenpted with effect fromApril 1, 1960. Thus it was only
during the assessment year 1959-60 that, the respondents
were liable to pay tax on the sale of fresh fruits under the
provisions of the Act. By the judgment under appeal the
H gh Court struck down notification No. 976 dated March 28,
1959 which was to take effect fromApril 1, 1959 on the
ground that it had been issued before the Act cane into
force. The respondents were held to be entitled by reason
of the saving provision of s. 61 of the Act to invoke the
exenption that had been granted under the earlier Act of
1939. By special |eave appeals were filed by the State of
Madras in this Court.

HELD : The nmere fact that the inpugned notification bore an
earlier date was of no consequence. Section 53(4) of the
Act expressly provides that all notifications under the Act
shall, unless they are expressed to cone into force on a
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particular date cone 'into force on the day an which they
are published. The notification in question was stated to
come into 'force on April 1, 1959. Besides it was published
on that very day. Therefore in terns of cl. (b) of s. 53(4)
of the Act the notification bad conme into force only on

April 1, 1959 and not earlier. No one had challenged nor
indeed could it be disputed that on April 1, 1959 a wvalid
notification could be issued under s. 17 of the Act. For

this reason alone the validity of the notification nust be
uphel d. [460 B-E]

The appeal s nmust accordi ngly be all owed.

Bopanna Venkateswaraloo & O's. v. Supt. Central Jail
Hyderabad, State, [1953] 'S.C.R 905, held inapplicable.

JUDGVENT:

Cl VI L APPELLATE JURI SDICTION : Civil Appeals Nos. 177 to 183
of 1967.

458

Appeal s by special |eave fromthe judgnent and order dated
Decenber 28, 1964 of the Madras High Court in Wit Appeals
Nos. 354 to 360 of 1963.

S. T. Desai and A. V. Rangam for the appellants (in al
the appeal s).

T. A Ramachandran, for the respondents (in all t he
appeal s).

The Judgnent of the Court was delivered by

G over, J. These appeal s by special |eave froma judgnment of
the Madras High Court involve the questionof the validity
of a notification No. 976 issued under the provisions of the
Tam | Nadu CGeneral Sales Tax Act, 1959, hereinafter called
the Act, which was to cone into force on April 1, 1959.

The respondents are dealers in friuts in the State of Taml
Nadu. Oiginally under the Madras General Sales Tax Act,
1939 the sale of fruits was liable to tax. By means of a
notification dated March 25, 1954 the sale of fruits anong
ot her commpditi es was exenpted from paynent of tax under s.
6 of that Act. The 1939 Act was repeal ed and re-enacted by
the Act which was published in the Oficial Gazette on March
18, 1959 but which was to cone into force, as stated before,
on April 1, 1959. G| March 28, 1959 the Governnment passed
G O No. 976 which was as follows :-

"The Madras General Sales Tax Act, 1959, which will replace
the Madras General Sales Tax Act 1939, will cone into  force
from 1st April 1959. The Governnment have examined the

gquestion of continuing or withdrawing the exenption from
sales tax or the reductions in rates of sales tax so far
granted under the Madras General Sales Tax Act, 1939, and
such of them as have been decided to be continued from Ist

April 1959 are specified in the notifications annexed to
this order:
2. The notifications annexed to this order wll be

published in the Fort. St. GCeorge GGazette.

The Controller of Stationery and Printing,

Madr as, is requested lo publish in t he

notification in the Fort St. CGeorge Gazette,

dated the 1st April 1959 without fail
The notification itself may al so be reproduced:
"In exercise of the powers conferred by Section 17 of the
Madras General Sales Tax Act, 1959 (Madras Act | of 1959)
and in supersession of all the notifications issued under S.
6 of the Madras General Sales Tax Act, 1939 (Madras Act [|X
of 1939) the Governor of
459
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Madras hereby mmkes the exenption in respect of the tax
payabl e, under the said Madras General Sales Tax Act, 1959,
on the sale or purchase of the goods or class of goods or by
the class or persons or institutions in regard to the whole
or part of their turnover specified in colum (2) of the
Schedul e, bel ow subject to the conditions and restrictions,
if any, specified in the, corresponding entry in colum (3)

t her eof .

This notification shall cone into force on the 1st day of
April 1959."

In the Schedul e which contained the exenptions fresh fruit
was not one of the itens which was exenpted from tax. In
other words by virtue of this notification the respondents
becare liable to pay tax on the sale of fresh fruit wth

effect from April 1,-1959. It may be mentioned that the
exenption with regard to fresh fruits was once again granted
with effect fromApril 1, 1960. It was only during the
assessnment year 1959-60 that the respondents were liable to
pay tax on the sale of fresh fruits under the provisions of

the Act." It is unnecessary to refer to the course which the
litigation in the shape of wit petitions filed by the
respondent took in the High Court. It would be sufficient

to nmention that by the judgnment under appeal the High Court
struck down the notification No. 976 dated March 28, 1959
which was to take effect fromApril 1, 1959. It was held
that this notification had been issued before the Act came
into force which anbunted to an exerci se of power which did
not exist on the date on which the notification was
promul gated. It was further held that the respondents were
entitled by reason of the saving provisionof S. 61 of the
Act to invoke the exenption that had been granted under the
earlier Act of 1939.

Section 3 provides for the levy of taxes on sale or purchase
of goods. Under the first proviso to sub-s. (1) 'of that
section it was expressly laid down that in case of goods
specified therein which included fresh fruits the rate of
tax would be 1%on the turnover of a dealer whose tota
turnover for a year was not |ess than Rs. 10, 000/-. Under
the second proviso the deal ers dealing exclusively in one or
nore of the goods enunerated in the first —proviso except
foodgrains, rice products, wheat products and mlk whose
total turnover for a year was not nore than 30,000/-  were
not to be liable to pay tax under sub-s. (1) Section 17
enpower ed the Governnent by notification to  make an
exenption or reduction in rate in respect of any tax payable
under the Act. Now what the Governnent did was that it nade
an order on March 28, 1959 in anticipation of “the com ng
into force of the Act on April 1, 1959. It decided that a
notification be published in the Fort. St. George Gazette
on April 1, 1959 declaring the exenp-
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tions which would be granted under s. 17 of the Act in
supersession of all the previous notifications issued  under
s. 6 of the Act of 1939. It is not disputed that the
i mpugned notification was actually published in the Gzette
on April 1, 1959. On that date the Act had cone into force.
We are wholly unable to conprehend how the validity of the
notification could be inpugned when it was actually
promul gated on the date on which the Act cane into force
The nmere fact that it bore an earlier date was of no
consequence. Section 53(4) of the Act expressly provided
“(a) Al rules nade under this Act shall be published in the
Fort. St. George Gazette, and unless, they are expressed to
cone into force, on a particular day shall cone into force
on the day on which they are so published.
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(b) Al notifications issued under this Act, shall, unless
they are expressed to cone into force on a particular day,
come into force on the day on which they are published.

The notification in question was stated to cone into force
on April 1, 1959. Besides, it was published on that very

day. Therefore, in terns of clause (b) it came into force
only on April 1, 1959 and not earlier. No one has-
chal l enged nor indeed it can be disputed that on April 1,

1959 a valid notification could be issued under s. 17 of the
Act. For this reason alone the validity of the notification
nmust be uphel d.

On behal f of the respondents our attention has been invited
t o Boppanna Venkat eswaral oo & Ot hers v. Superintendent, Cen-
tral Jail, Hyderabad State(1l). The facts in that case were
al toget her different and have been di scussed in the judgment
of the H gh Court.” W consider it wholly unnecessary to
refer to them as the point which arose there about the
validity of certain orders 'made under the Preventive
Detention (Second” Anendrent) Act 1952 was entirely of a
di fferent nature and i s not apposite for the purpose of the
present case.

In the result the appeals are allowed and the decision of
the H gh Court is hereby reversed. The wit petitions shal

stand disnmssed. In view of the entire circunstances the
parties are left to bear their own costs.

G C Appeal s
al | oned.

(1) [1953] S.C.R. 905.
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