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ACT:

I ndustri al Enpl oynent (St andi ng O ders) Act , 1946-
Application for anmendnment of ~certified Standing O der-
Proposed anendnments applying different rules to existing and
new enpl oyees- Wet her fair and reasonabl e - Wet her
certifying officer has power In llaw to refuse anmendnent.

HEADNOTE:

The appellant conpany, which carried on the business of
buying bulk electrical energy and distributing it to
consuners, nmade an application under t he I ndustria
Enpl oyment (Standing Orders) Act, 1946, to the Certifying
Oficer, Madras, for an amendnent of two of its certified
Standi ng-Orders relating to holidays and | eave. [t was
clainmed by the appellant that the urgent need for. increased
production and for increased supply of electrical energy
could be nmet if the existing rules enbodied in.-the two
standing orders were suitably anended; the anmendnments pro-
posed sought to introduce different rules relating to
hol i days and | eave for enpl oyees who were appoi nted before a
specified date and those who joined service after that date.
The proposed anendnents were resisted by the respondents’
union on the ground, inter alia, that they would introduce
di scrimnation between one se of enployees and another
resul ting in industrial wunrest and di shar nmony. The
Certifying Oficer upheld the respondents |I plea and nega-
tived the anendnments. An appeal to the appellate authority
agai nst this decision was di sm ssed.

it was contended on behalf of the appellant that the
proposed amendnents were fair and reasonable and that the
Certifying-Officer and, the appellate authority had erred in
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law in not certifying the Standing Orders as proposed to be
amended.
HELD : (i) The Certifying Oficer and the appel l ate
authority committed no error of lawin refusing to certify
the nmodified Standing Orders. [510 E
The Act provides a self contained code and the Certifying
Oficer is given the power to consider questions of fairness
and reasonabl eness as well as other questions indicated by
s. 4(a) and (b). An appeal is provided against the decision
of the Certifying Oficer and in case a dispute arises as to
the interpretation or the application of the Standing Order
a remedy is provided In.s. 13A. A Tight is given both to
the enployer and the worknman to nove the appropriate
authorities for nodification of the existing St andi ng
Orders. [505 G H
(ii) It is clear fromthe provisions of the Act requiring
i ndustrial establishnents to have their Standing Orders
certified that matters specified in the Schedule to the Act
shoul d be covered by uniform Standing Orders applicable to
all worknmen enpl oyed in an industrial establishnment. [505 B]
499
Rai Bahadur Diwan Badri Das V. The Industrial Tribunal
Punj ab; [ 1963] 3 S.C. R~ 930; Associ ated Cenent Staff Union v.
Associ ated Cenent Co.,& O's. (1964) 1 L.L.J. 12; Cuest Keen
Wllians Private Ltd. v. F. |. Sterling and others: [1960] 1
S.C.R 348; referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTI ON:-C. A. No. 305 of 1964.

Appeal by Special Leave fromthe order dated the 9th April
1963 of the Labour Court, Coinbatore, in C-S.O Appeal No. 1
of 1962.

M C. Setalvad, and Naunit Lai, for the appellant.

M K. Ramanmurthi, R K Garg, D. P. Singh and S. C Agar-
wal a, for the respondents.

The Judgrment of the Court was delivered by

Gaj endragadkar, C.J. The appellant,; Sal em Erode Electricity
Distribution Co., Ltd., is a licensee under the |Indian
Electricity Act, 1910, and its business consists-in buying
electrical energy in bulk fromthe State Electricity Board
of Madras and selling it to consuners in Sal em and Erode and
certain rural districts in the State of Mdras. For the
purpose of carrying on this business, the appellant has an
i ndustrial establishnent at Sal em

In or about 1940, when the number of the appellant’s con-
sumers was about 3,000, and that of its worknen 'about 45,
the appellant franed certain terns and conditions of/ its

wor kmen’ s enpl oynent . Amongst these were included /'termns
about |eave and holidays. Later, when the Industria
Enpl oyment (Standing Orders) Act, 1946 (No. 20 of | 1946)
(hereinafter called 'the Act’) cane into force, t he

provi si ons as to leave and holidays which had been
i ntroduced by the appellant in the terns and conditions  of
the enploynent of its workmen, were enbodied in t he
appel lant’s Standing Orders which were certified under the
rel evant provisions of the Act in or about 1947. The said
terns read thus :-

"Standi ng Order 5(b)

The nunber of holidays to be granted to the

wor kmen and the days which shall be observed

as holidays by the Establishnent shall be

regulated in accordance with the Factories

Act, 1948 or other relevant law for time being
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in force and the custom or wusage of the
Est abl i shrent , viz., holidays under t he

Negoti abl e I nstrunments Act, 1881 and festiva
hol i days peculiar to this locality which are
bei ng gi ven.

500

St andi ng Order 10(a)

Leave will be given in accordance with the |aw
and existing practice provided the | eave

facilities now available to the workers are
not curtailed in any manner".
The proceedi ngs which have, given rise to the present appea
by special | eave between the appellant and the respondents,
its enployees, began with the application nmade by -the
appellant on the 6th Cctober, 1960, before the Certifying
Oficer, Madras, for the anmendnent of the certified Standing
Orders to which we have just referred. By its application,
the managenent of the appellant wanted the said Oders to
read thus
"Standi ng Order 5(b)
For all workmen who have joined service prior
to Ce hol i'days under t he Negot i abl e
Instrunents Act, 1881, and festival holidays
of one day per year which day may be chosen by
the /'workmen shall be given.  For all worknen
who have joined on and after ' holidays under
the Madras | ndustrial Establishments (Nationa
and ‘Festival holidays) Act, 1958 shall be
gi ven."
" St andi ng O der 10(a)
Leave will be given to all enployees who are
appointed on and after .... _iii accordance
with the provisions of the Madras Shops and
Establ i shment Act, 1947 ~or any statutory
nodi fication thereof (irrespective of whether
this Act applies or not to any category of
enpl oyee or enpl oyees). Provi ded, however,
that for all enpl oyees who have been confirned
prior to the above said date, viz  the |eave
facilities now avail able-are not curtailed in
any manner".
It is relevant to nmention the background —of the present
appl i cation. The appel | ant believed that the urgent need
for increased production and for increased supply of
electrical energy could be met iif the existing rules
enmbodied in Standing Oders 5(b) and 10(a) were -suitably
nodi fi ed; and so, the appellant wanted to nmake the change in
the said two Standing Orders on the lines indicated by it in
its application to the Certifying Oficer. It appears / that
these Rules were introduced by the appellant on the 1st
Oct ober, 1960, and were enbodied in the contracts of service
of new entrants who joined the appellant’s enploynent as
from that date. |In fact, they were agreed to by such new
entrants.
501
In order to regularise the steps taken by the appellant by
revising the relevant Rules in respect of the new entrants
to its enpl oyment, the appellant made the present
appl i cati on.
The change proposed to be nade by the appellant in the two
Standing Orders in question was resisted by the respondents’
Uni on. It was urged by the respondents that the proposed
change was unfair and unreasonable, and it was also argued
that it would introduce discrimnation between one set of
enpl oyees and anot her worki ng under the sane enpl oyer, and
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that would naturally cause industrial unrest and disharnony.
The Certifying Oficer wupheld the pleas raised by the
respondents and he accordingly directed that the proposed
amendnent s shoul d be negati ved.

The appellant then preferred an appeal against the said
order before the appellate authority. Both the parties
urged simlar contentions before the appellate authority and
the said authority agreed wth the view taken by the
Certifying Oficer and di sm ssed the appeal preferred by the
appellant. It is against this order that the appellant has
cone to this Court by special |eave.

On behal f of the appellant, M. Setalvad has urged that the
change which the appellant wants to nmake in the two rel evant
orders is, on the nerits, fair and reasonable; and he adds
that the appellant wanted to prove its bona fides by nmaking
the changed Standing Oders applicable to the future
entrants and not extending themto its enployees who were
already in its  enploynment and who are governed by the
existing /Standing Orders. According to M. Setalvad, the
Certifying Oficer and the appellate authority have erred in
law in not certifying the changed Standing Oders as
proposed by the appell ant.

In dealing with this point, it is necessary to examne the
broad features of the Act and consider its main purpose and
object. The Act was passed in 1946 and its main object was
to require the enployers in industrial” establishnments to
which the Act applied, to define formally ‘the terns and
conditions of enploynent in their respective establishnents.
In inposing this obligation on the enployers, the Act
intended that the terns and -conditions of i ndustria
enpl oyment shoul d be well-defined and shoul'd be known to the
enpl oyees before they accepted the enploynent. As we will
presently point out, one of the objects of the Act was to
introduce wuniformty of terns and conditions of enploynment
in respect of worknmen belonging to the same category and
di scharging the sane or simlar work under an industria
establishnent. Before the Act was passed, enployees in nmany
i ndustrial establishnents were governed by oral terns and
condi tions of service which

Cl/66-2

502

were not uniform and which had been entered into on an ad
hoc basis. The Act now requires that terns and conditions
of employnent in relationto nmatters specified in the
Schedul e nust be included in the Standing Oders and they

must be certified. It would at once be clear that by the
operation of the Act, all industrial establishnments will
have to frame terns and conditions of servicein regard to
all the matters specified in the Schedule, B and t hat

natural ly woul d introduce an elenment of uniformity inasmuch
as industrial enploynent in all establishnents to which the
Act applied would, after the Act was passed, be governed by
terns and conditions of service in respect of matters which
are conmon to all of them That, in brief, is the oaobject
whi ch the Act intends to achieve.

Let us now see the schene of the Act. "Standing Orders" are
defined by s. 2(g) as nmeaning rules relating to matters set
out in the Schedul e; these matters are 11 in nunber, and the
last one of themrefers to any other matter which rmay be
prescri bed "Prescribed"” according to s. 2(f) nmeans
prescribed by rules made by the appropriate Governnent under
this Act; and so, Standing Orders nean rules made in
relation to the matters enunerated in clauses 1 to 10 in the
Schedul e as well as any other matter which may in future be
added by nmeans of rules to be made by the appropriate




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 11

Gover nrent . This gives a general idea about the matters
which are intended to be covered by the Standing Orders.

Section 3 of the Act requires the subm ssion of draft Stand-
ing Oders by the enployer within six nonths fromthe date
on which the Act becones applicable to an industria
establishnent. A statutory obligation has been inposed upon
the enployer to take necessary action as required by S
3(1). Section 4 requires that the Standing Orders nust dea
with every matter set out in the Schedule which is
applicable to the industrial establishment, and nmust be in
conformity with the provisions of the Act. Section 5 deals
with the proceedings for certification of the standing
orders by the Certifying Oficer. Section 6 provides for
appeal s agai nst the orders passed by the Certifying Oficer
Section 7 prescribes the date on which the certified

standing orders wll cone into operation. Section 10(2)
provides for the nodification of the standing orders.
Section 13A provides for the machinery to deal with

gquestions’ in-relation to the application or interpretation
of the standing orders certified under the Act; and s. 15
confers powers on the appropriate Governnent to nake rules
to carry out the purposes of the Act.
503

VWen the Act was originally passed, the powers of the Certi-
fying Oficer as well ‘as those of the appellate authority
were |limted to consider the question-as to whether the
st andi ng orders submitted for certification wer e in
accordance with the Act or not. By an anendnent made in
1956, jurisdiction  has been conferred on the Certifying
Oficer as well as the appellate authority  to adjudicate
upon the fairness or reasonableness of the provisions of the
Standing Orders submitted for certification. ~That neans the
jurisdiction of the appropriate authorities functioning
under the Act has now been w dened and they are required to
consi der whether the Standing O'ders submitted to them for
their approval are fair or reasonable. Parties can  nmake

their contentions in respect of the fairness or
reasonabl eness of the proposed Standing Oders, and the
appropriate authorities wll adjudicate upon the sai d

contentions. That is one change nmade in 1956.

The ot her change made in the original provisions of the Act
which is relevant for our purpose is in regard to - the
provisions contained in S 10(2). Under the origina
provision of S. 10(2), it was only the enployer ~who was
aut horised to make an application to the Certifying Oficer
to have the Standing Orders nodified. By the anmendnent nade
in 1956, even worknen are now entitled to apply for the
nodi fication of the Standing Orders. The result of this
amendnment is that if workmen are dissatisfied wth' the
operation of the existing Standing Orders, they can nove for
their nodification by applying to the Certifying Ofificer in
that bebhal f. Before this anmendnent was nade, the only
course open to the worknmen to adopt for securing any
nodi fication in the existing Standing Orders was to raise an
i ndustrial dispute and nove the appropriate governnent to
refer the said dispute to the adjudication of t he

appropriate Industrial Tribunal. Both these anendnents have
been introduced by Act No. 36 of 1956.
Now, the question which we have to decide is : is it perms-

ible for an industrial establishnent to have two sets of
Standing Orders to govern the relevant terns and conditions
of its enployees ? M. Setalvad argues that if the change is
intended to be made in the existing Standing Orders, it
shoul d be permissible and indeed legitimate for an enpl oyer
to seek for the change on .he ground that the said change
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woul d be reasonable and fair,, provided the existing rights
of enployees already enployed are ,lot affected by such
change. Prima facie, this argunent appears to be
attractive; but if we exam ne the scheme of the relevant
Provisions of the Act in the light of the matters specified
in the schedule in respect of which Standing Orders are
required to be

504

made, it appears that two sets of Standing Orders cannot be
made under the Act.

Let us first examne the matters specified in the Schedul e.
They are specified under cls. ( 1) to ( 11 ). The first is
in regard to classification of worknen. The second is in
relation to the manner of intimating to worknen periods and
hours of work, holidays, pay-days and wage rates. The third
has reference to shift working; the fourth to attendance and
late comng. Cause (5) relates to conditions of, procedure
in applying for, and the authority which may grant, |eave
and hol i days. Clause (6) deals with the requirenent to
enter premses by certain gates, and liability to search
Clause (7) is concerned with the closing and reopening of
sections of the industrial ~establishnment, and tenporary
stoppages of work and the rights and liabilities of the
enpl oyer and workmen arising therefrom  Cause (8) deals
with the term nation of enploynment, and the notice thereof
to be given by enpl oyer and worknen. Clause (9) covers the
subj ect of suspension or dismissal for misconduct, and acts
or onissions which constitute misconduct. Clause (10)
relates to neans of redress for ~workmen against unfair
treatment or wongful exactions by the enployer or his
agents or servants. Clause (11) is the residuary clause
which refers to any other matter which nay be prescri bed.
One has nerely to exani ne these clauses one by one to be
satisfied that there is no scope for having two separate
Standing Orders in respect to any one of them Take the

case of classification of workmen. 1t is inconceivable that
there can be two separate Standing Orders in respect of this
matter. What we have said about classification is equally

true about each one of the other said clauses; and so, the
concl usi on appears to be irresistible that the object of the
Act is to certify Standing Orders in respect of the mtters
covered by the Schedul e; and having regard to these matters,
Standing Oders so certified would be wuniform and would
apply to all worknen alike who are enployed in any
i ndustrial establishnent.

Prior to the enactnment of the Act, industrial establishments
used to enpl oy workmen on different terns and conditions of
service and they used to enter into separate agreenments with
enpl oyees on an ad hoc basis. It was precisely wth the
obj ect of avoiding this anomal ous position that the Act has
been passed, and an obligation has been inposed “upon the
i ndustrial establishnents to have their Standing Oders
certified by the appropriate authorities. Therefore, we do
not think M. Setalvad is right in

505

contending that it is open to an industrial establishnment to
have two sets of Standing Orders certified in relation to
| eave and holidays provided that the nodified Standing
Orders apply to future entrants and the existing Standing
Orders apply to entrants who are already in the enploynent
of the establishment.

On principle, it seens expedient and desirable that matters
specified in the Schedule to the Act should be covered by
uni form Standing Orders applicable to all worknen enpl oyed
in an industrial establishnent. It is not difficult to
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i magine how the application of two sets of Standing Orders
in respect of the said nmatters is bound to |lead to confusion
in the working of t he est abl i shrment and cause
di ssatisfaction ampngst the enployees. |If M. Setalvad is
right in contending that the Standing Orders in relation to
these matters can be changed fromtinme to tinme, it may |ead
to the anonmmlous result that in course of 10 or 15 vyears
there may conme into existence 3 or 4 different sets of
Standing Oders applicable to the enployees in the sane
i ndustrial establishnent, the application of the Standing
Orders depending -upon the date of enmploynment of the
respective enployees. That, we think, is not intended by
the provisions of the Act.

Once the Standing Orders are nade, it is not unlikely that
di sputes may arise between the enpl oyer and the enpl oyees in
regard to their application or their interpretation, and the
Act has specifically nade a provision for dealing wth
problems of this kind. As we have already indicated,
section 13A provides that if any question arises as to the
applicati'onor interpretation of a Standing Order certified
under the Act, an enployer ora workman nmay refer the
guestion to any one of the Labour Courts indicated by the
section, and the said Labour Court shall, after giving the
parties an opportunity of being heard, decide the question
and such decision be final and binding on the parties.

The result, therefore, appears to be that in regard to the
certification of the Standing Orders, the Act provides for a
sel f-contai ned Code. The Certifying Oficer is given the
power to consider questions of fairness and reasonabl eness
as well as the other questions indicated by s. 4(a) and (b).
An appeal is provided agai nst the decision of the Certifying
Oficer and in case a dispute arises as to t he
interpretation or the application of the Standing Order, a
renedy is provided by s. 13A. Besides, as we have | al ready
pointed out, a right is given both to the enployer and the
wor kmen to nove the appropriate authorities for nodification
of the existing Standing Orders. That is why we / do not
think that M. Setalvad is right in contending ‘'that the
Certifying

506

Oficer as well as the appellate authority erredin law .in
refusing to certify the nodified Standing Orders submtted
by the appellant for certification

It may be that evenin regard to nmatters covered by
certified Standing Oders, industrial disputes may arise
bet ween the. enployer and his enpl oyees, and a question nay

then fall to be considered whether such disputes can be
referred to the Industrial Tribunal for its  adjudication
under section 10(1) of the Industrial Disputes Act. In
other words, where an industrial dispute arises in  respect
of such matters, it nmay becone necessary to" consider
whet her, notwi thstanding the self-contained provisions of
the Act, it would not still be open to the appropriate
CGovernment to refer such a dispute for adjudication. We
wish to make it clear that our decision in the present
appeal has no relation to that question. In the present

appeal, the only point which we are deciding is whether
under the schene of the Act, it is pernissible to the em
pl oyer to require the appropriate authorities under the Act
to certify two different sets of Standing Orders in regard
to any of the matters covered by the Schedul e.

It now remains to consider the three decisions to which M.
Setalvad has invited our attention. In Rai Bahadur Diwan
Badri Das v. The Industrial Tribunal, Punjab(l), this Court
had to consider the question as to whether the Tribuna
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agai nst whose award an appeal had been brought to this Court
by the appellant Rai Bahadur Diwan Badri Das was in error in
refusing to allow the appellant’s prayer that he should be
permitted to introduce a newrule in respect of leave wth
wages applicable to the entrants in his enploynment after the
1st of July, 1956. It appears that on the said date, the
appellant made a rule that every workman enployed on or
before that date would be entitled to 30 days |eave with
wages after working for 11 nonths and wor knen enpl oyed after
that date would be entitled to earned |l eave in accordance
with the provisions of S. 79 of the Indian Factories Act.
This rule led to an industrial dispute which was referred to
the Industrial Tribunal, ‘and the Tribunal held that all the
workmen were entitled to 30 days earned | eave as under the
existing rule and that the rule nmade by the appellant on the
1st of July, 1956 cannot be enforced. It was this award
whi ch was chal | enged by the appellant before this Court, and
the challenge was based on the broad and general ground that
the enpl oyer had full freedomof contract to nake a rule for
the enploynent ~of his enployees and that the Industria
Tribunal is not entitled to

(1) [1963] 3 S.CR 930.

507

interfere with his freedomof contract. "It appears that the
change which the enpl oyer sought to make by the new rule did
not involve any appreciable financial burden, and it was not
the case of the appellant that the existing rule caused any
hardship to him ' The appellant, however, wanted to urge
before this Court the theoretical ground that in a matter of
enpl oyment, an industrial enployer is entitled to nake his
own conditions with his enployees and that industria
adj udi cation should not interfere with his freedom of

contract in that behalf. Indeed, as 'the majority judgment
shows, the appellant was a good enpl oyer and was treating
his enployees in a very [iberal manner. He, however,

brought the dispute before this Court in order to assert the
general principle which was raised for the decision /of this
Court. That is the background of the najority decision in
Rai Bahadur Di wan Badri Das’s(1l). case.

Dealing with the broad point raised by the |learned Solicitor
General on behalf of the appellant in that case, this Court
hel d that several decisions pronounced by i ndustria

adj udi cation had now established the principle that the
doctrine of absolute freedomof contract had to yield tothe
hi gher claims for social justice. Even so, this Court- took
the precaution of making it clear that the general question
about the enployer’s right to manage his own affairs in the
best way he chooses, cannot be answered in ‘the abstract
without reference to the facts and circunstances in regard
to which the question is raised, and it was pointed out that
in industrial matters of this kind, there are no “absol utes
and no fornula can be evol ved which would invariably give an
answer to different problenms which may be posed in different
cases on different facts.

Having thus dealt wth the general point raised by the
| ear ned Solicitor-CGeneral in Rai Bahadur D wan Badr

Das’ s(1) case, the mgjority decision considered the facts in
that particular case and held that the Tribunal was not
shown to have been in error when it held that in the matter
of earned | eave there should be uniformty of conditions of
service governing all the enployees in the service of the

appel | ant. It was in that connection that reference was
nmade to the fact that in regard to all the other terns and
condi tions of service, there was wuniformty in the

appel l ant’s establishnent itself; and so, it was thought
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that the Tribunal m ght have been justified in discouraging
a departure fromthe said uniformty in respect of one item
viz., earned |eave. It would thus be clear that this
deci si on does not |ay down any genera

(1) [1963] 3 S.C R 930.

508

principle at all. In fact, this decision enphatically
brings out the point that in dealing with industria
di sputes, industrial adjudication should always resist the

temptation of |aying down any broad, general or unqualified
propositions. Therefore, we do not think that the decision
of this Court in the case of R B. Diwan Badri Das(1l) is of
much assistance. |In that case, the Court was dealing wth
an award pronounced by an Industrial Tribunal in an
i ndustrial dispute; andthe narrow question which the Court
deci ded was that the I ndustrial Tribunal was not in error in
not uphol ding the rul e nade by the enployer on the 1st July,
1956. In the present case, we are dealing with proceedings
arising under the Act and that neans that considerations
whi ch govern the present proceedi ngs are not necessarily the
same as those which would govern the decision of an
i ndustrial dispute brought before the Industrial Tribuna
for its adjudication under the Industrial Disputes Act.

The next decision'to which M. Setalvad has referred was
pronounced by this Court in the case of Associated Cenent
Staff Union and Another v. Associated Cenent Conmpany and
QO hers(1l). During the course of the hearing of this appeal
some arguments were urged before us on the question about
the relation between ternms and  conditions of service
governi ng wor ki ng hours, |eave, and the |ike, and the wages
paid to the enployees. M. Ranmanurti who appeared for the
respondents conceded that the ternms and conditions in regard
to leave or working hours can be changed; but he contended
that the increase in the working hours or the reduction of
earned |eave should not be permtted to be introduced
wi t hout taking into account the question about the
consequent increase in the wage structure itself; and it was
with a viewto conbat this contention that M.  Setal vad
referred us to the decision in the Associated Cenent Co.(1).
In that case, the question of holidays, working hours and
wages were all referred to the Industrial Tribunal for its

deci si on. The matter which arose for the decision of this
Court in the appeals which were brought to this Court in
that case, was, inter alia, in regard to holidays. The

Tri bunal had all owed 21 holidays, whereas this Court reduced
the nunmber to 16. Dealing with the question about the
normal working hours, this Court observed that "once a
concl usi on about the normal working hours is reached after
consi dering the opti numworking hours on a consideration of
all the relevant factors, industrial adjudication cannot
hesitate to give effect to its conclusion nerely because the
wor kmen woul d have been entitled

(1) [1963] 3 S.C R 348.

(2) [1964] 1 L.L.J. 12.

509
to nore wages at overtine rates if the hours of work had
been fixed at [|ess". M. Setalvad relies wupon this

observation. But we think it would be unreasonable to read
this observation in isolation, because in the very next
sentence, this Court has added that it is true that in
fixing the proper wage-scale, the question of workload and
the mtter of working hours cannot be left wholly out of
consi deration, though it further observed that many other
factors including the need of the worknen, the financia
resources of the enployer, the rates of wages prevailing in
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other industries in the region, have all to be considered in

deci ding the wage scale. It appears that in that case, the
Tribunal itself had held that 21 holidays erred on the side
of excessive Iliberality, and yet it did not reduce that

nunber . That is why this Court reduced the nunmber of
hol i days from 21 to 16. This decision, in our opinion, does
show that where industrial adjudication has to deal with an
industrial dispute in relation to wage structure, working
hours, and holidays, it must consider the problem conprehen-
sively and in prescribing the working hours, and naking
provision for holidays and leave wth or wthout pay,
amongst other relevant factors, the wages paid to the
"enpl oyees have no doubt to be taken into account. But
t hese consi derati ons do. not arise in t he pr esent
proceedi ngs, because what the appropriate authorities under
the Act had to consider was whether two sets of Standing
Orders should be permtted under the same establishnment or
not .

The |last case to which reference nust be nmade is Guest,
Keen, WIlliamPrivate Ltd. v. . P. J. Sterling and Qhers(1).
In that case, the Standing Order had been certified under
the Act prior to its amendment. The relevant Standi ng O der
had relation to the age of retirenent of the enpl oyees under
the establishnent in question. Wen the Standing Order was
certified, its fairness and reasonabl eness could not have
been examined by the Certifying Authority.. After it was
certified, the enpl oyer sought to give effect to the age of
retirement in regard to enpl oyees who were already in its
enpl oyment; and that gave riseto an industrial dispute.
The enployees who were already in the enployment of the
enpl oyer, contended that prior to the certification of the
Standing Oder, there was no, age of ~retirement . in the
concern and they urged that the certified Standing O der
could not affect their right to continue in the enploynent
so long as they were fit to discharge their duties. It was
in the contending this dispute that the question arose as to
whet her the certified Standing Order applied 'to the
previously existing enpl oyees. The Labour Appel -

(1) [1960] 1 S.C R 348.
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| ate Tribunal agai nst whose decision the appeal was brought
to this Court by the appellant Guest, Keen, WIllians Private
Ltd., had held that the certified Standing O der could not
apply to the ,enployees who were already in the enploynent
of the appellant. This Court affirned the view expressed by
the Labour Appellate Tribunal that the certified ~Standing
Order could not affect the rights of the previous enpl oyees;
nevertheless, it was held that the question of | prescribing
an age of retirement for themcould be considered in the
pr oceedi ngs before the Court and under t he speci a
circunstances to which reference has been made in the
judgrment, it was thought that the age of superannuation for
prior enployees could be reasonably and fairly fixed at 60

years. This decision again is not of any assistance,
because the matter cane to this Court from an industria
di spute whi ch was the subject,nmatter of i ndustria

adj udi cation before the Industrial Tribunal and the Labour
Appellate Tribunal; and all that this Court did was to fix
an age of superannuation or worknen who had been enployed
prior to the date of the certification of the relevant
Standing Order, at 60, and that course was adopted under the
special and unusual circunstances expressly stated in the
course of the judgnment. As we have already pointed out, the
guestion as to whether two sets of Standing Orders can be
certified wunder the provisions of the Act, did not fall to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 11

be considered in that case. Therefore, we are satisfied
that the Certifying Oficer as well as the appellate
authority committed no error of lawin refusing to certify
the nodified Standing Orders submitted by the appellant in
the present proceedings.

The result is, the appeal fails and is dismssed with costs.
Appeal dism ssed
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