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The short question that arises inthis appeal is whether
any parol evidence can be et~ in to substantiate a
subsequent oral arrangenment - rescinding or- nodifying the
terns of a registered settlenent deed.

The property in dispute in this appeal was sel f-acquired
property of one Mithuswanmy Pillai. The said Mithuswamny
Pillai had a concubi ne naned Papanmal and t hrough her three
sons and one daughter were born. ~One of the sons, Appavu
Pillai died during the lifetinme of Mithuswany Pillai
| eavi ng def endant nos.2 to 4 as his | egal heirs.
Si ngaravael u Pillai (defendant No. . 1) and Venugopal Pill ai
plaintiff (respondent no.1l herein) are second-and third sons
of said Mithuswarry Pillai. Def endant No.6 who is the
appellant in this case is the son of Singaravaelu Pilla
(defendant No. 1) who died during the pendency of the suit-
Mut huswany Pillai who owned the property, settled the sane
under a registered settlenent deed dated - 26.3.1915 (Ext.
A1) in favour of Papanmal and children born through her
At the time of execution and registration of settlement deed
all the sons were mnors and, therefore, their nother. was
appoi nted as their guardian who accepted the settlenment in
her capacity as a guardian of the mnors. Mithuswany Pilla
died in 1954 and Papanmmal al so di ed subsequently in-the year
1957.

The plaintiff Venugopal Pillai claimed share in the
property in dispute under the registered settlenent deed.
Since defendant no.1 refused to give any share in the
property to the plaintiff, he brought a suit for partition
and also for other consequential reliefs. Defendant No.1
filed witten statenent wherein he contested the claim of
the plaintiff and whereas defendant nos.2 to 5 accepted the
case of the plaintiff. After the death of defendant No.1,
defendant No.6, who is the heir of defendant No.1 was
substituted in t he Sui t as def endant No. 6.
Def endant - appel | ant adopted the witten statenment filed by
his father. 1In the witten statement it was pl eaded that as
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a result of the subsequent arrangenent arrived at anobngst
the nenbers of the famly of Muthuswany Pillai in the year
1941 the property in dispute was allotted to defendant no.1
exclusively and rest of the other sons were given noney by
cash. In sum and substance the case of defendant no.6 was
that as a result of oral arrangenent arrived in the year
1941, the settlenent deed executed and registered on
26.3.1915 stood nodified and, therefore, the plaintiff is
not entitled to any share in the property. The registered
settlenent deed was filed in the suit and was exhibited as
Ex. A/ 1. Before the trial court, a question arose as to
whet her the registered docunent is a settlenment deed or a
will. However, both the parties proceeded on the basis that
docunent Ext. A/l is a registered settlenent deed and not a
will. The trial Court treating the docunent EX.A/1 as a
settl enent deed held that in view of proviso (4) to Section
92 of the Evidence Act the contesting defendant can |ead
or al evidence to -substantiate the subsequent ora
arrangenents arrived at anpongst the nenbers of the famly
and bel'i evi ng the arrangenents as set up by t he
def endant-appellant, the ~trial~ court dismssed the suit
filed by the plaintiff -respondent.

In First Appeal filed by the plaintiff before the High
Court the learned Single Judge of the High Court was of the
view that in view/ of proviso (4) to Section 92 of the
Evidence Act it is not open to the parties-to let in ora
evidence to nodify, vary or subtract the ‘terns of the
regi stered docunent. Consequently, the First « Appeal was
allowed and the suit for partition was decreed. The Letters
Pat ent Appeal preferred by the appellant was dism ssed by a
Division Bench of the High Court. It is against the said
j udgrment the appellant is in appeal before us.

Learned counsel appearing for the appellant urged that
the view taken by the H gh Court in decreeing the suit of
the plaintiff was erroneous inasmuch as the settlees under
Ex.A1 got the suit property and by the subsequent/ ora
arrangenent, they agreed to work out their rights without
varying or substituting the terms of Ex. A1 and, therefore,
the H gh Court was not right in not considering the ora
arrangenent as pleaded by the defendant/appellant. It is
not disputed that disposition under EX.A/1 in the  present
case is by way of grant and under the said disposition -al
the sons of Muthuswany Pillai acquired rights. It is  also
not disputed that the settlement deed is a registered
docunent and by wvirtue of alleged subsequent ora
arrangenent other sons of Mithuswany Pillai were divested
with the rights which they acquired under the  settlenent
deed. Under such circunstances the question that arises for
consideration is as to whether any parol evidence can be |et
in to substantiate subsequent oral arrangement rescinding or
nmodifying the terms of the document which, under law, is
required to be in witing or is a registered docunent,
nanely, Ex.A 1. Section 92 of the Evidence Act reads as
t hus:

"92. Excl usi on of evidence of oral agreenent. - \Wen
the terns of any such contract, grant or other disposition
of property, or any matter required by law to be reduced to
the form of a docunent, have been proved according to the
| ast section, no evidence of any oral agreenment or statenent
shall be adnmitted, as between the parties to any such
instrument or their representatives in interest, for the
pur pose of contradicting, varying, adding to, or subtracting
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from its terns:

Proviso (4) - The existence of any distinct subsequent
oral agreenment to rescind or nodify any such contract, grant
or disposition of property, may be proved, except in cases
in which such contract, grant or disposition of property is
by law required to be in witing, or has been registered
according to the lawin force for the tine being as to the
regi stration of docunents."

A perusal of the aforesaid provision shows that what
Section 92 provides is that when the terns of any contract,
grant or other disposition of the property, or any natter
required by law to be reduced in the formof docunment, have
been proved, no evidence of ‘any oral agreenent or statenent
is permssible for the purpose of contradicting, varying,
adding or subtracting the said witten docunent. However
this provision is subject to proviso 1 to 6 but we are not
concerned’ with other provisos except proviso 4, which is
rel evant " in the present case. The question then is whether
the defendant-appellant can derive any benefit out of
proviso (4) to Section 92 for setting up oral arrangenent
arrived at in the -year 1941 which has the effect of
nodifying the witten and regi stered disposition. Provi so
(4) to Section 92 contenplates three situations, whereby (i)
the existence of any distinct subsequent oral agreenment as
to rescind or nodify any earlier ~contract, grant or
di sposition of the property can be proved.

(ii) However, this s not permssible where the
contract, grant or disposition of property is by I|aw
required to be in witing.

(iii) No parol evidence can be let in to substantiate
any subsequent oral arrangenent which has effect of
rescinding a contract or disposition of property which is
regi stered according to the lawin force for the tine being
as to the registration of docunents.

In sum and substance what proviso (4) to Section 92
provides is that where a contract or disposition, not
required by lawto be in witing, has been arrived at orally
then subsequent oral agreenment nodifying or rescinding the
said contract or disposition can be substantiated by paro
evi dence and such evidence is adnmissible. Thus if a party
has entered into a contract which is not required to be
reduced in witing but such a contract has been reduced in
witing, or it is oral in such situations it is always open
to the parties to the contract to nodify its ternms-and even
substitute a new by oral contract and it can be
substantiated by parol evidence. In such kind of cases the
oral evidence can be let into prove that the earlier
contract or agreenment has been nodified or substituted by
new oral agreenent. Where under law a contract or
di sposition are required to be in witing and the same has
been reduced in witing, its terns cannot be nodified or
altered or substituted by oral contract or disposition. No
parol evidence wll be adm ssible to substantiate such an
oral contract or disposition. A docunent for its wvalidity
or effectiveness is required by lawto be in witing and,
therefore, no nodification or alteration or substitution of
such witten docunment is permssible by parol evidence and
it is only by another witten docunment the terns of earlier
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witten docunent can be altered, rescinded or substituted.
There is another reason why the defendant/appellant cannot
be permtted to let in parol evidence to substantiate the
subsequent oral arrangenent. The reason being that the
settlenent deed is a registered docunent. The second part
of proviso (4) to Section 92 does not permt |eading of
parol evidence for proving a subsequent oral agreenent
nodifying or rescinding the registered instrunent. The
terns of registered docunent can be altered, rescinded or
varied only by subsequent registered docunment and not
ot herw se. If the oral arrangement as pleaded by the
appellant if allowed to be substantiated by parol evidence
it would mean re- witing of Ex.A1 and, therefore, no paro
evi dence i s pernissible.

In view of the aforesaid | egal position on
interpretation of  proviso (4) to Section 92 we have to
exam ne as to whether settl enent deed Ex. A1 was required to
be in witing under the law or not. It is not disputed that
by settlenent deed Ex. A/1 which is a disposition Mithuswany
Pillai passed on right to property to all his sons who
acquired right in the property. VWere there is such
conferment of title to the property, lawrequires it be in
witing for its efficacy and effectiveness. A docunent
becomes effective’ by reason of the fact that it is in
witing. Once under |aw a docunent is required to be in
witing parties to such a docunent cannot be pernmitted to
let in parol evidence to substantiate any subsequent
arrangenent which ‘has effect of nodifying earlier witten
docunent . If such parol evidence is permtted it would
divest the rights of other parties to the witten docunent.
W are, therefore, of the viewthat the subsequent ora
arrangenent set up by the defendant-appellant cannot be
proved by the parol evidence. Such a evidence is not
admi ssi bl e in evidence.

The |learned counsel for the appellant then urged that
Ex.A/1 in fact is not a settlenent deed but is a will and,
therefore, parol evidence is admi ssible to substantiate the
subsequent oral arrangenent. This controversy also arose
before the trial Court. Bef ore the trial Court the
plaintiff and the defendants agreed that Ex.A/1 is a
settlenent deed and not a will and the trial Court proceeded
on the basis that the docunent ExX. A/l is a registered
settl enent deed. W are, therefore, ~not ~deposed to
entertain the argunent of |earned counsel for the appellant.

For the aforesaid reasons, we do not find any nerit in
this appeal. It is accordingly dismssed. There shall be
no order as to costs.




