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ACT:

Baroda State Merger Huzur order passed by Maharaja relating
to retirement terns of menbers of Executive Council prior to
transferring full executive authority to new Council--New
Council purporting 'to revoke wearlier order passed in
exerci se of Maharaja’s prerogative powers-1f valid--Wether
provisions of Baroda Merger Agr eenent and subsequent
continuance of all laws previously in force —anpbunted to
recognition of clains relating to retirenment benefits.

HEADNOTE:

On August 15, 1947 wupon the( passing of the I ndi an
| ndependence Act, 1947 when paranountcy of the British crown
| apsed, the erstwhile State of Baroda acceded to-India. By
a. proclamation on August 25, 1948 the Miharaja of  Baroda
announced inter alia that the entire "executive authority of
the State would i mediately vest in his Executive Council
On March 21, 1949 he executed the Baroda Merger Agreenent
whereby the full powers in relation to the governance of the
State were transferred to the Indian Governnent from May 1
1949. These powers were then delegated to the Provincia
CGover nrent of Bonbay.

The respondent was an official menber of the Mharaja’'s
Executive Council of the State of Baroda. |In January. /1948
when it was considered likely that in view of the inm nent
constitutional changes mthe State the nenbers of - the old
Executive Council mght be prematurely retired, the Maharaja
enhanced the respondents salary, and by 'a Huzur order dated
February 8, 1948, he fixed the pension and other retirenent
benefits of the respondent and another nenber of the
Executive Council. It was provided that in the event of
their premature retirement, they would get 'as conpensation
an amount equivalent to what they woul d have received if
they continued in service upto the date of retirement and a
full pension of Rs. 500.00 per nonth fromthe date of the
premature retirement. On May 18, 1948, the Mahar aj a
directed compul sory retirenment of the respondent with effect
from June 1, 1948 and he therefore drew Rs. 95,196.00 on
account of his conpensation. At the instance of a new
Executive Council the Maharaja passed anot her Huzur order on
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July 22, 1948 nodifying his previous orders and directing
that the respondent 'and the other officials would draw
pension only when they reached the age of retirenment and
would in addition draw the salary to which they were
el i gi bl e under the Account Rul es.

On April 22, 1949, the new Executive Council purported
to review and set aside the Huzur orders with respect to
paynment of conpensation to the retired officials and
directed, inter alia, that a sumof Rs. 77,416.00 out of the
conpensation received by the respondent be recovered. from
hi m under section 148 of the Baroda Land Revenue code. He
was conpelled to refund Rs. 65,000.00 and a bal ance of Rs.
12,416. 00 was demanded from himby the Collector of Baroda.
The respondent filed a suit against the State of Bonbay
asking inter alia for-a declaration that the Huzur order
dated February 8, 1948 as nodified by the Huzur Order dated
July 22, 1948 was binding on the defendants and that the
order of  the Executive Council of April 22, 1949 was
invalid. 'The  Trial
756
Court decreed the suit and the Hgh Court, in appeal
substantially wupheld the respondent’s case but reduced the
amount of the decree.

Apart fromthe validity of the Executive Council’s order
of April 22, 1949, the other questions arising for
determ nation in the "appeal to this Court were whether the
CGovernment of Baroda was liable to pay the sum of Rs.
65,000 to the respondent; and if so, whether the Iliability
devol ved upon the appellant State of Cujarat.

HELD: Di sm ssing the appeal

(i) The Huzur order of February 8, 1948 was passed by
the Maharaja in the exercise of his prerogative and inherent
power s. The Executive Council had no authority to ' revoke
that order and wuntil the Mharaja passed the entire
executive authority to the Council on August 25, 1948, he
was still the sovereign ruler. The order of the Executive
Council dated April 22, 1949 was therefore ultra vires and
not bindi ng upon the respondent. [761 Q

(ii) The direction in the order of April 22, 1949 for
the recovery of nonies under s. 148 of the Baroda Land

Revenue Code was illegal. That section did not allow
recovery of noneys payabl e under an order of the Executive
Counci | . The result of the illegal recovery of Rs. 65,000

from the respondent was that to the extent of that anount,
the liability of the Baroda CGovernment under the Huzurorder
dated February 8, 1948 renmi ned outstanding. [762 A]

(iii) Cdause (1) of Article VIIl of the Baroda Merger
Agreenent guaranteed payment of reasonable conpensation to
officials whose services were dispensed with by the new
CGover nrrent . Clause (2,) guaranteed the continuance of
pension and |eave salaries sanctioned by the Mharaja to
officers who had retired before the date of the merger
Article VIH thus furnishes strong evidence of recognition by
the Governnent of India of the liability to pay retirenent
conpensation under the Huzur order of February 8, 1948.
Furthernore, the successor Governnents continued the old
laws of the Baroda State until they were repealed or
altered. The appellant resisted the respondent’s claim on
the. basis only of the order of April 22, 1949 but as this
was invalid, it nust be held that the successor CGovernnents
recogni sed and took over liability under the Huzur order of
February 8, 1948, which |liability had si nce devol ved
on the appellant State of Cujarat.

Considering that the object of Article VIII was. to
guarantee paynment of retirenent benefits to retired public
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servants of the nerged State, the word "pensionS" could not
be given any narrow interpretation and would include the
l unp sum payable to the respondent as conpensati on under the
Huzur order dated February 8, 1948 as nodified by the Huzur
order dated July 22, 1948. [765 A D

Ms. Dalma Dadri Cenent Co. v. The Conm ssioner of
Income Tax. [1959] S.C R 729; Pema Chibar v. Union of
India, [1966] 1 S.C. R 357; Jagannath Agarwala v. State of
Orissa, [1962] 1 S.C. R 205; Firm Bansi dhar Prensukhdeo v.
State of Rajasthan, A l.R 1967 S.C. 40; State of CQuj ar at
v. Fiddali, [1964] 6 S.C. R 461; Vajesinghji Joravarsingji
v. Secretary of State for India, [1924] L.R 51 I1.A 357,
361; R N Pratap Singh Deo v. State of Oissa, [1964] 7
S.CR 112 Uni on of India v. Owmalior Rayon Silk
Manuf acturing (Weaving) Co., [1964] 7 S.C.R 892; State of
Madhya Pradesh v. Lal Bhargavendra Singh, [1966] 2 S.CR
56 Maharaja Shri Umid MIls Ltd. v. Union of India, [1963]
Supp. 2, S CR
757
515; State of ~Madhya Pradesh v. Col. Ram Pal, [1966] 2
S CR 53, Ms. Dalma Dadri ~Cenent Co. Ltd. wv. The
Conmi ssioner of Income-tax [1964] 7 S.C R 124; Nawab
Bahadur of Mirshidabad v. Karnani Industrial Bank Ltd.,
L.R [1931] 58 I.A 215, 219-20 and Secretary of State v.
Khenthand Jeychand, |.L. R (1880) 4 Bom 432, 436; referred
to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION.— G vil Appeal No. 579 of 1965.
Appeal from the judgnment and decree dated April 20,

28, 1960 of the Bombay Hi gh Court (Now Cujarat Hi gh ' Court)
in Appeal No. 172 of 1956 from Ori gi nal Decree.

N. S. Bindra, MS. K Sastri-_and S:P. Nayar, for t he
appel | ant .

S.T. Desai, Y.S. Chitale and D.N. M sra. for the respondent.
The Judgrment of the Court was delivered by

Bachawat, J. In January 1948 in_ view of the i mm nent
constitutional changes in the Baroda State, it was
considered likely that the services of the Diwan Sri

Sudhal kar, the appellant and Sri Gaekwad, the three officia
menbers of the Executive Council of the State would be
prematurely term nated. The respondent was then 'drawing a
salary of Rs. 2,000/- per nonth and was to retire on
February 14, 1952 on reaching the superannuation age of 56
years. On January 28, 1948 H s Hi ghness the Maharaja of
Bar oda enhanced the respondents salary to Rs. 2,500/-. per
nont h. By separate orders the salaries of other officia
nenber’'s also were enhanced. By a Huzur order / dated
February 8, 1948 the Maharaja fixed the pension and other
retirement benefits of the respondent and Sri Gaekwad.

The order was in these terns :--

"His Hi ghness the Maharaja Saheb has
been pleased to order that in the event  of
premat ure retirenent of t he Gover nirent
Menber s, Messrs. D. V. Gaekwad and
Chandr achud, they wll get forthwith as
conpensati on an anount equivalent to the tota
,amount they would have received had they
continued in service up to. the date of
retirement and a full pension of Rs. 500 per
nont h from the date of t he premat ure
retirement.

2. M. D. V. Gaekwad’ s sal ary is
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raised to Rs. 2,000/- fromthe date of his
confirmation as Nai b Dewan. "
On the sane date the Maharaja by a separate order fixed
the pension and retirenment benefits of Sri  Sudhal kar. On
May 18, 1948, the Maharaja directed t he conpul sory
retirement of the respondent with effect from June 1

1948. Soon thereafter the respondent drew from the State
Treasury Rs. 95,196/ 4/- on account of conpensati on
al l owance. On June 1, 1948 he retired

758

fromservice. On the sane date Dr. Jivraj Mehta becane the
Di wan and President of the Executive Council in place of Sr
Sudhal kar . On the representations of Dr. Jivraj Mehta the

Maharaja passed another’' Huzur order on July 22, 1948
nodifying his previous orders and directing that t he
respondent and the other officials would draw pension only
as and when they woul d reach the age of retirenent and that
the respondent would in addition draw the salary to which he
m ght 'be eligible under the Account Rules. In October 1948
there was correspondence touching the Huzur Orders between
the WMharaja and Dr. Jivraj Mehta. On April 22, 1949 the
Executive Council of the State of Baroda headed by Dr .
Jivraj Mehta purported to review and set ,aside the Huzur
Orders with respect to payment of conpensation to the
retiring officials and directed that (1 ) the respondent
woul d get 4 nonths’ privilege | eave salary and as from Apri
1, 1949 the pension of Rs. 500/- per month sanctioned by the
Maharaja, (2) the ‘anount received by the ‘respondent as
conpensation be forfeited to the State and returned by him
to the Treasury; (3) Rs. 77,416/ consequently due from him
after taking into account his salary and pension up to March
31, 1949 be recovered fromhi munder s. 148 of the Baroda
Land Revenue Code. Pursuant .to thistle the respondent’s
properties were attached on April 26, 1949. The respondent
was conpelled to refund to the State Treasury Rs. 55,000/ -
on April 27, 1949 and Rs. 10,000/on-April 29, 1949. On March
14, 1952 the Collector of Baroda sent a notice to the
respondent denandi ng paynent of the bal ance of Rs. 12,416/-.
The respondent continued to draw pension at the rate of Rs.
500/ per month from April 1, 1949. On April 17,1952 he gave
notice of his intention to file the present suit under s. 80
of the Code of Cvil Procedure. On June 23, 1952 he
instituted the suit against the State of Bonbay asking for a
decl aration that the Huzur order dated FebrUary 8, 1948 - as
nodi fied by the Huzur order dated July 22,1948 was ~valid
and binding on the defendant, a declaration that the order
of the Executive Council dated April 22, 1949 was invalid,
an injunction restraining the defendant fromrecovering Rs.
12,416/ - and a decree for Rs. 65,000/- and interest thereon
totaling Rs. 77,300/-, future interest and costs. On August
31, 1955, the Trial Court decreed the suit. On appeal, the
H gh Court held that the respondent was entitled to 'recover
Rs. 65’000/’ only without interest and was liable to refund
Rs. 17,250/- drawn on account of pension fromApril 1. 1949
up. to February 14, 1952. Consequently, the H gh Court
reduced the noney decree to Rs. 47,750/- give proportionate
costs and confirned the rest of the decree. The present
appeal has been filed by the State of CGujarat after
obtaining a certificate fromthe H gh Court.

It is necessary at this stage to refer to the
constitutional and political changes culmnating in the
nerger of Baroda State in the
759
Provi nce of  Bombay. The Maharaja of Baroda enj oyed
internal. sovereignty in the State under the suzerainty of
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the British crown. 1In 1940 the Mharaja enacted the
CGovernment of Baroda Act 1940, (Act No. VI of 1940).
Section 3 provided that Baroda woul d continue to be governed
by the Mharaja and that al | rights, authority and
jurisdiction appertaining to its governnent was exercisable
by hi m except as provided in the Act or "as may be ot herw se
directed by H's Hi ghness.™ Section 4 preserved all the
Maharaja's powers, |egislative, executive and judicial, in
relation to the State and its government and his right and
prerogative to make laws, and issue proclanmations, orders
and or di nances by wvirtue of his inherent authority.
Section 5 vested the executive' authority of the State in an
Executive Council consisting of the Dewan and ot her nenbers
chosen by the Mharaja and holding office during his
pl easure subject to the other provisions of the Act and the
directions given by the Maharaja. Section 18(d) provided
that no Bill affecting any order passed by the Maharaja in
exercise of his prerogative could be moved in the Dhara
Sabha 'wi thout” the  previous sanction of the Mahar aj a.
Section 32(f) ~provided that pensions and gratuities
sanctioned by the Miharaja would be expenditure charged on
the revenues of the State. On August 15, 1947 the |Indian
| ndependence Act, 1947 was passed and the paranountcy of the
British crowmn |apsed. On the same date the State of Baroda
acceded to the Dominion of India. Under the Instrument of
Accession the Mharaja of Baroda ceded to the Dominion
| egislature the power to legislate for the State of Baroda
with respect of def ence, exter nal affairs and
conmuni cati ons. The ‘advent of independence in India gave
nmonentum to the popul ar nmovenent for transfer of power from
the Maharaja to the people and for formation of a
responsi bl e governnent in the State. On January 9, 1948 the
Maharaj a i ssued a proclamation directing the formation of a
body elected on the basis of ,adult franchise frane a
Constitution for the State subject to certain reservations
and announci ng hi s intention to appoi nt popul ar
representatives, to the Executive Council. By~ anot her
procl amati on dated August 25, 1948 the Maharaja announced
that (1) the Constitution fram ng assenbly woul d have ful
and wunrestricted authority to frame a Constitution for the
State in respect of all matters and subjects; (2) the entire
executive authority of the State would imediately vest™ in
t he Executive Council, the CGovernnent of Baroda Act would
stand anended ,accordingly and the words "or as may be
otherwise directed by H s Hi ghness" occurring ins. 3 and
the whole of s. 4 of the Act would be deened to be onmitted,;
On  Septenber 16, 1948 the Maharaja promul gated the Baroda
State Executive Rules. Rule 6 provided that "the Executive
Council shall have the entire executive authority in regard
to the adm nistration of the State in ,all matters ~wthout
any reservation." On March 21, 1949 the Mharaja executed
the Baroda Merger Agreenent whereby’

760

he ceded to the Domnion Governnment full aut hority,
jurisdiction and powers for and in relation to t he
gover nance of the State and agreed to transfer t he
administration of the State to the Dominion GCovernment on
May 1, 1949. On May 1, 1949 the adnministration of the State
was made over to the Dom ni on Government. As fromthat date,

all sovereign powers of the Maharaja of Baroda ceased and
the Dom nion Government acquired full and exclusive extra
provi nci al jurisdiction for and in relation to t he

governance of the State of Baroda. By a notification No.
101-P dated May 1, 1949 the Central Governnent in exercise
of its powers under s. 3(2) of the Extra-Provinci a
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Jurisdiction Act , 1947 delegated to the Provi nci a

CGover nirent of Bonbay its aforesaid extra provinci a

jurisdiction including the powers conferred by s. 4 of that
Act to nmake orders for the exercise of the jurisdiction. By
notification No. 4530/ 46F of the sane dat e, t he
CGovernment of Bonbay in exercise of the powers conferred by
s. 4 of the Extra Provincial Jurisdiction Act, 1947 repeal ed
the provisions of the 'Governnment of Baroda Act excepting
ss. 1, 2 and 36 to 45 with imedi ate effect. On the sane
date the Governnent of Bonbay pronul gated the Adm nistration
of the Baroda State Order Paragraph 3 of the Order vested
the executive authority of the State in a specia

conmi ssioner, subject to the supervision and control of
t he Bonbay Governnent. Par agraph 4(i)(b) provided for the
conti nuance of (a) of any law, or (b) of any notification

order, schene, rule, form or bye-law issued, nade or
prescri bed under any law as were in force i mediately before
May 1, 1949 in the Baroda State. On July 23, 1949 the
Gover nnent of Bonbay pronul gated the Bonbay State
(Application of Laws) O der 1949. Paragraph 3 of the O der
provi ded for the extension and continuance of certain |aws
to the Baroda State. Paragraph 5 repealed ss. 1, 2, and 36
to 45 of the Governnent of Baroda Act and certain other
enact ment s. Paragraph 5(iii)(a) provided 'that the repea

woul d not affect any right, title, obligation or
liability already acquired, accrued or incurred, or any
renmedy or proceeding in respect thereof. On July 27, 1949
the CGovernor General 'in exercise of hi's powers under s. 290A
of the Government of lndia Act, 1935 promul gated the States’

Merger (Governors Provinces) Order 1949. Paragraph 3 of the
Order provided that Baroda would be nerged in the  province
of Bonmbay and administered in all respects as if it fornmed
"part of that Province. Paragraph” 4 provided for the
continuance of laws then in force in ‘the nerged State.

Paragraph 7 (1 ) provided that all liabilities in respect of
such | oans, guarantees and other financial obligations of
the Dom ni on Governnment as arose out of the governance of a
nerged State, would as from August -1, 1949 be liabilities of
the absorbi ng Province, unless the | oan, guarantee or  other
financial obligation was relatable to central purposes.

Par agraph 9 provided that any proceedings which if the order
had not been passed

761
ni ght lawfully have been brought in the nerged State against
the Donminion night in the case of any liability arising

bef ore August 1, 1949 be brought (a) agai nst the Domi nion if
the proceedi ngs coul d have been brought agai nst the Dom ni on
had the liability arisen after that date and (b) otherw se
agai nst the absorbi ng Province.

The questions arising for determnation in this appea
are as follows :--

(1) Was the order of the Executive Council dated ' Apri
22, 1949 ultra vires its powers and invalid and not binding
on the respondent; (2) Was the CGovernnent of Baroda Iiable
to pay the sumof Rs. 65,000/- to the respondent; and (3)
if so, has the liability devol ved upon the State of Gujarat.

The Executive Council Rules nade by the Mharaja of
Bar oda on Septenber 16, 1948 vested in the Executive Counci
t he entire executive authority in regard to t he

adm nistration of the Baroda State in all matters without
any reservation. The Executive Council had very w de powers,
but, in our opinion, they had no authority to override and

rescind the Huzur orders passed by the Maharaja hinself.
The prerogative and i nherent powers of the Maharaja was not
del egated to the Executive Council. The Maharaja was stil
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the sovereign ruler. The nenbers of the Executive Counci
were responsible to himand held office during his pleasure.
No appeal lay fromhis order to the Executive Council On
the contrary wunder Rule 46 of the Privy Council Rules
promul gated on Decenber 18, 1947 an appeal lay to the
Maharaja from an order passed by the Executive Council. 1In
view of s. 18(d) of the Baroda Constitution Act 1940 even a
legislative bill affecting an order passed by the Maharaja
in the exercise of his prerogative rights could not be noved
in the Dhara Sabha w thout his previous sanction. Under s.
32(f) pensions and gratuities sanctioned by the Maharaja
were charged on the revenues of the State. The Fluzur order
was passed by the Maharaja on February 8, 1948 in the
exercise of his prerogative and inherent powers. The order
was executed and the nonies were paid under it to the
respondent. The Executive Council had no authority to revoke
the Huzur order and to forfeit the nmonies. W hold that the
order of  the Executive Council dated April 22, 1949 was
ultra vires its powers and was illegal and not binding upon
the respondent.

It is -nowconceded that the direction in the order dated
April 22, 1949 for the recovery of nonies under s. 148 of

the Baroda Land Revenue Code was illegal. That section did
not allow recovery of nobneys payable under an order of the
Executive

762

Counci | . The attachnent I|evied on t he respondent’s
properties was unlawful. The recovery of Rs. 65,000/- from

the respondent, wunder the invalid order of the Executive
Council cannot be justified as an act of State. The Courts
bel ow rightly found that the respondent was conpelled to pay
Rs. 65,000/- under coercion. The result of the illega

recovery was that to the extent of Rs. 65,000/- the Ii,
ability of the Baroda CGovernment under the Huzur Order dated
February 8, 1948 remmi ned outstandi ng.

The main question arising in theappeal is whether the
liability the Baroda Governnent under the Huzur order dated
February 8, 1948 devol ved upon the successor governnents
after the nmerger of the Baroda State on May 1, 1949. The
view which currently prevails in this Court is that in cases
where the Governnent of India has acquired the territory of
a sovereign Indian State either by conquest, treaty,
cession or otherwi se the privileges and rights obtained from
the predecessor State cannot be enforced by action against
the Government of India, see Ms. Dalma Dadri Cenent Co. V.
The Conmi ssi oner of Incone-tax(1) (cession of Jind), pena
Chi bar v. Union of India(a) (conquest of Daman), nor can it
be sued in the municipal courts for the debts "and
contractual liabilities of the predecessor, see jagannath
Agarwal a v. State of Oissa(3) (Cession of Mayrbhunj), Firm
Bansi dhar Prensukhdeo v. State of Rajasthan(4) (Bharatpur),
unless it has chosen, to recognise the right, privil ege,
debt or liability by legislation, agreement, or otherw se.
The rule extends to the acts of the predecessor State after
its accession to the Dom nion of India on August 15, 1947
and before its conplete nmerger in the Dominion. In State of
Gujarat v. Fiddali(5) the Ruler of Sant State issued a
resol ution or Tharao granting certain forest rights on March
12, 1948 after the accession of the State to the Domi nion

On  June 10, 1948 he transferred the admnistration of the
State to the Dom ni on under a nerger ,agreenent dated March
19, 1948. The Court held that the Tharao was not binding
upon the successor government. It was said that the Rulers
of the Indian States parted with their sovereignty in
successive stages, firstly on accession, and finally on
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nerger. As a result of accession, the Dominion of India
acquired power to legislate for the territories of t he
acceding state in respect of defence, external affairs, and
comuni cations. Under s. 5 of the Indian |ndependence Act
the Domi ni on was as from August 15, 1947 a union conprising
the acceding State. But the acceding State continued to
retain its separate existence and individual sovereignty
until its conplete nmerger in 'the Dom nion

(1) [1959] S.C. R 729.

(2) [1966] 1 S.C R 357.

(3) [1962] 1 S.C. R 205.

(4) AI.R 1967 S.C. 40.

(5) [1964] 6 S.C R 461

763

The question then i's whether the successor governments
recogni zed the rights and liabilities under the Huzur order
dat ed February 8, 1948. ~The onus of proving the recognition
is upon the respondent, see Valesinghji Joravarsingji V.
Secretary of State for India(l). The recognition "may be
either express or nay be inplied from circunstances and
evi dence —appearing from the node of dealing wth those
rights of the new sovereign," see State @ularat V.
Fi ddali(2).

On behalf of the respondent it was  argued that the
Huzur Order dated February 8, 1948 was a | aw and as such was
recogni sed and continued in force by  the Governnent of
I ndi a. W axe unable to accept this contention. A grant
made by the Ruler of ‘an Indian State is not a law, see State
of Gujarat v. Fiddali(2), 461 (grant of forest rights), RN
Pratap Singh Deo v. State of Orissa(a) (grant of khorposh
al | owance) , Uni on of India v. GOwalior ~Rayon Silk
Manuf acturing (Weaving) Co.(4) (grant -~ of _exenption from
taxation), State of Mdhya Pradesh v. lLal Bhargavendra
Singh(5) (grant of maintenance allowance), nor 'is an
agreement executed by the Ruler a | aw, see Mharaja Shr
Ureid MIls Ltd. v. Union of India(6). Accordingly, it was
held in State of Madhya Pradesh v. Col. Ram Pal (7) 'that an
order granting retirement pension in relaxation of ‘the State
Pension and Gratuity Rules was not a law. The Huzur  order
dated February 8, 1948 did not |lay down a rule conduct for
the official nenmbers of the Executive Council generally. It
fixed the retirement benefits of the respondent and of
Gaekwad and enhanced Gaekwad’'s salary. A separate  order
fixed the retirement benefits of Sudhalkar, the other
of ficial nenmber. The order concerning the respondent was an
executive act and had none of the characteristics  of |aw
unli ke other laws it was not published in the Adhya Patrika
or the official gazette of Baroda State. W hold that the
order was not a |aw.

The next question is whether the Baroda nerger agreenent
dated March 21, 1949 recognised the rights and Iliabilities
under the Huzur Oder dated February 8, 1948. Now the
Articles of the nerger agreenent may furnish valuable
evidence of the affirmance of rights conferred by the
predecessor State, see Ms. Dab ma Dadri Cenent Co. Ltd
V. The Conmi ssioner of Income-tax(s). In the State of
Madhya Pradesh v. ShyamLal (9) a recognition of those
rights was inferred fromarticles in nerger agreenents
providing for the continuance of the laws of the merging
State and for the taking over its assets and the liabilities
by the new State. In the present case Art. WVIII of the
nmer ger agreenent
(1) (1924) L.R 51 I.A 357, 361.

(2) [1964] 6 S.C.R 461 at p. 510.
(3) [1964] 7 S.C. R 112.
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(4) [1964] 7 S.C. R 892.

(5) [1966] 2 S.C.R 56.

(6) [1963] Supp. 2 S.C.R 515.
(7) [1966] 2 S.C R 53.

(8) [1959] S CR 729 at p. 748.
(9) [1964] 7 S.C. R 124.

764

dated March 21, 1951 provided :--
(1) The CGovernnent of India hereby guarantees
either the continuance in service of t he

per manent menbers of the Public Services of
Baroda on_conditions which will be Iless
advant ageous than those on which they were

serving before the date on whi ch t he
administration . of Baroda is nade over to the
Gover nnent of India or the payment of
reasonabl e conmpensati on.

(2) The Government of India further

guar ant ees the conti nuance of pensions and
| eave sal aries sanctioned by H's Hi ghness
the Mharaja to the nenbers of the public

services of the State who have retired or
proceeded on leave preparatory to retirenent,

before the date on which the adm nistration
of Baroda is nmade over to.the CGovernnent of
I ndi a.
Clause (2) of Art. VIII applies to the respondent. .He was
menber of the public services of the Baroda State, and he
retired before the date of the merger. It guarantees the

conti nuance of the pension and’ |eave salary sanctioned to
him by the Maharaja. Now what does the word "pension" in
clause (2) of Art. VIII nean? Odinarily the word "pension"
nmeans a periodical allowance of money granted by the
CGovernment in consideration or recognition of neritorious
services. The word "pension" in'the Pensions Act, 1871, s.
60(1) (g) of the Code of Civil Procedure, 1908 and s. 6(g) of
the Transfer of Property Act, 1882 inplies periaodica
paynments of noney by Governnent to the pensioner, see Nawab
Bahadur of Mirshidabad v. Karnani I'ndustrial Bank Ltd. (1)
Pension, gratuity and provident fund are three _distinct
types of retirement benefits. But- the word - "pension"
(pensi onem paynent) in its w dest etynological sense can be
construed as including all paynents of every kind and
description to a retiring government servant, see Secretary
of State v. Khenthand jeychand(2). The term "pension" is
frequently, particularly in recent years, used in the broad
sense of retirement allowance or adjusted conpensation for
servi ces rendered, see Corpus Juris Secundum Vol. 67, . page

331; Vol. 70, page 425. It has received the wi der
connotation in the definition sections of nmany nodern
statutes.To give a fewillustrations, the word “pensi on"

i ncl udes "any paynment of a lunp sumin respect of a person’'s
enpl oyment", see Fatal Accidents Act, 1959 (7 & 8 Eiz, 2c.
65) s. 2(2), "a superannuation allowance", see M dw ves Act,
1936 (26 Geo. 5 & 1 Edw. 8c. 40) s. 2(6), a "gratuity" —and
a return of contributions to a pension fund with or without
i nterest thereon or any other addition thereto, see
Transport Act, 1947, (10 & 11 CGeo. 6¢. 49) s. 125(1), Gas
Act, 1948 (11 & 12--Ceo.. 6¢C. 67) s. 74(1).
(1) L.R (1931) 58 I.A 215, 219-20.
(2) I.L.R [1880] 4 Bom 432, 436.
765

Now cl ause (1 ) of article VIII of the nerger agreenent
guarantees paynent of reasonabl e conpensation to officials
whose services are dispensed with by the new Covernnent.
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Clause 2 guarantees the continuance of pensions and | eave
salaries sanctioned by the Maharaja to officers who had
retired before the date of the nerger. Considering that the
object of article VIIl is to guarantee paynment of retirenent
benefits to retired public servants of the merged State, we
are not inclined to give the word "pensions" a narrow
i nterpretation. In our opinion, the word "pensions" in
clause 2 of article VIIl includes the Ilunp sumpayable to
the respondent as conpensation under the Huzur order dated
February 8, 1948 as nodified by the Huzur order dated July
22, 1948. In substance, the Huzur order directed that the
respondent would get his full salary as his pension fromthe
date of his premature retirenent up to the conpletion of his
superannuation age and allowed himto draw i medi ately t he
entire allowance for ~the period in one lunp sum The

al | owance so payable to the respondent, a retiring
government servant, in recognition of his past services is
"pension” withinthe nmeaning of cl. 2 of article VIIl of the
nmer ger agreenent.

Article WVII1 of the nerger agreenent thus furnishes
strong evidence of recognition by the Governnment of |ndia of
the liability to pay retirement conpensation under the

Huzur order dated February 8, 1948. W have also noticed
that the successor governments continued the old |aws of the
Baroda State wuntil they were repealed or altered. The
successor governnments resisted the respondent’s claimon the
ground that the order of forfeiture passed by the Executive
Council on April 22, 1949 was |awful. There was no question
of their disclaimng liability under the Huzur order of
February 8, 1948 in case it was found that the order of the
Executive Council dated April 22, 1949 was invalid.. In the
"circunstances, we hold that the successor governnents
recogni zed and took over the liability under the Huzur order
dated February 8, 1958. If so, it is not disputed that the
l[iability has now devolved on the State of Cujarat. It
follows that the Courts belowrightly decreed the suit.

This conclusion is sufficient to dispose of the appea
and we express no opinion whether the liability ‘was also
recogni zed by paragraph 4(i)(b) of the Admnistration of
Baroda State Order, paragraph 5(iii)(a) of the Baroda State
(Application of Laws) Order, 1949 or paragraph 7 (1 ) of the
States’ Merger (CGovernors’ Provinces) O der, 1949.

In the result, the appeal is disnmissed. There will be
no order as to costs in this Court.
R K P.S. Appeal dism ssed.
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