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ACT:

Constitution of  India: Articles 14 and 16. Centra
CGovernment enpl oyees absorbed in Central Public Sector
Undert aki ngs- Enti t |'enent of pensionary benefits-Centra
Cvil Service (Pension) Rules, 1972: 0. Ms. dated 13.2.1976
and 22.10.1983-Validity of.

Service Law Central Cvil Service (Pension) Rules,
1972: Liberalised Pension Formula, 1979: 0. M. dated
13.2.1976 and 22.10.1983-Central Governnent pensi oner s-

Relief and adhoc relief on pension-Central Gover nirent
enpl oyees absor bed in Central Public Sect or
Undert akings-Retiring from Central ~CGovernnent service -
Conmut ed ori gi nal pensi on- Whet her eligible to be
treated as Central Government pensioners.

Central G vil Servi ce. (Pension) Rul es, 1972:

Conmut ati on of pension-Effect of.

HEADNOTE

The petitioners, who wer e Central CGover nrent
enpl oyees, on their absorption in a Central Public ~Sector
Undert aki ng, retired from Central Governnent service  on

different dates prior to 31.3.1979, and comruted their
original pension for a lunp sum as permi ssi bl e under
the Cvil Service (Pension) Rules, 1972.

The Central Government issued OM dated 13.2.1976
enabling an officer who commuted a portion of his pension to
be eligible for relief and ad hoc reliefs on the full anount
of his original pension, but persons who got thensel ves
absor bed in Public Sect or Undert aki ngs wer.e not
eligible to the said benefits. Taking note, of the erosion in
the value of the rupee, the CGovernment, by oM dat ed
25.5.1979, introduced the Liberalised Pension For mul a,
benefi t of whi ch, by this Court’'s decision in D.S.

Nakara’s case was extended to all Central Governnent
pensioners irrespective of the dates of their retirement.
In or der to i mpl enent t he sai d deci si on, t he

CGover nient issued O M dated 22.10.1983, but the benefit
was not given to those persons who got themselves absorbed
in Central Public Sect or Undert aki ngs and
received/opted to receive commuted raise of 1/3rd of
pension as well as
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term nal benefits equal to the commuted val ue of the bal ance
amount of pension left after such conmutation

The petitioners challenged the wvalidity of t he
aforesai d O Ms. dated 13.2.1976 and 22.10.1983 and
contended that for the purposes of grant of the ful
benefit of relief or ad hoc relief, the Rules do not make
any distinction between an officer who has sought
conmut ati on of a portion of his original pension and one
who has not sought any such conmutation; and as t he
petitioners who opted for commutation of their origina
pension in accordance with the Rules were being arbitrarily
and wthout just and reasonable cause deprived of the
relief, the aforesaid Ofice Menoranda were vitiated by
an inherent discrimnation and were violative of Articles
14 and 16 of the Constitution.

The facts of the appeal were identical to those of the
petitions except that the appellant cane before this Court
in appeal against the order of the H gh Court which
di smssed his wit petition

On. the question: whether the petitioners/appellants

fell in the category of Central Government pensioners for
t he pur pose of entitlenent to the benefit of t he
Li beralised Pension Formula or did they fall in a different

class altogether and were not entitled to get any such
benefit,

Dismssing the wit petitions and the appeal, this
Court,

HELD: 1. Cdause 5 of OM dated 22.10-1983 is clear
t hat such Central CGover nirent enpl oyees who got
thensel ves absor bed under Central Public Sect or
Undert aki ngs prior to  1.4.1979 and opted to receive
conmuted raise for 1/3rd of pension as well as ternina

benefit equal to the comuted val ue of the bal ance anount of
pension were not entitled to any benefit as they were not
Central Covernment Pensioners as on 1.4-1979. [362B- (]

2. Commutation brings about certain advantages. The
person who commutes his pension gets a lunp sum which
ordinarily he woul d have received in the course of his
spread over period subject to his continuing to I'ive The two
advant ages of the conmutation are the-availability of a
[unp sum and the risk factor. The allowance of Famly
Pension to such person does not however make them entitled
to get any benefit that is given to the pensioners on
account of Liberalised Pension Rules taking note of the
fallen value of the rupee. [362F-G 363A-B]

3.1 In the instant case, the petitioners had not only
got 1/3rd of

358
their pension commuted but exercised the option of getting
the entire pension commuted and in lieu thereof got a |unp
sum Such persons cannot fall in the category of - Centra
CGovernment pensioners for the purposes of getting benefit of
t he Li beral i sed Pensi on Rul es which can be made
applicable only to Central Government pensioners. [362GH
363A]

3.2 The petitioners fell in a di fferent cl ass
altogether and were not entitled to claim any benefit
granted to the Central Governnment Pensioners. After getting
a lump sumin lieu of entire pension, they did not fall in
the class of Central CGovernnent pensioners and were not
entitled to any benefit granted to such pensioners. The case
of the Central Governnent pensioners who got their 1/3rd
pension conmuted also fail in a different class inasnuch as
they got 2/3rd pension, and after 15 years of such
conmut ati on or having attained the age of 70 years whichever
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was | ater, they becane entitled to full pension. [363C D
"Common Cause" a Registered Society & Ors. v. Union of
India, [1987] 1 SCC 142, di stingui shed.
D.S. Nakara & Ors. v. Union of India, [1983] 2 SCR 165,
referred to.

JUDGVENT:
ORIG NAL JURISDICTION:. Wit Petition Nos.11757 & 11758 of
1984.

(Under Article 32 of the Constitution of India).

W TH

Cvil Appeal No. 1124 of 1985.

P.P. Rao, K. Jagan Mhan Rao and Raj u Ramachandran for
the Petitioners.

V. C. Mahaj an, Ms. A Subhashini and R B. Mshra for the
Respondent..

The Judgrent of the Court was delivered by

KASLIWAL, J. The above wit petitions and appeal are
di sposed of by one single order as identical question of |aw
are involved in these cases. In order to appreciate the
controversy we would narrate the facts of the writ
petitions. Shri Des Raj Bhatnagar, Petitioner DES No. 1 and
Shri Ved Pal Seth, 'Petitioner No.2 were enpl oyees of the
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Central CGovernnent. The petitioner No. 1 after serving in
various capacities in the Departnent of food of the Centra
Government from 24.10.1941 to 31.8.1971 (29 years and 10
nont hs) was pernmanently absorbed in Food ~Corporation of
India as Assistant on 1st Septenber, 1971 and retired from
the Government service

The petitioner No. 2 after serving the GCovernment in
various capacities for the period from5:11.1947 to 8.2.1972
(20 years and 3 nonths) was pernmanently absorbed on 9.2.1972
in Food Corporation of India as Sr. Asstt. Manager and
retired fromthe Governnent service.

On absorption in the Food Corporation of India, the
petitioners were required to exercise either of t he
foll owing two options:

(a) Receiving the pro-rata nonthly pensi on and
deat h-cumretirement gratuity as adm ssible under the rules;
and

(b) Receiving the pro-rata gratuity and a | unmpsum
anmount in lieu of pension worked out wth reference to
conmutation table obtaining on the date from which the
pensi on was to be adm ssible and under the option order

The office of the Pay and Accounts O ficer, Mnistry of
Food and Agriculture deternm ned the original pension payable
to the petitioners per nmensem The petitioners wer e

sanct i oned ori gi nal pensi ons in accordance with the
provisions of the Central G vil Service (Pension)  Rules,
1972. In case of petitioner No. 1 the original pension was
determ ned at Rs. 240 per mensem payable from 1st Septenber,
1971.1n case of petitioner No. 2 the original pensi on
adnm ssible was determined at Rs.287 per nensem payabl e from
9.2.1972.

The petitioner No. | received his pension @Rs.240 per
mensem for the period from 1.9.1971 to 29.10.1972.
Petitioner No. 2 received his pension @Rs.287 per nensem
for the period from9.2.1972 to 16.8.1972. Under the above
Rul es maxi mum of one third of the amount of admissible
pensi on could be conmmuted. However, in the case of
Government officers including Industrial Managenent Poo
Oficers who were opting for permanent absorption in Public
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Sect or Undertaki ngs, an option was given to conmute the ful
amount of their original pension. The petitioner No. | and
petitioner No. 2 conmuted their original pensions for a
[ unpsum of Rs.35,568 and Rs.43,601 on 30.10.1972 and
17.8. 1972 respectively.

360

The Third Central Pay Conm ssion was required to nake
its recomendations in the matter of providing relief to
Governnment pensioners. The Pay Commission, in order to
secure Government pensioners agai nst the continuing erosion
in the value of the rupees and to recomrend appropriate
measures for protecting the pension of CGovernment servants
from such erosion on account of the possible increase in the
case of living in future and after having considered the
matter, reconmended that irrespective of the anmount of
pensi on drawn by them pensioners should be given relief at
the rate of 5% of their pension subject to a minimmof Rs.5
per mensem and a maxi mum of Rs. 25 per nmensem The relief at
those 'rates were reconmrended to be given to the Governnent
pensi oners ~as and when there was a 16 point rise in the 12
nont hs average of the Al I'ndia Wrking Cass Consuner Price
I ndex ( 1960- 100). The relief for the first time, at these
rates was to be paid when the 12th nonthly average of this
index reached 216. The said recommendation nade by the Pay
Conmi ssion was duly accepted by the Central Government.

The M nistry of Finance O fice Menorandum No. F. 22(8)-
EV(A)/ 75 dated 13.2.1976 inter alia, provided that where an
officer on his retirenment comutes a portion of his pension
he is eligible for relief and ad hoc reliefs in pension on
the full anmount of original pension as admssible to him
Under the said OM the term’Pension’ -includes for the
purposes of ad hoc relief the comuted portion of . pension
if any. The case of the petitioners'is that according to
these Rules, an officer who has comuted any part of this
pensi on and an officer who has not opted for any comutation
both receive the full quantumof relief and ad hoc relief on
full amount of original pension. It has thus been contended
that for the purposes of grant of the full benefit of relief
or ad hoc relief the Rules do not. nake any -distinction
between an officer who has sought conmutation of his
original pension and one who has not sought ~any such
conmut ati on. The petitioner and other CGovernnent servants
who opted for conmmutation of their original pension in
accordance with the Rules are being arbitrarily and without
just and reasonabl e cause are deprived of the relief and ad
hoc relief on comutation in pursuance of the Ofice
Menor andum dated 13.2.1976. Though, an of ficer who comutes
one third of his pension gets relief and ad hoc' relief on
the basis of original anbunt of his pension but whereas an
of ficer comutes whole of his original pension is ~deprived
of the entire anmount of the relief or ad hoc relief. The
petitioners have thus contended that af oresai d Ofice
Menorandum dated 13.2.1976 is vitiated by an inherent
discrimnation and is violative of Articles 14 and 16 of the
Constitution.

361
The petitioners have further subnitted that they are
entitled to the aforesaid reliefs granted to all other

CGovernment pensioners, and the amount of relief to which
pensioners are entitled and has been denied to them under
the i mpugned O fice Menorandum dated 13.2. 1976 works
out to Rs. 13,592 and Rs. 15,040 in case of petitioner No. 1
and petitioner No. 2 respectively wupto 29.2.1984. The
M nistry of Finance in their Ofice Menorandum No.
2(8)/EVI 82 dated 10.10.1983 has sanctioned the grant of
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relief and ad hoc reliefs to Governnent servants who retired
prior to 10th Septenber, 1979 @92.5% of their origina
pension subject to m ninmumof Rs.93 and maxi rum of Rs.463
with effect from 1st July, 1983. This has been done by
taking in viewthe decline in the purchasing power of the
rupee and the original sanction being insufficient and
neagre to sustain the pensioners.

Apart from the above the petitioners have subnitted
that they are also entitled to the benefit of Liberalised
Pension Formula of 1979, which was introduced vide the
Finance Mnistry's Ofice Menorandum No. F. 19(37)/EV/ 79
dated 25.5-1979, in respect of the approved pensionable
service rendered by themin the Central Government as
adnmi ssible to other pensioners who retired from Governnent
service between 17.4.1950 to 31.3.1979. The sai d
Menorandum was nade applicable only to those CGover nirent
servants who retired fromservice on or after 31.3.1979
However, “this Court in D.S. Nakara & Ohers v. Union of
India, [1983] 2 SCR 165 held that all Central Governnent
pensi oner's gover ned by the Central G vil Service
(Pension) - Rules, 1972 were entitled to pension we.f.
1.4.1979 as conputed under the Liberalised Pension Formula
irrespective of the date of their retirement. Placing
reliance on the above decision it has been clainmed that
there should be no/discrimnation between the applicability
of the Liberalised Pension Formula to pre 31.3.1979
pensioners and there is no just and  reasonable cause in
denyi ng such benefit to the petitioners under the inpugned
O fice Menorandum No. ‘F. 1(3)/EV/83 dated 22.10.1983.

Clause 5 of the Ofice Menorandum dated 22.10.1983 reads
as under:
"Centr al Gover nirent enployees, who got
t hensel ves absorbed under Central Public ' sector
undert aki ng/ aut ononous bodi es prior to 1.4.1979
and have received/or opted to receive conmuted

raise for 1/3rd of pension as well as termna
benefit equal to the commuted value of the
362

bal ance anount of pension left after comuting
1/3rd, of pension, are not entitled to any benefit
under these orders as they were not Centra
Covernment pensioners as on 1.4.79. 1n cases where
only a portion of pension has been commuted the
pension wll have to be enhanced in accordance
with these orders with effect from1.4.1979".
The above clause nmkes it <clear that such Centra
CGovernment enpl oyees, who got thensel ves absorbed under
Centr al Public Sector Undertakings prior to 1.4.1979 and
opted to receive commuted raise for 1/3rd of pension as
wel |l as terminal benefit equal to the commuted val ue of the
bal ance anount of pension left after commuting “1/3rd of
pension were not entitled to any benefit as they were not
Central Governnent pensioners as on 1.4.1979. An identica
Wit petition No. 1068/1987 wunder Art. 32 of the
constitution was filed on behalf of the Welfare Association
of absor bed Central Gover nnent Enpl oyees in Public
Enterprises and this Court disnissed the said wit petition
on April 12, 1990. In the said wit petition benefit of
Judgnent of this Court in "Common Cause" a Registered
Society & Os. v. Union of India, [ 1987] 1 SCC 142 was
claimed but the same was negatived by making a distinction
that the Wit Petition "Common Cause" was on behalf of
the Government servants who had conmuted their pensi on
partially and this Court for the reasons indicated in the
judgment canme to hold that on the expiry of 15 years from
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the date of comutation the entire pension revived. The
petitioners were persons who had, at the tinme of retirenent
from Governnment service and entering into public sector
had taken the advantage of comuting the entire pension

They certainly belong to a class different fromthose whose
case was before this Court at the instance of the conmon
cause in Wit Petition Nos. 1955-61 of 1983. It was further
held in the above case that the comutation does bring
certain advantages to the comrmittees and the <class of
CGovernment officers whom the petitioner seeks to
represent have derived such benefits.

W find no reason to take a different Vi ew. The
conmut ati on bri ngs about certain advant ages. The
conmut i ng pensi oner gets a lumpsum anount whi ch
ordinarily he would have received in the course of his
spread over period subject to his continuing to live. Thus,

t wo advant ages are certainly forthcom ng out of
comutation-(1) ~availability of ‘a [ unmpsum anmount, and (2)
the risk factor. In the present case the petitioners had

not only got 1/3rd of their pension conmuted but exercised
the option of getting the entire pension conmuted and in
lieu thereof got a |lunpsum Such persons cannot fall in
363

the category of Central Governnment pensioners for the
pur poses of getting benefit of Liberalised Pension Rules
which can be nmade applicable only to Central Governnent
Pensioners. It is no doubt correct that the famly pension
has been allowed in case of the persons |like the petitioners
but that does not nake thementitlied to get any benefit
given to the pensioners on account of the liberalised
Pension Rules taking note of the fallen value of the rupee.

It was contended by M. Rao on behalf  of t he
petitioners that the petitioners ~are not clainmng any
pension but their contention is that the Liberalised Pension
Rul es which given benefit to those pensioners who had got
their 1/3rd pension comuted should be granted to the
petitioners by awarding |unpsum after i ncreasi ng their
pensi on and cal cul ating such anount in proportion to the
increased pension. W find no force in this contention as
the petitioners fall in a different class altogether and are
not entitled to claim any benefit granted to Centra
CGovernment pensioners. After getting a lTunpsum in I'ieu
of entire pension, they do not fall in the class of Centra
CGovernment pensioners and are not entitled to any benefit
granted to Central CGovernnent pensioners.- The case of
such Central Governnent pensioners who got their 1/3rd
pension commuted also fall in a different class in as rmuch
as they get 2/3rd pension, and after 15 vyears of _such
conmut ati on or having attained the age of 70 years whichever
was | ater they becone entitled to full pension. Petitioners
on the other hand were not entitled to any pension after
havi ng recei ved the [unpsum amount in lieu of pension being
conmut ed and having opted to receive such anpunt in | unmpsum
at the time of entering the service in Public, Sector
Undert aki ng.

In the above nentioned civil appeal the |egal question
is identical except that the appellant in this case becane a
pensi oner of the Central Governnent we.f. 1.4.1977 and the
pension determned as payable to himwas Rs.609 per nonth
and the same was got commuted by the appellant for a | unmpsum
amount on and from 7.8.1978. The appel |l ant had exercised the
option for absorption in Steel Authority of India Linmted
(SAIL) a Public Sector Enterprise. The Wit Petition filed
by him before the Hi gh Court of Delhi was disnissed on
25.8.1982. The appellant then filed a S.L.P. against the
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said order. This Court had granted special |eave on
25.3.1985 and had given a direction to hear the appeal
alongwith the wit petition Nos. 11757 & 11758 of 1984.

In the result we find no force in all these cases and
the sane are dismissed with no order as to costs.

R P. Petitions and Appeal
di sm ssed.
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