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Cl VIL APPELLATE JURI SDI CTI ON
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Anj ani Mol u Dessai ... Appel | ant
VS.
State of Goa & Anr. ... Respondent s

ORDER

R_V. RAVEENDRAN J.

An area of 3,65,375 sg.m of land in Balli
Village, Quepem Taluk, Goa was acquired for laying the New
Broad Gauge Iline for Konkan Railway in pursuance of
prelimnary notification dated 27.6.1991 (published on
30.7.1991) and final declaration dated 4.11.1991. The
acquisition included parts of survey Nos. 45/1, 45/5, 45/6,
51/1 and 51/2 of Balli village neasuring 60343 sg.m (for
short the ‘acquired lands’) belonging to the appellant. The
Land Acquisition Collector, by his Award dated 7.12.1993,
awarded conpensation at the rate of Rs.12/- per sq.m for
bharad (orchard) lands and Rs.6/- per sg.m for irrigated
(paddy) | ands. The Reference Court and the H gh Court affirned

the said valuation by rejecting the reference and appeal by



the appellant. The refusal to increase the conpensation is
under challenge in this appeal by special |eave. The only
question that arises for consideration is whether conpensation

awar ded, shoul d have been at a higher rate.

Description, Location and potential of the |and

2. AW 1  (power of att or ney hol der of t he
appel l ant) has given evidence stating that the acquired |ands
are level lands, fit for construction; that all anenities and
facilities including a market, a school, a hospital, tenple
and the village panchayat office are situated wthin a
di stance of half kiloneter; that there is an access road right
upto the acquired | ands and the bus stop is also within half a
kil ometer; that electricity, water and telephone facilities
are available for the acquired lands; and that there are
houses within a distance of 50 neters from acquired |ands. He
has al so stated that the acquired |lands are orchard |l ands wth
coconut, cashew, mango, jackfruit and other trees, with houses
and a well. The Land Acquisition Collector has also confirned
in the Award that the lands are situated in Balli village;
that the major portion of the lands wth several structures
and a well, lies on the eastern side of National H ghway from
Margao to Karwar. The award al so states that the major portion
of acquired lands is bharad (orchard) Iand consisting of

cashew, coconut and other fruit bearing trees and sone small



portions are paddy fields.

3. The H gh Court has also referred to the
situation of the property and has noted that the acquired
|l ands are in a village where all basic anenities like primry
health centre, high school, post office were available within
a distance of 500 nmeters. It can therefore be safely concl uded
that the acquired |lands are not undeveloped rural |and, but
can be urbanisable |land situated near a devel oped sem -urban

village with access to all infrastructure facilities.

Basi s of conpensati on awarded

4, The Land Acquisition Collector has relied upon two
sale transactions in his award to arrive at the market value of

the acquired | ands.

4.1 The first is a Sale Deed dated 30.8.1989 relating to sale
of 2055 sq.m of land in survey No.83 which is situated at a
di stance of 200 m fromthe acquired |ands which was sold at the
rate of Rs.43.80 per sq.m The Award states that the |land sold
under the deed dated 30.8.1989 is a developed bharad type of
| and wi th approach road. Therefore it is simlar to the acquired
| ands. The description of the land and the extent of the |and
sold, make it clear that what was sold was an orchard |and and

not a residential plot. To arrive at the market value of the



acquired land, the Land Acquisition Collector deducted 45% from
the sale price of Rs.43.80 per sqg.m, towards ‘devel opnent
cost’, i.e. providing approach roads and open spaces, expenses
relating to devel opnment work, conversion charges etc. He thus
arrived at the value of the undevel oped plot as Rs.24 per sg.m
As there was a gap of 23 nonths between the date of the said
sale and the date of prelimnary notification in this case, the
Coll ector provided a cunulative increase at the rate of 14.5%
per annum over the said Rs.24/- to arrive at the market value as

on 30.7.1991 as Rs. 32.24 per sg.m

4. 2) The second sale deed relied upon by the Collector
is dated 30.1.1990 and related to the sale of 7600 sq.m of |and
in survey No.77 of Balli Village situated at a distance of one
km fromthe acquired land, sold at the rate of Rs.3 per sg.m As
there was a gap of about 18 nonths between the date of the said
sale deed and the date of prelimnary notification, the
collector provided a cunulative rate of 14.5% per annum over
Rs.3/- and arrived at the market value on 30.7.1991 as Rs.3.82

per sg.m

5. The Collector next averaged the said two rates
derived fromthe sale prices under the two sale deeds (that is,
Rs.32.24 per sg.m and Rs.3.82 sq.m) and arrived at the market

val ue for bharad type of land as Rs. 18 per sg.m However, as the



Col | ector had separately valued and awarded conpensation for the
trees (that is Rs.24,14,677/- for the entire 3,65,375 per sg.m
acqui red) he was of the view that the average value of trees per
sqg.m would be around Rs.6/- and that should be deducted from
the said narket value of Rs. 18 per sg.m He thus awarded
conpensation at the rate of Rs.12 per sq.m for the bharad | and.
Thereafter he determned the rate of paddy |ands as Rs.6/- per

sSg. m

The appellant’s claim

6. The appellant contended that the market value
determ ned by the Land Acquisition Collector was very |ow and
sought conpensation at the rate of Rs.250/- per sq.m The
appel l ant contended that the Reference Court and the High
Court had erroneously rejected the evidence produced, that is
t hree conparabl e sales which showed that the market val ue was
much nore. The three exenplar sale deeds relied upon by the
| and owner relating to the said village were: (i) sale deed
dated 6.1.1989 under which an extent of 2000 sg.m land with
trees was sold at a rate of Rs.100/- per sqg.m; (ii) sale deed
dated 7.3.1991 whereby 896 sq.m of land at a distance of 300
m fromthe acquired |lands was sold at a price of Rs.150/- per
sg.m; (iii) sale deed dated 3.4.1991 whereby 300 sg.m of
|l and situated at a distance of 200 neter was sold at a price

of Rs.221.66 per sgq.m The respondents, on the other hand,



contended that the three exenplars were rightly rejected and
the valuation by the Land Acquisition Collector was rightly

uphel d.

Val uation of the acquired | ands

7. The appell ant exam ned the purchasers under the
Sale Deeds dated 7.3.1991 (Ex.AW 1/C) and 3.4.1991((Ex. AW
1/D). The purchaser in regard to Sale Deed dated 6.1.1989 was

not exam ned. However, the power of attorney holder of the
appellant (AW1) has referred to the said Sale Deed dated
6.1.1989. On careful consideration, we find that the reference
Court and the Hi gh Court have rightly refused to rely upon the
said three Sale Deeds for determ nation of the market val ue of

the acquired | ands.

7.1) The first Sale Deed dated 6.1.1989 related to a sale by
the owner of a land to his own conpany, that is, a private
limted conmpany of which he was the Director. Such a sale can
not normally be treated as an independent sale by a wlling
seller to a willing buyer. No one connected wth the sale was
exam ned to establish that it was a sale at market value. This

sale was therefore rightly rejected.

7.2) The second Sal e Deed dated 7.3.1991 was in respect of a

small area neasuring 28 m x 32 m (896 sg.m) which was



carved out of a residential property situated within the
village abadi of Balli, adjoining the Governnent Hospital. It
was purchased for the purpose of construction of shop. The
acquired lands are agricultural orchard |ands situated away
fromthe village abadi area. Therefore the said sal e deed does

not relate to a conparable | and.

7.3) The third Sale Deed dated 3.4.1991 also related to the
sale of a part of a residential property in the village abadi
area and related to a corner plot neasuring 300 sq.m situated
at a distance of 50 m from Balli market. That sale al so does

not relate to a conparable | and.

8. W are of the view that the concurrent
rejection of these three Sale Deeds by the Reference Court and
Hgh Court are therefore proper and do not call for
interference. If the said three Sal e Deeds are excluded, there
is no other evidence fromthe appellant’s side for determ ning
the market value. However there is no need for a remand, as
reasonable material is otherw se available for determ nation
of market value in the formof tw sale transactions that were
relied upon by the Land Acquisition Collector hinself in his

awar d.

9. As already noticed, the sale deed dated 30.8.1989

relates to sale of simlar bharad land in Sy.No.83 of Balli



Village. The extent of the |and sold was about half an acre. The
di stance between the acquired lands and the land in Sy.No.83
sold under the deed dated 30.8.1989, was hardly 200 neters. The
said sale therefore relates to a conparable |and and furnishes a
reasonabl e basis for assessing the market value of the acquired
| and, by providing appropriate increase to cover t he
appreciation in prices during the gap of about two years between
30.8.1989 (date of sale deed) and 30.7.1991 (date of publication

of the prelimnary notification).

10. The Land Acquisition Collector however conmtted a
serious error in deducting 45% from the sale price disclosed
by the Sale Deed dated 30.8.1989 towards the cost of
devel opnent. It is well settled that deduction for devel opnent
cost has to be nmde only where the value of a snal

residential/comrercial/industrial plot of land in a devel oped
| ayout is nade the basis for arriving at the nmarket value of a
nearly large tract of undevel oped agricultural |and. Were the
| and sold under the relied upon sale deed and the acquired
| ands are both are of simlar nature (as in this case where
both are bharad |ands) the question of neking any deduction
towar ds devel opment cost to arrive at the cost of ‘undevel oped
land” would not arise. Such a deduction would have been
necessary if the sale deed relied upon related to a devel oped
residential or commercial plot. Therefore, we are of the view

that the Land Acquisition Collector was not justified in



maki ng 45% deduction fromthe price disclosed by the Sal e Deed

dat ed 30. 8. 1989.

11. The Sale Deed relied upon by the Land Acquisition
Col lector was dated 30.8.1989. The relevant date for
determ nation of conpensation is 30.7.1991. Having regard to
the fact that acquired |ands were in an urbanisable area with
readily available infrastructural facilities, we are of the
view that the cunulative increase of 14.5% per annum adopted
by the Collector in his award, would be appropriate. By
provi ding such increase, for two years, we would be able to
arrive at the market value of the acquired |and as on the date
of publication of the prelimnary notification. By providing
such appreciation at 14.5% for two years on the base price of
Rs.43.80 per sg.m the market value as on 30.7.1991 for the
acquired bharad lands would be Rs.57.42, rounded of to

Rs.57.50 per sg.m

12. The next question that arises for consideration is
whet her the conpensation should be determined only wth
reference to the said sale deed dated 30.8.1989 or whether the
other Sale Deed dated 31.1.1990 relied upon by the Land
Acqui sition Coll ector, whereby 7600 sq.m of land in Sy.No. 77
at a distance of one kiloneter was sold at the rate of Rs.3/-
per sq.m should also be taken note of by averaging the two

prices. As against the Sale Deed dated 30.8.1989 which was in



regard to a land situated at a distance of 200 neters, the
Sal e Deed dated 31.1.1990 related to a land which was nore
than one kiloneter away. There is nothing to show that it was
simlar bharad | and. Further the very fact that the first Sale
Deed which is relied upon and accepted by the Land Acquisition
Collector as relating to a conparable land is at a price of
Rs.43.80 per sg.m, would denonstrate that the second sale
deed showing a very low sale price of Rs.3/- per sq.m cannot
be considered to be a conparable sale. Wen the second sale
deed relied upon is at a rate which is only 1/15th of the price
disclosed by the first sale deed, obviously they are not
conpar abl e sal es. Further the award of the Collector
specifically states that the land sold under sale deed dated
30.8.1989 is a simlar land, that is, a bharad land at a
di stance of 200 neter. Significantly there is no such finding
that the subject matter of the second sale dated 31.1.1990
which was one kiloneter away, was a simlarly situated | and.
The sale deed dated 31.1.1990 should therefore be inferred to
be either an undervalued sale or a distress sale or at al

events not a conparable sale. The Land Acquisition Collector
was not therefore justified in averaging the sale prices of
the two sale deeds. Once it is found that the first sale deed
was in regard to a conparable land and the second sale deed
was not in regard to a conparable |and, the second sale deed
dat ed 31.1.1990 ought to have been excl uded from

consi der ati on.



13. The I egal position is that even where there are severa
exenplars with reference to simlar |ands, usually the highest
of the exenplars, which is a bona fide transaction, wll be
consi dered. Wiere however there are several sales of simlar
| ands whose prices range in a narrow bandw dth, the average
thereof can be taken, as representing the market price. But
where the values disclosed in respect of tw sales are
markedly different, it can only lead to an inference that they
are with reference to dissimlar |lands or that the | ower val ue
sale is on account of under-valuation or other ©price
depressi ng reasons. Consequently averagi ng can not be resorted
to. W may refer to two decisions of this Court in this

behal f.

13.1) In Sri Rani M Vijayal akshmanna Rao Bahadur, Ranee of
Vuyyur Vs. The Collector of Madras, 1969 (1) MJ 45, a three
Judge Bench of this Court observed that the proper nethod for
eval uation of market value is by taking the highest of the
exenplars and not by averaging of different types of sale
transactions. This Court held:

“I't seenms to us that there is substance in the first
contention of M.Ram Reddy. After all, when the land is
being conpulsorily taken away from a person, he is
entitled to say that he should be given the highest
value which sinilar land in the locality is shown to
have fetched in a bona fide transaction entered into
between a willing purchaser and a willing seller near
about the tinme of the acquisition. It is not disputed
that the transaction represented by Exhibit R 19 was a
few nonths prior to the notification under section 4,



13. 2)

court

that it was a bona fide transaction and that it was
entered into between a willing purchaser and a wlling
seller. The land conprised in the sale deed is 11
grounds and was sold at Rs.1,961 per ground. The |and
covered by Exhibit-27 was also sold before the
notification, but after the land conprised in Exhibit
R-19 was sold. It is true that this land was sold at
Rs.1,096/- per ground. This, however, is apparently
because of two circunstances. One is that betternent
levy at Rs.500 per ground had to be paid by the vendee
and the other that the land conprised in it is very
much nore extensive, that is about 93 grounds or so.
VWhat ever that nmay be, it seems to us to be only fair
t hat where sale deed, pertaining to different
transactions are relied on behalf of the Governnent,
t hat representing the highest value should be preferred
to the rest wunless there are strong circunstances
justifying a different course. In any case we see no
reason why an average of tw sale deeds should have
been taken in this case.”

In State of Punjab Vs. Hans Raj (1994) 5 SCC 734,
hel d:

“Having given our anxi ous consideration to the

respective contentions, we are of the considered view

that the learned single Judge of the Hgh Court
commtted a grave error in working out average price
pai d under the sale transactions to determ ne the market
value of the acquired land on that basis. As the nethod
of averaging the prices fetched by sales of different
lands of different kinds at different times, for fixing
the narket value of the acquired land, if followed,
could bring about a figure of price which nay not at al
be regarded as the price to be fetched by sale of
acquired land. One should not have, ordinarily recourse
to such nethod. It is well settled that genuine and bona
fide sale transactions in respect of the Iland under
acquisition or in its absence the bona fide sale
transactions proximate to the point of acquisition of
the lands situated in the nei ghbourhood of the acquired
| ands possessing simlar value or utility taken place
between a willing vendee and the willing vendor which
could be expected to reflect the true value, as agreed
bet ween reasonabl e prudent persons acting in the nornal
mar ket conditions are the real basis to determne the
mar ket val ue.”

Therefore, we are of the view that the averaging of the pr

under

the two Sale Deeds was not justified. The Sale

this

i ces

Deed



dated 31.1.1990 ought to have been excluded for the reasons
stated above. That neans conpensation for the acquired | ands
had to be fixed only with reference to the Sale Deed dated
30.8.1989 relied upon by the Land Acquisition Collector which
will be Rs.57.50 per sq.m As the said market value has been
fixed with reference to conparable bharad land with fruit
trees, the question of again separately awarding any
conpensation for the trees situated in the acquired |and does

not ari se.

14. The Land Acquisition Collector had valued the trees at
Rs.6/- per sg.m to arrive at the value of the lands w thout
trees. On that basis the market value of paddy |and situated
am dst the bharad land can be arrived at by deducting Rs.6/-
per sg.m In the absence of any other evidence, we fix the
said rate for paddy |land on that basis, that is, Rs.51.50 per

Sq. m

Concl usi on

15. The appellant will thus be entitled to conpensation at
the rate of Rs.57.50 per sg.m in respect of bharad |and
W t hout any additional or separate conpensation for trees. The
appellant will be entitled to conpensation at the rate of

Rs. 50/ - per sg.m



16. We, accordingly, allowthis appeal in part as follows:

(1) The conpensation for the acquired |ands (bharad | ands)
Is increased to Rs.57.50 per sq.m (instead of Rs.12/- per
sq.m plus value of trees awarded by the LAC) and Rs.51.50 per
sg.m for paddy |ands (as against Rs.6/- per sqg.m awarded by
t he LAC)

(i) The respondent shall pay to the appellant, additiona
amount under Section 23(1A) of Land Acquisition Act, 1894, at
12% per annum from 30.7.1991 to 17.3.1992 (date of taking
possession) and solatium at 30% under Section 23(2) of the
said Act, on the conpensation anount.

(iii) The respondents shall pay to the appellant, interest
at the rate of 9% per annum from 30.7.1991 for a period of one
year and 15% per annum thereafter till date of deposit under
Section 28 of the said Act on the anount awarded in excess of
what was awarded by the Land Acquisition Collector.

(1v) The award made in regard to structures is not
di st ur bed.
(v) Appel lant will be entitled to costs through out from

t he respondents.

................... J.
( R V. RAVEENDRAN )

Delhi J.
Decenber 07, 2010. ( A K PATNAIK)



