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M-s. Punjab National Fertiliser and Chem cal Linmted (hereinafter
referred to as '"PNFC ) is a Conmpany limted by shares and is registered as a
conpany under the Conpani es Act, 1956. This conpany was pronoted by
the Punjab State Industrial Devel opment Corporation Limted (hereinafter
referred to as 'PSIDC ) and the PSIDC held 46.13% shares in it. On
recomendati on of the BIFR (Board for |ndustrial & Financia
Reconstruction) under the Sick Industrial Conpanies (Special Provisions)

Act, 1985, the wi nding up order was passed qua the PNFC on 27th July,

2001.

In view of its financial difficulties the PNFC stopped paying the

wages to its workers from Septenber, 1999.  The workers were therefore
agitating for paynent of their wages. It appears that they approached the
Chief Mnister of the State of Punjab in this behalf. . On a proposal put forth
by the concerned departnent, the Chief Mnister on 25th August, 2001 rade

the follow ng note :

"It is not a question of legality or statutory obligation
It is an issue involving of a |arge nunber of enployees
who has going without salary. Even legally they are
entitled for their pay and emoluments till the actual 'date
of wi nding up.

Consi dering that there is resource constraint within the
PSIDC, the offer of Finance Departnent to permt

PSIDC to raise resources by narket borrowing with

St at e guarant ee shoul d be pursued.

Exerci se may be done in a tine bound manner so that

di shursement of 6 nmonths salary as requested by the

Food & Supplies Mnister, is not delayed. After the
di sbursenent the natter be reported.”

The workers’ association, that is respondent No.1 filed an application
bef ore the Conpany Judge in the H gh Court of Punjab and Haryana under
Rule 9 of the Conpanies (Court) Rules, 1959 seeking a directionto PNFC
(represented by Oficial Liquidator) and PSIDC to pay six nmonths salaries to
t he enpl oyees.

In their application, the workers sought relief mainly on the basis of
the said note of the Chief Mnister terming it as an order of the Chief
Mnister. On the said application of the workers, the | earned Conpany
Judge passed an order on 16th May, 2002 directing PSIDC to release funds in
terns of the order of Chief Mnister dated 25th August, 2001 to the Oficia
Li qui dator within a period who was directed to disbhurse it to the worknmen
after exam ning the claimof each worknan.
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The PSIDC applied for review of the said order of the Conpany Judge

on the ground that it was not in a sound financial position to nake the
paynment. Secondly, the PSIDC denied its liability to pay on the ground that
the workers who were to be paid were not the workers of the PSIDC. Lastly,

it was represented that the interest of the workers was protected because the
wor kers dues were the first charge on the sal e proceeds of assets of the
Conpany in view of Section 529 A of the Conpanies Act. The review
application was dism ssed vide order dated 7th June, 2002. Thereafter, the
appel lant filed an appeal against the order of the Conpany Judge dated 16th
May, 2002 before a Division Bench of the High Court. The said appeal was

di sm ssed vide order dated 4th July, 2002 which is subject-matter of the
present appeal

Whi | e di sposing of the appeal, the H gh Court rightly observed that

the question for consideration in the appeal was whet her the Conpany Court
had jurisdiction to direct the PSIDC to rel ease funds in terns of the order
passed by the Chief Mnister on 25th August, 2001. However, the appea

was di snmissed on the ground that the Conpany Court had jurisdiction to

i ssue such a direction having regard to Section 446 (2) (d) of the Conpanies
Act without adverting to the question of liability of the PSIDCin law, for
nmaki ng such paynent.

There is no dispute that under Section 446 the Conpany Court can

pass orders in relationto the Conpany in liquidation. The real question in
issue in the case was whether the liability with respect to noney due from
the Conpany in liquidation towards its workers could be fastened on an

i ndependent corporation. The Conpany Court has chosen to fasten liability

on athird party, i.e., the PSIDC while seized of proceedings with respect to
the Conpany in liquidation (the PNFC) . Was it |egally pernissible?

The | earned counsel for the appellant subnmitted that the PSIDC was
fornmed in the year 1966 as one of the State Financial Institutions for
promoti ng and devel oping industries in the State of Punjab. 1In its role of
pronoti on and devel opnent of the industries in the State, the PSIDC
pronot ed nore than 100 conpani es. The object was to ensure industria
devel opnent in the State. The PNFC was one of the several conpanies
pronmoted by the PSIDC. As already notified, the PNFCis a separate |ega
entity being a Conpany limted by shares under the Conpanies Act. The
PNFC i s not a Governnent conpany while the PSIDC is a wholly owned
undert aki ng of the Governnent of Punjab. Even according to respondents,

PSI DC hel only 46.23% of equity, other public financial institutions held
14.59% and public held the remaining 39.18% .

After drawing our attention to the | egal status of the two companies
i nvol ved, the |earned counsel for the appellant drew our attention to the note
of the Chief Mnister of Punjab. It is submtted with reference to the said
Note that it can neither be said to be an order of the State Governnent nor
can it has any binding force so far as the PSIDC i s concerned. The
subm ssion of the | earned counsel for the appellant is'that the note is in the
nature of a suggestion/request by the Chief Mnister and the PSIDC has no
legal liability so far as the dues of the PNFC toits workers are concerned.
Both the conpani es were separate | egal entities. Though PSIDC m ght
have been involved in pronotion and thereafter in guiding the affairs of the
PNFC, that is not enough to fasten the liabilities of the PNFC to the PSI'DC.

In reply, the | earned counsel appearing for -the respondent - workers
associ ation, submitted that as the affairs of PNFC are entirely managed and
controlled by the PSIDC, the corporate veil has to be lifted to show that
PSI DC was responsible for the acts of PNFC and liabilities of PNFC and it
was therefore liable for the dues of the workers. |In their application under
Rule 9 of the Conpanies (Court) Rules the workers have pl eaded that the
PSI DC exerci sed control over financial and adm nistrative affairs of the
PNFC. It is also submitted that the fact that the PSIDC hol ds 46.13% shares
in the PNFC shows the financial interest of the PSIDC in the PNFC. The
officers of the PSIDC are al so said to have been posted fromtinme to tinme in
the PNFC to manage its affairs. The |earned counsel relied on Section 446
of the Conpani es Act to suggest that a Conpany Judge has w de powers
with respect to a conpany in liquidation. He invited reference to Sudarsan
Chits (1) Ltd. vs. O Sukumaran Pillai and O's. (1984) 4 SCC 657 in
support of this contention. In our viewthis judgnment does not help the
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respondent. Under Section 446 the powers of the Conpany Judge qua a
Conpany under liquidation may be wi de, but that does not empower the
Conpany Judge to pass an order making a distinct and separate corporation
athird party, liable for the liabilities of the Conpany in |iquidation. Thi s
aspect unfortunately has not been adverted to either by the |earned Conpany
Judge or by the Division Bench of the Hi gh Court.

Rel i ance was placed on the so called order of the Chief Mnister
permtting the PSIDC to raise funds in order to neet the liability of the
PNFC towards salary of its workers for at |east six nonths. W have
careful ly perused the note of the Chief Mnister dated 25th August, 2001.
The said note cannot be said to be an order of the State CGovernment and
therefore is not binding on the PSIDC. The orders of the State Governnent
are issued in a prescribed manner and the note dated 25th August, 2001
cannot be treated as one.

The | earned counsel for - the respondent al so brought to our notice
Article 135 of the Menorandumand Articles of Association of the PSIDC
under which the State CGovernnent can issue directives to the PSIDC
Article 135 is reproduced as under

"Not wi't hst andi ng anyt hing contained in any of the
Articles, the Government may fromtinme to tine; issue
such directives as they may consi der necessary in
matters of broad policy and in |ike nanner may vary
and annul any such directive. The conpany shall give
i medi ate effect to directives so issued.

Reliance on Article 135 is misplaced in the present case because the

note of the Chief Mnister cannot be said to be a directive of the State
CGovernment nor it is in relationto broad policy of the Conpany. Article
135 does not hel p the respondent.

Wil e contending that the veil has to be lifted, the | earned counse
relied on Calcutta Chronotype Ltd. vs. Col l'ector of Central EXxci se,
Calcutta AIR 1988 SC 1631. This was a case of alleged evasion of excise
duty by a manufacturer selling its manufactured products through a sole
selling distributor, who sold the goods in nmarket at a higher price. The idea
was to show a | esser price of manufacture in order to save central excise
duty. The manufacturing conpany as well as the business of the sole selling
agent though shown as independent, were owned by the nenbers of the

same famly. In such a case the focus is froma different angle and the issue
is different. In the present case there is no evasion of any tax. Here the
issue is when there are two independently legal entities can —an order be
passed that one conpany will be liable for the dues of the other to a third
party. Can a Conpany Court pass such a direction wthout consideration of

the question of legal liability of the conmpany sought to be nade i able?

As a result of the above di scussion we hold that the PSIDC could not
be made liable for the dues owed by the PNFC to its workers. The appeal is
accordingly allowed. The orders of the Company Court as well as of the
Di vi sion Bench of the Hi gh Court which are under challenge in this appea
are set aside. No costs.

Though we have found as a matter of |law that the PSIDC coul d not be

made |iable for the dues owed by the PNFC to its workers, we notice that the
then Chief Mnister had taken a synpathetic viewin the matter while

appendi ng his note dated 25th August, 2001. |In view of the fact that the case
relates to the dues of the workers the State Government nmay synpathetically
consi der whether it can provide sonme relief to the workers.




