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ACT:

I ncome-tax- Transfer /of cases-Discretion vested in the Com
m ssioner or the Board,if discrimnatory and violative of
fundanental rights-Omibus whol esal e order of transfer, if
constitutionally valid-Indian Income-tax Act (Xl of 1922), as
amended by Anendi ng Act XXVI of 1956, ss. 5(7A), 64(1), (2)-
Constitution of India, Arts.l4, 19(1)(9).

HEADNOTE

These petitions on behalf of the assessees raised the conmpn
guestion as to the constitutionality of s. 5(7-A) of the
I ndian Inconme-tax Act, which was raised but not decided by
this Court in Bidi Supply Co. V. The Union of India, (1956)
S. C R 267. Reliance was placed on the observations of
Bose, J. in his Mnority judgnment in that case and it was
contended that the section read wth the explanation

subsequent |y added to it as a resul t of t hat
deci sion,conferred arbitrary and uncontrolled powers  of
transfer on the Income-tax Conmissioner and the Centra

Board of Revenue, was discrimnatory and violative of the
provi si ons of Art. 14 and inposed an unr easonabl e
restriction on the right to carry on trade or « business in
contravention of Art. 19(1)(g) of the Constitution. It/  was
further contended that the omibus wholesale orders of
transfer made without any reference to any particular case
or without any limtation as to tine were inconvenient and
di scrimnatory and ran counter to the mgjority judgment in
that case. The contention of the Central Board of Revenue,
supported by affidavits filed on its behalf, was that the
section was i nt ended to mnimze admini strative
i nconveni ence, there was no discrinmnation after transfer
because the sane rel evant provisions of the Act as applied
to others simlarly situated, were applied after t he
transfer and any resulting inconvenience to the assessee was
sought to be mnimsed by transferring his case either to
the nearest area or, where that was not feasible, by
exam ning his accounts or evidence, if required by him at a
place suited to his convenience and that the wholesale
omi bus orders of transfer were covered by the explanation




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 26

Held, that s. 5(7A) of the Indian Incone-tax Act was a
neasure of administrative conveni ence, was constitutionally
valid and did not infringe any of the fundanmental rights
conferred by Arts. 14 and (19)(g) of the Constitution and
the orders of transfer in question were saved by the
explanation: to that section and. were constitutionally
val i d.

30

234

The right conferred on the assessee by s. 64(1) and (2) of
the Act was not an absolute right and nmust be subject to the
primary object of the Act itself, nanely, the assessnent and
collection of income-tax, and where the exigencies of tax
collection so required, the Conm ssioner of Incone-tax or
the Central Board of Revenue had the power under s. 5(7A) of
the Act to transfer his case to sone other officer outside
the area where he resided or carried on business and any
difference in his position created thereby as conmpared to
that of others simlarly situated would be no nore than a
m nor deviation fromthe general standard and would not
amount to-a denial of equality before the | aw

This discretionary power vested in the Authorities by the
section to override the statutory right of the assessee nust
be distinguished from the discretion that has to be
exercised in respect of a fundamental right guaranteed by
the Constitution and the two tests to judge whether it was
discrimnatory would be, (1) whether it adnmitted of the
possibility of any real and substantial discrinination and
(2) whether it inpinged on a fundanmental right guaranteed by
the Constitution and, so judged, the discretion vested in
the Authorities by s. 5(7-A) of the Act was not at al
discrimnatory nor did the section inpose any unreasonable
restriction on the fundamental -right-to carry on trade or
busi ness.

Bidi Supply Co. v. The Union of India, (1956) S.C/R 267
M K. Gopalan v. The State of Madhya Pradesh, (1955) I
S.C R 168 ; The State of West Bengal v. Anwar Ali Sarkay,
(1952) S.C.R 284; Dayal das Kushiram v. Conmi ssioner of
I ncone-tax, (Central),, |.L.R 1940 Bom 650; Dayal das
Kushiram v. Conm ssioner of |ncome-tax, Central, (1943) 11
I. T.R 67; and Wallace Brothers & Co., Ltd. v. Conmi ssioner
of I ncone-tax, Bonbay, Sind & Baluchistan, A l.R 1945 F.C
9, discussed.

The explanation added to the section by the Anending Act
XXVI O 1956, was intended to expand the connotation of the
term 'case’ used in the section and included both  pending
proceedi ngs as al so other proceedi ngs under the ~Act which
m ght be commrenced in respect of any year after the date of
transfer and as such the orders in question were not
unconstitutional or void.

The | ncone-Tax Authorities, however, nust be hel d bound by
the statements namde in their affidavits and where an
assessee could nake out a prima facie case of a mala fide or
di scrimnatory exercise of the discretion’ vested in them
the Court will scrutinise the circunstances in the |Iight  of
those statenents and where necessary quash an abuse of the
power under Arts. 226 and 32 O the Constitution

Ratanl al Gupta v. The District Magistrate of Ganjam |.L. R
1951 Cuttack 441 and Brundaban; Chandra Dhir Narendra v.

235
The State of Oissa (Revenue Departnent), |.L.R 1952

Cuttack 529, referred to.

The Incone-tax Authorities should follow the rules of
natural justice and, where feasible, give notice of the
intended transfer to the assessee concerned in order that
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he may re_resent his view of the matter and record the
reasons of the transfer, however

briefly, to enable the Court to judge whether such transfer
was mala fide or discrinmnatory, if and when chal | enged.

JUDGVENT:
ORI G NAL. JURI SDI CTION: Petitions Nos. 97, 97A, 44, 86 to
88, 111, 112, 85, 158, 211 to 251 and 225 to 229 of 1956.
Under Article 32 of the Constitution of India for the
enf orcenent of Fundanental Rights’

N. C. Chatterji A K 'Sen, B. P. Maheshwari and Tarachan
Brijmohan Lal, for the petitioners in Petitions Nos. 97 and
97A of 1956.

N. C. Chatterji and V. S. Sawhney, for the petitioners in
Petitions Nos. 44., 86 to 88, Ill and 112 of 1956.

N. C. Chatterji and D. N. Mikherji, for the petitioners in
Petition No. 85 of 1956.

Pur shot t'am Ti rukundas and 0. P. Lal, for the petitioners in
Petitions Nos. 211 to 215 of 1956.
S. C. lsaacs and K R Chaudhuri. for the petitioners in
Petitions Nos. 225 to 229 of 1956.

Bhagirth Das and M L. Kapur, for the petitioner in petition
No. 158 of 1956.
C. K. Daphtary, Solicitor-General of India, G N Joshi
A. Mehta and R H Dhebar, for the respondents (Union, of
India, the Central Board of Revenue and various |ncone-tax
Oficers in all petitions.)

B. Sen and P. K Ghose, for the State of Wst Benga
(Respondents Nos. 2 and 3 in Petitions Nos.211 to 215 of
1956) .

1956. Decenber 21. The Judgnent of the Court was delivered
by
BHAGWATI J.-These petitions ~under Art. 32 of t he
Constitution raise a common question of |aw whether s. 5
(7A) of the Indian Incone-tax Act, hereinafter
236
cal |l ed the Act, is wultra vires the Constitution as
infringing the fundamental rights enshrined in Art. 14 and
Art. 19 (1) (9g).
The facts which led to the filing of the petitions 'nay be
shortly stated.
petitions Nos. 97 & 97-A of 1956:
The petitioners are Ms. pannalal Binjrai, Olmll owners,
merchants and conmi ssion agents, carrying on business at
Sahi bganj in the district of Santhal Pargans, having their
branch at 94 Lower Chitpur Road, Culcutta, petitioner No. 1,
and R B. Jamuna Das Chowdhury, resident of the sane  place
and erstwhile karta of the H ndu undivided famly, /which
carried on business in the name and style of MS.
Pannal al Binjr petetioner No. 2. Before September 28, | 1954,
t hey, being assessed by the Incone-tax officer, Specia
Crcle, Patna. On Septenber 28, 1954, the Central Board  of
Revenue made an order -transferring their cases to the
Income.tax O ficer, Central Crcle XI, Calcutta. On January
22, 1955, the Central Board of Revenue transferred the cases
of petitioner No. 2 to the Incone-tax Oficer Central Grcle
VI, Del hi, and on July 12, 1955, it sinmlarly transferred the

cases of petitioner No. | to the same officer. After the
dates of such transfer to the Incone-tax Oficer, Centra
Circle VI, Delhi, the said officer instituted severa

proceedi ngs against themand the petitioners challenged in
these petitions the validity of the said orders of transfer
and all the subsequent proceedings including the assessnent

Por pus
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orders as well as the order levying penalty for non-paynent
of the income-tax which had been assessed prior thereto, on
the ground that s. 5 (7A) of the Act was ultra Vires the
Constitution and all the proceedi ngs which were entertained
against the petitioners by the Incone-tax Oficer Centra
circle Xl Calcutta, and by the Incone-tax Oficer Centra
Crcle VI, Delhi, were without jurisdiction and void.
petitions Nos. 44 and 85 of 1956

The petitioner in Petition No.44/56 is Shrii A L. sud, the
sole proprietor of 14/B. Anritlal Sud (Construction)’ who
orginally bel onged to Hoshiarpur district in the

237

State of Punjab but has since 1948 been residing and
carrying on business in Calcutta. Prior to June 29, 1959,
he had been assessed to ‘inconme-tax by the Incone-tax
Oficer, Special Survey Crcle VII, Calcutta. On June 29,
1955, the Central Board of Revenue transferred his case to
the Incone-tax O ficer, Special Crcle, Anbala,, and the
said officer continued the proceedings in the transferred
case and also instituted further proceedings against the
petitioner and assessed himunder s. 23 (4) of the Act for
the assessnment years 1946-47 and 1947-48. Denands were made
upon the petitioner for payment of the amount of incone-tax
thus assessed whereupon he filed this petition inpeaching
the wvalidity of the order of the Central Board ’'of Revenue
dat ed June 29, 1955, ‘and the proceedings entertained by the
Income-tax O ficer, Special’ Crcle, Anbala,on the ground
that s. 5 (7A) of the Act was ultra vires the Constitution.
Petition No. 85/56 was filed by M's. Bhagwan  Das Sud &
Sons, Merchants, Hoshiarpur, carrying on business in rosin
and turpentine there. Before Cctober 20, 1953, they were
bei ng assessed by the Incone-tax O ficer,, Hoshiarpur, but
on that date their case was transferred under s. 5 (7A) of
the Act by the Comm ssioner of Inconme-tax to the Income-tax
Oficer, Special Crcle, Anbala. The said officer continued
the said case and reopened the assessnment for the years
1944-45 to 1050-51 and conpleted the assessnent /for the
assessment, years 1947-48, 1950-51 and 1951-52. These
petitioners also thereupon filed the petition -challenging
the wvalidity of the order of ‘transfer —mde by the
Conmi ssi oner of Income-tax on Cctober 20, 1953, and the
proceedi ngs entertained by the Incone-tax Oficer, Specia
Crcle, Anbala, thereafter, on the sanme ground -of the ultra
vires character of s. 5 (7A) of the Act.

Shri A L. Sud, the petitioner in Petition No. 44/56 “is a
menber of the H ndu undivided famly carrying on business in
the nanme and style. of Ms bhagwan Das Sud & Sons and the
cases of both these petitionrs were transferred to the
I ncome-tax O ficer, Specia

238

Crcle, Anbala, as above, by the said respective orders.
Petitions Nos. 86, 87, 88, 111, 112 and 158 of 1956:

These petitions may be conmpendiously described as the
Anritsar group. The petitioner in Petition No. 86/56 is
Sar dar GQurdial Singh, son of S Narain Singh. The
petitioner in Petition No. 87/56 is Dr. Sarnukh Singh, son
of S. Narain Singh. The petitioner in Petition No. 112156
is S. Ram Singh, soil of S. Narain Singh. These three are
brothers and the petitioner in Petition No. 88/56 is the
father, S. Narain Singh, son of S. Basdev Singh. The father
and the three sons were the directors in the Hi ndustan
Enbroidery MIls (Private) Ltd., petitioner No. 1 in
Petition No. 111/56, which is located at Chheharta near
Antritsar. Al these petitioners were, prior to the orders
of transfer nade by the Comm ssioner of Income-tax under s.
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5(7A) of the Act, being assessed by the Incone-tax Oficer
"A' Ward, Anritsar, but their cases were transferred on or
about June 29, 1953, fromthe Incone-tax O ficer, A Ward,
Anri tsar, to the Incone-tax Oficer, Special Crcle,
Anritsar. These cases were - continued by the latter
of ficer and notices under a. 34 of the Act were also issued
by him against themfor the assessnent years 1947-48 to’
1951-52. Each one of them filed a separate petition
chal l enging the said orders of transfer by the Conmi ssioner
of I ncone-tax and the proceedi ngs entertained by the I ncome-
tax Ofice r, Special Crcle, Amitsar, against them-on the
score of the unconstitutionality of s. 5 (7A) of the Act.
The petitioner in Petition No. 158/56 is one Shri Ram Saran
Das Kapur, the head and karta of the H ndu undivided famly
carrying on business outside CGhee Mandi Gate, Anritsar. His
case also whichprior to the order conplained against, was

being entertained by the Income-tax Oficer, 'F \ard,
Anritsar,  was transferred on sone date in 1954 by an order
of the ! Comm ssionerof |nconme-tax under s. 5(7A) of the

Act to ‘the Incone-tax O ficer, Special Circle, Anritsar
No obj ection wag taken by the

239
petitioner to this order of transfer until after the assess.
ment order was passed agai nst himbut he al so chall enged the
validity of the said order of transfer and the proceedings
entertained by the Inconme-tax O ficer, Special GCircle,
Anritsar, thereafter, on the sane grounds- as the other
petitioners.
Petitions NOs. 211 to 215 of 1956:
These petitions may be described as the Sriram Jhabarnull
group. Though ' separately filed, the petitioner in each of
them is the sane individuals Nandram Agarwalla, who is the
sol e proprietor O a business which he carries on under the
name and style of | Sriram Jhabarnull’. It is a business,
inter alia, of inport and export ~of piece-goods’ as
conm ssion agents, and dealers in raw wol and other
materials. The principal place of business is at Kalinpong,
in the district of Darjeeling, though there is also a branch
at Calcutta. These petitions concern the assessment of the
petitioner to income-tax for the respective years 1944-45,
1945- 46, 1946-47, 1947-48 and 1948-49.  Prior to the orders
of the Conmm ssioner of I|ncome-tax under s. 5(7A) of the  Act
conpl ai ned agai nst, the petitioner was being assessed by the
I ncome-tax O ficer, Jalpaiguri, Darjeeling. On March 5,
1946, the cases of the petitioner were transferred from the
I ncome-tax O ficer, Jalpaiguri, Darjeeling, to the |ncome-
tax Oficer, Central Crcle 1, Calcutta, and a couple of
nmont hs thereafter they were again transferred tol the I ncone-
tax Officer, Central Crcle IV, Calcutta. On June 8, 1946,
there was a further transfer assigning the cases to the
Income-tax Oficer, Central Crcle 1, Calcutta, and on July
27, 1946, orders were passed by the Conmi ssioner of Income-
tax Central, Calcutta, under s. 5(7A) transferring the cases
of the petitioner to the Income-tax O ficer, Central GCrcle
IV, Calcutta. These are the orders which are conplained
against as wunconstitutional and void invalidating t he
proceedi ngs whi ch were continued and subsequently instituted
by the Incone-tax Oficer, Central Circle IV, Calcutta,

agai nst t he petitioner on t he score of t he
unconstitutionality of s. 5(7A) of the Act. It may be
noted, however that these orders were all prior to the
Constitution and

240

having been nmade on July 27, 1946, as aforesaid were
followed up by conpleted assessnent proceedings in respect
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of the said respective years and al so certificate
proceedi ngs under S. 46(2) of the Act. There were further
orders dated Decenber 15, 1947, and sonetine in Septenber
1948, transferring the cases of the petitioner from the
I ncone-tax O ficer, Central Crcle IV, Calcutta, to the
Income-tax O ficer, Central Crcle 1, Calcutta, and back
from him to the Incone-tax Oficer, Central GCrcle, IV
Cal cutt a. These, however, are not material for our
purposes, the only order challenged being the order of the
Comm ssi oner of Income-tax Central, Calcutta. dated July 27,
1946, which was passed under s. 5(7A) of the Act.

Petitions Nos. 225 to 229 of 1956:

These Petitions nay be classed as the Rai chur group. They
concern the assessnment for the respective assessnent years
1950- 51, 1951-52, 1952-53, 1953-54 and 1954-55. The
petitioner in each of themis the sanme individual, one

Kal | oor Siddannal -~ who resides and carries on business in
Rai chur~ in the State of Hyderabad as conm ssion agent and
di stributor of agricultural products. Incone-tax was first
i nposed. inthe Hyderabad State in 1946 by a special Act of
the Legislature and the petitioner was assessed under the
Hyderabad Incone-tax Act by the Additional I ncome-t ax
O ficer, Raichur, for the assessment years 1948-49 and 1949-
50. As from April 71, 1950, the Indian Inconme-tax Act was
applied to Hyderabad but the Additional Incone-tax Oficer
Rai chur, continued to assess the petitioner. The cases in
respect of -the assessment years 1950-51, 1951-52 and 1952-
53 were pending before that officer and proceedings were
taken in connection with the -assessnent for ~ those years.
On Decenber 21, 1953, however, the Conm ssioner of |ncome-
tax Hyderabad, issued a notification underS. 5(7)  ordering
that the case of the petitioner should be transferred from
the Additional income-tax O ficer, Raichur, to the |ncone-
tax Officer, Special Crcle, Hyderabad. ~The latter | officer
continued the assessnent proceedings and issued notices
under s. 22(.4) of the Act on July 1, 1954, Novenber 2,
1954, Novenber 30, 1954,

241

Decenber 19, 1954, and March 11, 1955, in respect of the
said years of assessment. Assessnments for the said vyears
were made on March 21, 1955, and on April 24, 1955, the
petitioner made an application under s. 27 of the Act to
reopen the assessnent for the year 1950-51 as on _default
under s. 23 (4) of the Act. It appears, however, that
shortly before May 19, 1955, the Conmi ssioner of 1ncone-tax,
Hyder abad, made another order under s. 5 (7A) and s. 64
(5)(b) of the Act transferring all the cases of the
petitioner to the main Incone-tax Oficer, Rai chur .
Curiously enough, the petitioner challenged both the -orders
one dated Decenber 21, 1953, and the other nade sonetine in
May, 1955, under s. 5 (7A) of the Act and the proceedings
conti nued and instituted by the respective of ficers
thereunder as unconstitutional and void on the ground that
s. 5 (7A) was ultra vires the Constitution even though
ultimately he was being assessed by the nmain |ncone-tax
O ficer, Raichur, under the latter order.

This is the comobn question in regard to the wultra vires
character of s. 5 (7A) of the Act which is raised in al
these petitions, though in regard to each group there are
several questions of fact involving the consideration of the
discrimnatory character of the specific orders passed
therein which we shall deal wth hereafter in their
appropriate pl aces.

Section 5 (7A) of the Act runs as under

" 5 (7A) : The Comm ssioner of Inconme-tax may transfer any
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ease from one |Inconme-tax Oficer subordinate to him to
another, and the Central Board of Revenue nmay transfer any
case from any one Incone-tax Officer to another. Such
transfer my be nmade at any 'stage of the proceedings, and
shal | not render necessary the reissue of any notice already
issued by the Incone-tax Oficer fromwhom the case is
transferred."

Thi s sub-section was inserted by s. 3 of the Indian I|ncone-
tax Amendrment Act, 1940 (XL of 1940) which was passed as a
result of the decision of the Bonmbay Hi gh Court in Dayal das
Kushi ram v. Comm ssioner of Income-tax, (Central)

(1) I.L.R 1940 Bom 650,

31
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By the Indian | ncone-tax Anendment Act, 1956 (XXVI of 1956)
an expl anation was added to s. 5(7A) in the terms follow ng
as a result of the-decision of this Court in Bidi Supply Co.
v- The /Union of I'ndia(l):
" Explanation:-lIn this sub-section, | case’ inrelation to
any person whose nane is specified in the order of transfer
neans al | proceedi ngs under this Act in respect of any vyear
which may be pending on the date of the transfer,, and
includes all proceedings under this Act which may be
commenced after the date of the transfer in respect of any
year."
Section 5(7A) together with the explanation thus falls to be
consi dered by us in these petitions.
The argunent on behalf of the petitioners is that a. 64,
sub-ss. (1) and (2) of the Act confer upon the  assessee a
valuable right and he is entitled to tell +the taxing
authorities that he shall not be called upon to attend at
di fferent places and thus upset his business. Section 5(7A)
i nvests the Conmi ssioner of Incone-tax and the Central Board
of Revenue with naked and arbitrary power to transfer any
case from any one Incone-tax O ficer to another w thout any
[imtation in point of tinme, a power which is unguided and
uncontrolled and is discrimnatory in its nature and it is
open to the Commi ssioner of Income-tax or the Central / Board
of Revenue to pick out the case of one assessee from those
of others in a like situation and transfer the same from one
State to another or fromone end of India to the other
wi thout 'specifying any object and wthout giving  any
reason, t hus subjecting the particular assessee to
di scrimnatory treatment whereas the ot her assessees
simlarly situated with himwoul d continue to be assessed at
the places where they reside or carry on business under s.
64 (1) and (2) of the Act. Section 64(5) which provides
with retrospective effect that the provisions of s. 64 (1)
and (2) shall not apply, inter alia, where an order has been
made under s. 5(7A) was inserted sinmultaneously wth s.
5(7A) and woul d not have the effect of depriving the
(1) [1956] S.C.R 267.

243
assessee of the valuable right conferred upon hi munder s.
64 (1) and (2) unless and until s. 5(7A) was intra vires but
s. 5(7A), as stated above, being discrimnatory in its
nature is ultra vires the Constitution and cannot save s.
64(5) which is nerely consequenti al. The discrimnation
involved in s. 5(7A) is substantial in character and,
therefore, infringes the fundamental right enshrined,in Art.
14 of the Constitution. 1t also infringes Art. 19 (1) (9)
in so far as it inposes an unreasonable restriction on the
fundanental right to carry on trade or business (Vide
H mmatlal Harilal Mehta v. The State of Madhya Pradesh(1)).
The very sane question as regards the unconstitutionality of
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s. 5(7A) of the Act had cone up for decision before this
Court in Bidi Supply Co. v. The Union of India (supra). The
case of the assessee there had been transferred by the
Central Board of Revenue under s. 5(7A) of the get from the
Income-tax O ficer, District 111, Calcutta, to the Income-
tax O ficer, Special Circle, Ranchi. The -order was an
omi bus whol esale order of transfer expressed in genera
terns without any reference to any particular case and with-
out any limtation as to tine and was chall enged as void on
the ground that s. 5(7A) under which it had been passed was
unconstitutional. This Court, by a najority judgnent, after
di scussing the general principles underlying Art. 14, did
not adjudi cate upon that ‘question, observing at p. 276:

"W do not consider it necessary, for the purpose of this
case, to pause to consider whether the constitutionality of
Sub-section. (7A) of ~section 5 can be Supported on the
-principle of any reasonable classification laid down by
this Court or whether the Act lays down any principle for
guiding or regulating the exercise of discretion by the
Comm ssioner or Board of Revenue or whether the sub-section
confers an ungui ded and arbitrary power on those authorities
to pick and choose individual assessee and place that
assessee at a disadvantage in conparison wth ot her
assessees. it is enough for the purpose of this case to say
t hat t he omi bus order made in this case, i s- not
cont enpl at ed

(1) [1954] S.C.R 1122.

244

or sanctioned by sub-section (7A) and that, therefore, the
petitioner is still —entitled to the benefit of the
provi sions of sub-sections (1) and (2) of section 64. Al

assessees are entitled to the benefit of those pro. " visions
except where a particular case or cases of a particular
assessee for a particular year or -years is or are
transferred under sub-section (7A) of section 5, assumng
that section to be valid and if a particular case or cases
is or are transferred his right under section 64 stil
remai ns as regards his other case or cases."

The majority judgnent then proceeded to consider the ‘effect
of such an ommibus order unlinited in point of tine on the
rights of the assessee and further observed in that context
at p. 277:

" This order is calculated to inflict consi derabl e
i nconveni ence and harassment on the petitioner. Its books
of account will have to be produced before  the | ncone-tax
Oficer, Special Crcle, Ranchi-a place hundreds of mles
fromCalcutta, which is its place of business. |Its partners
or principal officers will have to be away from the  head
office for a considerable period neglecting the mai n
busi ness of the firm There may be no suitable place 'where
they can put up during that period. There will certainly be
extra expenditure to be incurred by it by way of ‘railway
fare, freight and hotel expenses. Therefore the reality of
the discrimnation cannot be gainsaid. 1In the circunmstances
this substantial discrimnation has been inflicted on the
petitioner by an executive fiat which is not founded on any
law and no question of reasonable classification for
purposes of legislation can arise. Here "the State" which
includes its Incone-tax departnent has by an illegal order
denied to the petitioner, as conpared with other Bidi ner-
chants who are simlarly situate, equality before the | aw or
the equal protection of the laws and the petitioner can
legitimately conplain of an infraction of his fundanmenta
right under Article 14 of the Constitution."

The question as to the constitutionality of s. 5 (7A) of the
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Act was thus |eft open and the decision turned nerely on the
construction of the inpugned order

245
Lear ned counsel for the petitioners, however, | ays
particular stress on the observations of Bose, J., in the

m nority judgnent which he delivered in that case whereby he
held that ss. 5 (7A) and 64 (5) (b) of the Act were
thenselves wultra vires Art. 14 of the Constitution and not

nerely the order of the Central Board of Revenue. The
| earned Judge referred to a passage fromthe judgnent of
Fazl Ai, J., in The State of Wst Bengal v. Anwar Al

Sarkar (1) and al so pointed out the decision of this Court in
MS. Dwarka Prasad Laxm Narain v. The State of Utar
Pradesh and Two Ot hers(2) and observed:

" Wiat is the position here? There is no hearing, no
reasons are recorded: just perenptory orders transferring
the case fromone place to another w thout any warning; and
the power given by the Act is to transfer fromone end of
India 'to the other; nor is that power unused. We have
before us in this Court a case pending in which a transfer
has been ordered from Calcutta in Wst Bengal to Anbala in
the Punjab." (p. 283)

" |If the Legislatureitself had done here what the Centra
Board of Revenue has done and had passed an Act in the bald
terns of the order nade here transferring the case of this
petitioner, picked out fromothers in alike situation, from
one State to another, or fromone end of India to the other
wi t hout specifying any object and w thout giving any reason,
it would, in ny judgnent, have been bad. | amunable to see
how the position is bettered because the Central = Board of
Revenue has done this and not Parlianent." (p. 284-5)

“ In my opinion, the power of transfer can only be conferred
if it is hedged round with reasonable restrictions, the
absence or existence of which can-in the last instance be
determ ned by the courts; and the exercise of the power nust
be in conformity with the rules of natural justice, that is
to say, the parties affected nust be heard when 'that is
reasonably possible, and the reasons for the order nust be
reduced, however briefly, to witing so that men may know
t hat

(1) [1952] S. C. R 284, 309-310.

(2) [1954] S. C R 803.
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the powers conferred on these quasi-judicial bodies are
being justly and properly exercised." (p. 287)

The answer furni shed on behalf of the State to this argunent
is fourfold:

(i)that the provision contained ins. 5 (7A) of the Act is a
measure of administrative conveni ence enacted with a view
to nore conveniently and effectively deal with the cases of
the assessees where the Commi ssioner of |ncone-tax - considers
it necessary or desirable to transfer any case from one
Income-tax O ficer subordinate to himto another or the
Central Board of Revenue simlarly considers it necessary or
desirable to transfer any case from any one |ncone-tax
Oficer to another. The real object with which s. 5 (7A)
was inserted by the Indian Inconme-tax Amendnment Act, 1940
(XL of 1940), has been thus set out in the affidavit of Shr
V. Gouri Shankar, Under Secretary, Central Board of Revenue,
dated Novenber 19, 1956, which is the pattern of all the
affidavits filed on behalf of the State in these petitions:

ST S | say that the provisions of s. 5 (7A) were
inserted by the Income-tax Amendment Act, XL of 1940, with
the object of mininsing certain procedural difficulties.
Before this anendment was passed there was no specific
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provision in the Act for transferring a case from one
Income-tax O ficer to -another except by a |long and
circuitous course even at the request of the assessees. In
order therefore to be able to transfer the case fromone 1.
T. 0. to another either because of the request of the
assessee or for dealing with cases involving speci a
features such as cases of assessees involving w despread
activities and large ramfications or inter-rel ated
transactions, power to transfer cases was conferred upon the
Central Board of Revenue and the Conmi ssioner of |ncone-tax
as the case may be. | say that the provisions of s. 5 (7A)
ate thus administrative in character........
(ii)that the assessee whose case is thus transferred is
not subjected to any discrimnatory procedure in the nmatter
of his assessment. The lncone-tax Officer to whomhis case
is transferred deals with it under the same procedure which
is laid down in the rel evant
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provisions of the Act. The decision of the Incone-tax
Oficer i's subject to appeal before the Appellate Assistant
Conmi ssioner —and the assessee has the further right to
appeal to the Income-tax Appellate Tribunal and to approach
the Hi gh Court and ultimately the Supreme Court, as provided
inthe Act. All assessees, whether they are assessed by the
I ncome-tax O ficer of the area where they reside or carry on
busi ness or their cases are transferred fromone |ncone-tax
Oficer to another, are subject to the same  procedure and
are entitled to the sanme rights and privileges in the natter
of redress of their grievances, if any, and there is no dis-
crimnati on what ever between assessees and assessees;
(iii)that the right, if any, conferred upon the assessee
under s. 64 (1) and (2) of the Act is not an absolute right
but is circunmscribed by the exigencies of tax collection and
can be negatived as it has been in cases where the
Commi ssi oner of Incone-tax or the Central Board of Revenue,
as the case may be, think it necessary or desirable to
transfer his case fromone Incone-tax Officer to/ another
under s. 5 (7A) of the Act having regard to  all the
ci rcunst ances of the case. The argunent of inconvenience is
thus sought to be net in the sane affidavit:
" 5. 1 further say that as a result of any transfer that may
be made under the provisions of s. 5 (7A) there is no
discrimnatory treatnent with regard to the procedure and
that no privileges and rights which are given to the
assessees by the Incone-tax Act are taken away nor is the
assessee exposed to any increased prejudice, punitary
consequences or differential treatment. | say that in cases
where transfers under this section are nade otherw se than
on request from assessees, the conveni ence of the assessees
is taken into consideration by placing the case in the hands
of an Inconme-tax Officer who is nearest to the area where it
will be convenient for the assessee to attend. If on
account of administrative exigencies this is not possible
and the assessee requests that the exam nation of accounts
or evidence to be taken should be in a place convenient to
him the |I.T.O conplies with the request
248
of the assessee and holds the hearing at the pl ace
requested.”
Even if there be a difference between assessees who reside
or carry on business in a particular area by reason of such
transfers the difference is not nmaterial. -1t is only a
m nor deviation froma general standard and does not anount
to a denial of equal rights;
(iv)that the power which is thus vested is a discretionary
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power and is not necessarily discrimnatory in its nature
and that abuse of power is not to be easily assuned where
di scretion is vested in such high officials of the State.
Even if abuse of power nay sonetines occur, the validity of
t he provi si on cannot be contested because of such
apprehensi on. \Wat may be struck down in such cases is not
the provision itself but the discrimnatory application
t her eof .

The petitioners rejoin by relying upon the followi ng passage
from the judgnent of Fazl Ali, J., in The State O West
Bengal v. Anwar Ali Sarkar, (Supra), which was referred to
by Bose, J., in his mnority judgnent in Bidi Supply Co. wv.
The Union of India, (Supra), at page 281

" 1t was suggested that the reply to this query is that the
Act itself being general and applicable to all persons and
to all offenses, cannot be Said to discrimnate in favour of
or against any particular case or classes of persons or
cases, and if any charge of discrimnation can be |eveled at
all, it /can be Jlevelled only against the act of the
executive —authority if the Act is msused. This kind of
argunent —however does not appear - to nme to solve the
difficulty. The result- of accepting it would be that even
where discrimnation i's quite evident one cannot challenge
the Act sinply because it |Is couched in general terms; and
one cannot al so chall enge the act of the executive authority
whose duty it is to admnister the  Act, because that

authority wll say:-1 amnot to blane as | amacting under
the Act. It is clear that if the —argument  were to be
,accepted, article 14 could be easily defeated. I think the
fallacy of the argunment |lies in-overlooking the fact that
the | insidious discrimnation conplained of is-incorporated
inthe Act itself’, it being so drafted
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that whenever any discrimnation is made such discrimnation
woul d be ultimately traceable toit.

The pivot of the whole argument of the petitioners is the
provisions contained in s. 64(1) ‘and (2) of the Act ‘which
prescri be the place of assessnment.  They are:-

" 64. (1) Wiere an assessee carries on a busi ness,
prof essi on or vocation at any place, he shall be assessed by
the Income-tax Oficer- of the area in which that place is
situate or, where the business, profession-or vocation is
carried on in nore places than one, by the Incone-tax
Oficer of the area in which the principal place of his
busi ness, profession or vocation is situate.

(2)In all other cases, an assessee shall be assessed by the
Income-tax O ficer of the area in which he resides."”

These provisions were construed by the Bonmbay Hi gh Court in
Dayal das Kushiram v. Commi ssioner |Incone-tax,  (Central),
(supra), and Beaunont, C.J., observed at p. 657:

" In ny opinion section 64 was intended to ensure -that as
far as practicable an assessee should be assessed locally,
and the area to which an Income-tax Oficer is appointed
must, so far as the 'exigencies of tax collection allow,
bear some reasonable relation to the place where the
assessee carries on business or resides."

Kania, J., as he then was, went a step further and stated at

p. 660:

"A plain reading of the section shows that the sane is
i nperative in termns. It also gives to the assessee a
val uabl e right. He is entitled to tell the t axi ng

authorities that he shall not be called upon to attend at
di fferent places and thus upset his business."

The learned Judges there appear to have treated the
provisions of s. 64(1) and (2) nmore as a question of right
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than as a matter of convenience only. |If there were thus a
right conferred upon the assessee by the provisions of s.
64(1) and (2) of the Act and that right continues to be
enjoyed. by all the assessees except the

32
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assessee whose case is transferred under s. 5(7A) of the Act
to another Incone-tax Oficer outside the area where he
resi des or carries on business, the assessee can urge that,
as conmpared with those other assessees, he is discrimnated
against and is subjected to inconvenience and harassment.
It is, therefore, necessary to consider whether any such
right is conferred upon the assessee by s. 64(1) and (2) of
the Act.

Prima facie it would appear that an assessee is entitled
under those provisions to be assessed by the Incone-tax
O ficer of the particul ar area where he ,resides or carries
on business. Even where a question arises as to the place
of assessnent” such question is. under s. 64(3) to be
det er m ned by the Comm ssioner or t he Conmi ssi oner s
concerned- if the questionis between places in nore States
than one or by the Central Board of Revenue if the latter
are, not in agreement and the assessee is given an
opportunity of representing his views before any such
guestion is determned. This provision also goes to show
t hat t he convenience of the assessee is t he mai n

consideration in determ ning the place of assessnent. Even
so the exigencies 'of tax «collection have got to be
considered and the primary object of the Act, viz., the
assessment of incone-tax, has-got to be ~achieved. The

hi erarchy of incone-tax authorities which'is set. up under
Chapter 11 of the Act has been so set up with a view to
assess the proper income-tax payable by the assessee and
whet her the one or the other of the authorities wll proceed
to assess a particul ar assessee has got to be determ ned not
only having regard to the conveni ence of the assessee but
al so the exigencies of tax collection. 1In order to assess
the-tax payable by an assessee nore conveniently and
efficiently it may be necessary to have himassessed by an
I nconme-tax Officer of an area other than the one in which

he resides or carries on business. It may be that the
nature and volunme of his business operations are such as
require investigation into his affairs in a place other than
the one where he resides or carries on business or that  he
is so, connected with various other individuals or organiza-
tions in the way of his earning his income as to render
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such extra-tertitorial investigation necessary: before he
may be properly assessed. These are but instances of the
various situations which may arise wherein it nmay be thought
necessary by the Income-tax authorities to transfer-his case
fromthe Incone-tax, Oficer of the area in which he resides
or carries on business to, another Inconme-tax OFficer
whet her functioning in the same State or beyond it. Thi s
aspect of the question wag enphasi zed by Beaurmont, C. J., in
Dayal das Kushiram v. Conmi ssioner of |ncone-tax, (Central),
(supra), at page 146, when he used the expression " as far
as practicable " in connection with the assessee’s right to
be assessed locally and the expression " so far as

exi gencies of tax collection allow " in connection with the
appoi ntnent of the Incone-tax Officer to assess the tax
payable by the particular assessee. |In the later case of
Dayal das Kushiram v. Conmi ssi oner of | ncome-t ax,

(Central)(1), Beaunmont, C.J., expressed hinself as foll ows:
" The Incone-tax Act does not determine the place of
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assessnment. Wiat it does is to determine the Oficer who is
to have power to assess and in some cases it does so by
reference to locality but | apprehend that an appeal would
be not against an order of the Commissioner as to the place
of assessnent, but against the order of assessment of the
I ncome-tax, O ficer,”

thus stating in effect that this section does not give a
right to the assessee to have his assessnent, at a parti-
cul ar place but determines the Incone-tax Officer who is to
have power to assess him

This aspect was further enphasized by the Federal Court in
Wal | ace Brothers & Co. v. Conm ssioner of, Incone-tax,
Bonbay, Sind & Bal uchistan (2), where Spens, C.J., observed:
Clause (3) of s. 64 provides that any question as to the
pl ace of assessnent shall be determ ned” by the Conm ssioner
or by the Central Board of Revenue Proviso 3 to the clause
enacts that if the place -of assessment is called in
guestion by the assessee, the Inconme-tax O ficer -shall, if
not satisfied, with'the

(1) [21943] 11 I.T.R 67, 101

(2) A1.R 1945 F.C. 9,13.
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correctness of the claim refer the natter for determ nation
under this sub-section before assessment is made. These

provisions clearly indicate that the matter is nore one of
adm ni strative conveni ence than of jurisdiction and that in
any event it is not one for adjudication by the Court."
It may be noted, however, that in the passage at page 276 of
the mpjority judgnent in Bidi Supply Co. v. The Union of
India (supra), this court regarded the benefit conferred on
the assessee by these provisions of a. 64(1) and (2) of the
Act as aright and it is, too late in the day for us to say
that no such right to be assessed by the Incone-tax Oficer
of the particular area, where he resides or carries on his
busi ness is conferred on the assessee.. This right, however,
according to the authorities above referred to, is hedged in
with the limtation that it has to yield to the exigencies
of tax collection.
The position, therefore, is that the determ nation of the,
guestion whether a particular Income-tax Oficer” should
assess the case of the assessee depends on- (1) the
conveni ence of the assessee as posited in s. 64 (1) and  (2)
of the Act, and (2) the exigencies of tax collection and it
would be open to -the Conm ssioner of Inconme-tax and the
Central Board of Revenue who are the highest anobngst the
I ncome-tax. Authorities under the Act to transfer the case
of a particular assessee fromthe Incone-tax O ficer of the
area within which he resides or carries on business to. any
other Income-tax Oficer if the exigencies of tax collection
warrant the same.
It is further to be noted that the infringement of  such a
right by the order of transfer, under s. 5 (7A) of the Act
is not a material infringenent. It is only a deviation of a
m nor character from the general standard and does not
necessarily involve a denial of equal rights for the sinple
reason that even after such transfer the case is dealt wth
under the nornal procedure which is prescribed in the -Act.
The production and investigation of the books of account,
the enquiries to be nade by the Incone-tax Officer and the
whole of the procedure as to assessnent including the
further
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appeals after the assessnent is nmde by the |Inconetax
Oficer are the same in a transferred case as in others
which remain wth the Income-tax Oficer of the area in
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whi ch the ot her assesees reside or carry on business. There
is thus no differential treatnent and no scope for the
argunent that the particular assessee is discrimnated
against with reference to others simlarly situated. It was
observed by this Court in,

M K. CGopal an v. The State of Madhya Pradesh(1):

" In support of the objection raised under article 14 of the
Constitution, reliance is placed on the decision of this
Court in Anwar Ali Sarkar’'s case. That decision, however,
applies only to a case where on the allotnent of an
i ndi vidual case to a special Court authorised to conduct the
trial -by a procedure substantially different from the
normal procedure, discrimnation arises as between persons
who have committed simlar offences, by one or nore out of
them being subjected to a procedure, which is naterially
different from the normal procedure and prejudicing them

t her eby. In the pre-’~sent case, the Special Magistrate
under s. 14 of the Crimnal Procedure Code has to try- the
case entirely under the normal procedure, and 'no

di scrimnation of the kind contenplated by the decision in
Anwar Al'i . Sarkar’d case and the other cases following it
arises here. A law vesting discretion in an authority under
such circunstances cannot be said to be discrinmnatory as
such, and is therefore not hit by article 14 of the
Constitution. There is, therefore, no substance in this
contention."

To a simlar effect were the observations of Mikherjea, J.,
as he then was, in The State of West Bengal v. Anwar Al
Sar kar, (supra), at p. 325

"I agree with the Attorney-General that if the differences
are not material, there nmay not be any discrimnation in the
proper sense of the word and minor deviations from the
general standard might not amunt to -denial of equa
rights.”

It is pointed out that as s. 64 (5) stands at present, the
provisions of s. 64 (1) and (2) do not apply and are

(1) [21955] 1 SSCR 168, 171
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deened never at any tinme to have applied to an assessee
where, in consequence of any transfer made under s. 5 (7A),
a particular Inconme-tax Oficer has been charged with the
function of assessing that assessee. section 64 (5)  was
i ncorporated by the Income-tax Law Anmendrment Act, 1940 (XL
of 1940) sinultaneously with s. 5 (7A). It is’ therefore,
urged that an assesse whose case has been thus transferred
has no right under s. 64 (1) and (2) and those assessees
al one who do not cone within the purview of s. 64 (5) can
have the benefit of s. 64 (1) and (2). This argunent,
however, ignores the fact that s. 5 (7A) is the very  basis
of the enactnent of the relevant provisionin s. 64 (5) and
i f a. 5 (7A) cannot stand by virtue of its bei ng

discrimnatory in character, the relevant portion of 's. 64
(5) also nust fall with it.
It is then contended that a. 5 (7A) is in itself

discrimnatory and violative of the fundanental right —en-
shrined in Art. 14. The power which is vested in the
Conmi ssi oner of Incone-tax and the Central Board of Revenue
is a naked and arbitrary power ungui ded and uncontrolled by
any rules. No rul es have been framed and no directions
given which would regulate or guide their discretion or on
the basis of which such transfers can be nade and the whole
matter is left to the unrestrained will of the Commi ssioner
of Incone-tax or the Central Board of Revenue without there
bei ng anyt hi ng which could ensure a proper execution of the
power or operate as a check upon the injustice that mnight
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result fromthe inproper execution of the sane. To use the
words of M. Justice Matthews in the case of Yick W v.
Hopki ns(1):
. when we renmenber that this action or nonaction may
proceed from enmity or prejudice, from partisan zeal or
aninosity, fromfavoritismand other inproper influences and
notives easy of concealnent and difficult to be detected and
exposed, it beconmes unnecessary to suggest or coment upon
the injustice capable of being wought under cover of such a
power, for that becones apparent to every one who gives to
the subject a nmonent’s consideration.”
118 U. S. 356, 373; 30 L. Ed. 220, 227.
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In other words, " it is not a question of an uncon-
stitutional administration of a statute otherwise valid on
its face but here the unconstitutionality is wit large on
the face of the statuteitself " (Per Das, J., as he then
was, in The State of West Bengal v. Anwar Ali, Sarkar
(supra) at p. 346).
It has to be renenbered that the purpose of the Act is to
l evy income-tax, assess and col lect the same. The preanble
of the Act does not say soin terns it being an Act to
consolidate and anmend thelawrelating to incone-tax and
super-tax but that i's the purpose of the Act as disclosed in
the preanble of the First Indian |Incone-tax Act of 1886 (Act
Il of 1886). It follows, therefore, that all the provisions
contained in the Act have been designed with the object of
achi eving that purpose. There is in the first instance, the
charge of income-tax. Then we find set up the various
authorities in the hierarchy who are entrusted wth the
function of assessing the incone-tax, the Central Board of
Revenue being at the apex. There is also an Appellate
Tribunal which is established for hearing  appeal s against
the decisions of the Appellate -Assistant Comr ssioners.
Then follow the provisions in regard to taxable income, node

of assessnent and cognate provisions. The I ncome-t ax
Oficers are invested with the duty’ of assessing the
incone-tax of the assessees inthe first instance. The

Assi stant Conmi ssioners of Inconme-tax, are the appellate
authorities over the decisions of the Income-tax Oficers
and the Income-tax Appellate Tribunal is the final appellate
authority barring of course references under s. 66(1) of the
Act to the High Court on questions of I aw. The
Comm ssioners of |Inconme-tax and the Central Board of Revenue
are mminly adm nistrative authorities over- the  |ncone-tax
Oficers and the Assistant Conm ssioners of Inconme-tax and
they are to distribute and control the work to be done by
these authorities. Al officers and persons enployed in the
execution of the Act are to observe and follow the -orders
instructions and directions of the. Central Board of
Revenue which is the highest authority in the hierarchy and,
even though normally in accordance
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with the provisions of s. 64 (1) and (2) the work of
assessment is to be done by the Incone-tax O ficers of the
area within which the assessees reside or carry on business,
power is given by s. 5(7A) to the Conm ssioner of |ncone-tax
to transfer any case fromone Incone-tax O ficer subordinate
to him to another and to the Central Board of Revenue to
transfer any case from any one |Inconme-tax Oficer to
another. This is the admnistrative machinery which is set
up for assessing the incones of the assessees which are
chargeabl e to incone-tax. There is, therefore, considerable
force in the contention which has been urged on behalf of
the State that s. 5(7A) is a provision for admnistrative
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conveni ence.
Nevert hel ess this power which is given to the Conm ssioner
of Income-tax and the Central Board of Revenue has to be
exercised in a manner which is not discrinmnatory. No rules
or directions having been laid dowmm in regard to the
exerci se of that power in particular cases, the appropriate
authority has to determine what are the proper cases in
whi ch such power shoul d be exercised having regard to the
object of the Act and the ends to be achieved. The cases of
the assessees which conme for assessment before the incone-
tax authorities are of various types and no one case is
simlar to another. there are conplications introduced by
the very nature of the business which is carried on by the
assessees and there may be, in particular cases, such
wi despread activities ~and large ramfications or inter-
rel ated transactions as might require for the convenient and
efficient assessnent of incone-tax the transfer of such
cases fromone Inconme-tax Oficer to another. |In such cases
the Conmmi'ssioner of |Inconme-tax or the Central Board of
Revenue, ‘as 'the case may be, has to exercise its discretion
with due regard to the exigencies of tax collection. Even
though there may be a conmon attribute between the assesses
whose case is thustransferred and the assessees; who
continue to be assessed by the Income-tax O ficer of the
area within which they reside or carry on business, the
other attributes would not be cormmbn. One assessee may
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have such wi despread activities and ramifications as would
require his case to be transferred from the |ncone-tax
Oficer of the particular area to an Inconme-tax O ficer of
another area in the sane State or in another State, which
may be called " X ". Another assessee, though belonging to a
simlar category may be nore conveniently and efficiently
assessed in another area whether situated within the  State
or wthout it, called " Y ". The considerations which wll
weigh wth the Conm ssioner of Incone-tax or the  Centra
Board of Revenue in transferring the cases of such /‘assessee
either to the area " X " or the area " Y " will depend upon
the particular circunstances of each case and no hard and
fast rule can be laid dowmn for determ ning whether the
particular case should , be transferred at "all or to _an
Income-tax O ficer of a particular area. Such discretion
woul d necessarily have to be vested in the authority
concerned and nerely because the case of a particular
assessee is transferred fromthe Incone-tax O ficer of an
area within which he resides or carries on business to
another Income-tax Oficer whether wit in or wthout the
State wll not by itself be sufficient to characterize the
exercise of the discretion as discrinmnatory. Even if there
is a possibility of discrimnatory treatnment of  persons
falling within the sane group or category, such possibility
cannot necessarily invalidate the piece of |egislation
It may also be renmenbered that this power is vested not in
m nor officials but in top-ranking authorities |like the
Comm ssi oner of Income-tax and the Central Board of Revenue
who act on the information supplied to themby the |ncomne-
tax O ficers concerned. This power is discretionary and not
necessarily discrimnatory and abuse of power cannot be
easily assuned where the discretion is vested in such high
officials. (Vide Matajog Dobey v. H S. Bhari(1)). There is
noreover a presunption that public officials will discharge
their duties honestly and in accordance with the rules of
law. (Vide People of the State of
(1) [1955] 2 S.C R 925, 932.
33
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New. York v. John E. Van De Carr, etc.(1) It has also been
observed by this Court in A Thangal Kunju Musaliar v. M
Venki t achal am Potti (2) with reference to the possibility of
di scrimnation between assessees in the matter of the
reference of their cases to the Incone-tax Investigation
Conmission that " It is to be presuned, unless the, contrary
were shown, that the 'adm nistration of a particular |aw
would be done | not with an evil eye and unequal hand’ and
the selection made by the Governnent of the cases of persons
to be referred for investigation by the Conm ssion woul d not
be di scrimnatory."”

This presunption, however, cannot be stretched too far and
cannot be carried to the extent of always holding that there
must be sonme undi scl osed and unknown reason for subjecting
certain i ndi vi dual s or -~ corporations to hostil e and
discrimnatory treatment (Vide @lf, Colorado, etc. v. W H
Ellis (3)). There may be cases where inproper execution of
power will result in injustice to the parties. As has been
observed, however, the possibility of such discrimnatory
treat nent cannot necessarily invalidate the |legislation and
where there is an abuse of such power, the parties aggrieved
are not w thout anple remedies under the |aw (Vide D nabandu
Sahu v. Jadunmony Mangaraj (4)). Wat will be struck down in
such cases wll /not be the provision which invests the
authorities wth such power but the abuse of the power
itself.

It is pointed that it will be next to inpossible for the
assessee to challenge a particular order 'made by the
Conmi ssi oner of I ncone-tax or the Central Board of Revenue,
as the case may be, as discrimnatory because the  reasons.
which actuated the authority in naking the order wll be
known to itself not being recorded inthe body of the order
itself or conmunicated to the assesse. The burden noreover

will be on the assessee to denonstrate that the order of
transfer is an abuse of power vested in the authority
concer ned. This apprehension  i's, however, ill-founded.
Though t he

(1) (1905) 310-199 U.S. 552; 50 L. Ed. 305.
(2) (1955)2 s. C R 1196.
(3) (1897) 165 U.S. 150 ; 41 L.Ed. 666.
(4) [21955] I S.C R 140. 146.
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burden of proving that there is an abuse of power,lies on
the assessee who challenges the order as- discrimnatory,
such burden is not by way of proof to the hilt. There are
i nstances where in the case of an accused person rebutting a
presunption or proving an. exception which wll exonerate
him from the liability for the offence with which he has
been charged, the burden is held to be discharged by
evidence satisfying the jury of the probability - of that
which the accused is called upon to establish (Vide Rex v.
Carr-Briant (1)), or in the case of a detenue under the
Preventive Detention Act seeking to nake out a case of = want
of bona fides in the detaining authority, the burden  of
proof is held not to be one which requires proof to the hilt
but such as will render the absence of bona fides reasonably
probable (Vide Ratanlal CGupta v. The District Mgistrat of
Ganj am al so Brundaban Chandra Dhir Narendra v. The State of
Oissa (Revenue Departnent) (3)). |If, in a particular
,case, the assessee seeks to inpeach the order of transfer
is an abuse of power pointing out circunstances which prinma
facie and without anything nore woul d make out the exercise
of the power discrimnatory qua him it will be incunbent on
the authority to explain the circunstances under which the
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order has been nmde. The court wll, in that event,
scrutinize these Circunstances having particular regard to
the object sought to be achieved by the enactnment of s.
5(7A) of the Act as set out in para 4 of the affidavit of
Shri V. Gouri Shankar, Under Secretary, Central Board of
Revenue, quoted above, and come to its own conclusion as to
the bona fides of the order and if it is not satisfied that
the order was nmade by the authorities in bona fide exercise

of the power vested in themunder s. 5(7A) of the Act, it
will certainly quash the lame. The standard of satisfaction
which would have to be attained will necessarily depend on

the Circumstances of each case and the court will arrive at
the concl usion one way or the other having regard to all the
circunst ances of the case disclosed in the

(1) [1943] 1 K B. 607.

(2) 1.L.R 1951 cuttack 441, 459.

(3) I.L.R 1952 Cuttack 529, 573.
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record. The court will certainly not be powerless to strike
down the —abuse of power in appropriate cases and the

assessee Wi ll-not be without redress. The observations of
Fazl Ai, J., in The State of West Bengal v. Anwar Al

Sarkar, (supra), at pages 309-310 that the authority will
say " | amnot to bllame as | am acting under the Act " will

not necessarily save the order from being chall enged because
even though the authority purported to act under the Act its
action wll be subject to scrutiny in the manner indicated
above and will be liable to be set aside if it was found to
be mala fide or discrimnatory qua the assessee.

Particular stress is laid on behalf of the petitioners on
the observations at page 277 of the mpjority ~judgnment in
Bidi Supply Co. v. The Union of India, (supra), which in the
cont ext of the omibus wholesale  order in guestion
enphasi zed the substantial discrinmnation to which the
assessee there had been subjected as conpared wth other
bi di mer chant s who wer e simlarly si tuat ed. The
i nconveni ence and harassiment to which the assessee /was thus
put were considered to be violative of Art. 14 of the
Constitution and it is wurged that s. 5 (7A) is
unconstitutional in Boar as it is open to the Conm ssioner
of Income-tax or the Central Board of Revenue, as the case
may be, to make an order of transfer subjecting the assessee
to such inconveni ence and harassnment at their sweet will and

pl easure. Thi s argunent of inconveni ence, however, is not
conclusive. There is no fundanental right in anassessee to
be assessed in a particular area or [locality. Even

considered in the context of s. 64 (1) and (2) of the Act
this right which is conferred upon the assessee to be
assessed in a particular area or locality is not an absolute
right but is subject to the exigencies of tax collection
The difference, if any, created in the position- of the
assessee qua others who- continue to be assessed by the
I ncome-tax O ficer of the area in which they reside or carry
on business is not a material difference but a munor
deviation fromthe general standard and would, therefore,
not anount to the denial of equal rights (Per Mikherjea, J.,
as he then was, in The State of West Bengal v. Anwar Al
Sarkar., (supra), at
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p. 325)). There is also the further fact to be borne m nd
that this inconvenience to the assessee is sough to be
mnimsed by the authority concerned transferring the case
of such assessee to the Income-tax O ficer who is nearest to
the area where it would be convenient for the assessee to
attend and if, on account of admi nistrative exigencies, this
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is not possible an the assessee requests t hat the
exam nation of account or evidence to be taken should be in
a place convenient to him by the Income-tax O ficer
conplying with the request of the assessee and holding the
hearing at the place requested. W are bound to take the

statement contained in para 5 of the affidavit of Shri. V.
Gouri  Shankar at its face value and if this is done as it
shoul d be, the assessee will not be put to any inconvenience
or harassnent and the proper bal ance between the rights of
the subject and public interest will be preserved.

It is, therefore, clear that the power which is veste in the
Conmi ssi oner of Incone-tax or the Central Board of Revenue,
as the case may be, under s. 5 (7A) of the Act is not a
naked and arbitrary power, unfettered, ungui ded or
uncontrolled so as to enable the authority to pick and
choose one assessee out of those simlarly circunstanced
thus subjecting himto discrimmnatory treatnment as conpared
with others who fall within the sane category. The power is
gui ded 'and control |l ed by the purpose which is to be achieved
by the '‘Act itself, viz., the charge of inconme-tax, the
assessnment._and col l ectionthereof, and is to be exercised
for the nore convenient and efficient collection of the tax
A wide discretionis given to the authorities concerned for
the achievenment of that purpose, in the matter of the
transfer of the cases of the assessees fromone |ncone-tax
Oficer to another and it cannot be urged that such power
which is vested in the authorities is discrimnatory in its
nat ure.

There is a broad distinction between discretion which has to
be exercised with regard to a fundanental right ' guaranteed
by the Constitution and sone other right whichis given by
the statute. |If the statute deals with-a right which is not
fundanental in character
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the statute can take it away but a fundanental right the
statute cannot take away. Were, for exanple, a discretion
is given in the matter of issuing licences for carrying on
trade, profession or business or where restrictions are
i nposed on freedom of speech, etc., by a inposition of
censorship, the discretion nust be controlled by clear rules
SO as to come wthin the cat egory of reasonabl e
restrictions. Di scretion of t hat nature nmust be
differentiated from discretion in respect of matters not
i nvol vi ng fundanental rights such as transfers of cases. ~ An
i nconveni ence resulting froma change of ~place or ~venue
occurs when any case is transferred from one place to
another but it is not opento a party to say that a
fundanental right has been infringed by such transfer. [
ot her words, the discretion vested has to be | ooked at” /from
two points of view, ViZ, (1) does it admt of the
possibility of any real and substantial discrimnation, and
(2) does it inpinge on a fundanental right guaranteed by the
Constitution? Article 14 can be invoked only when both
these conditions are satisfied. Applying this test, it is
clear that the discretion which is vested in the Com
m ssioner of Income-tax or the Central Board of Reevenue, as
t he case my be, wunder s. 5 (7A) is not at al
di scrimnatory.

It follows, therefore, that s. 5 (7A) of the Act 1is not
violative of Art. 14 of the Constitution and al so does not
i npose any unreasonable restriction on the fundanental right
to carry on trade or business enshrined in Art. 19 (1) (9g)
of the Constitution. |If there is any abuse of power it can
be renedi ed by appropriate action -either under Art. 226 or
under Art. 32 of the constitution and what can be struck
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down is not the provision contained ins. 5 (7A) of the Act
but the order passed thereunder which nay be nala fide or
viol ative, of these fundanental rights. This challenge of
the vires of s. 5 (7A) of the Act, therefore, fails.
We may, however, before we leave this topic observe that it
woul d be prudent if the principles of natural justice are,
foll owed, where circunstances permt, before any order of
transfer under s. 5 (7A) of the Act is nade by the
Comm ssi oner of Income-tax or the
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Central Board of Revenue, as the case nmay be, and notice is
given to the party affected and he is afforded a reasonable
opportunity of representing his views on the question and
the reasons of the order are reduced however briefly to
writing. It is significant that when any question arises
under s. 64 as to the place of assessnment and is deterni ned
by the Comm ssioner or Commi ssioners or by the Central Board
of Revenue, as the case may be, the assessee is given an
opportunity under s. 64(3) of representing his views before
any such ‘question is determ ned. |f an opportunity is given
to the assessee in such case, itis all the nore ,surprising
to find that, when an order of transfer under s. 5(7A) s
made transferring the case of the assessee fromone |ncone-
tax 'O ficer to another irrespective of the area or locality
where he resides or carries on business, he should not be
gi ven such an opportunity. There is no presunption against
the bona fides or the honesty of an assessee and normally
the Incone-tax authorities would not be ‘justified in
r ef usi ng to an assessee a reasonable opportunity of
representing his views when any order to the prejudice of
the normal procedure laid down ins. 64 (1) and (2) of the
Act is sought to be nmade against him be it atransfer from
one |Inconme-tax Oficer to another within the State or from
an Income-tax Oficer within the State” to an Incone-tax
Oficer wthout it, except of course where the very object
of the transfer would be frustrated if notice was given to
the party affected. |If the reasons for making the order are
reduced however briefly to witing it will also ‘help the
assessee in appreciating the circunstances which make it
necessary or desirable for the Commi ssioner of |ncone-tax or
the Central Board of Revenue, as the case may be, to
transfer his case under s. 5(7A) of the Act and it will also
hel p the court in determning the bona fides of the order as
passed if and when the sane is challenged in court as nmla
fide or discrimnatory. It is to be hoped that the Income-
tax authorities will observe the above procedure wherever
feasi bl e.
The next point of attack is that the orders which Wre  nade
by the Comm ssioner of Incone-tax or the
264
Central Board of Revenue, as the case nay be, “in  these
petitions are omibus whol esale orders of transfer  com ng
within the mschief of Bidi Supply Co. v. The Union of
India, (supra), and are, therefore, hit by the mjority
judgrment in that case. The answer of the State is that the
orders are valid by virtue of the explanation to s. 5(7A)
whi ch was added by the Indian | ncome-tax Amendment Act, 1956
(26 of 1956).

It wll be remenbered that the explanation was added to s.
5(7A) in order to get over the situation which was created
by the majority judgnent in that case and all t he

proceedi ngs agai nst a particul ar assessee whether they were
in respect of the sane year or the previous years which were
pending before the Income--tax Oficer were sought to be
conprised in the order of transfer as also all proceedings
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under the Act which nmay be commenced after the date of
transfer in respect of any year whether it be the year of
transfer or any year previous or subsequent thereto. The
main structure of s. 5(7A) was, however, nmintained and the
expl anation was added thereto in order to expand the
connotation of the word " case " which was used in s. 5(7A).
The manner in which this result was brought about is subject
to criticismthat the word ,case" was thus really equated
with the word " file and when a case of a particular
assessee was transferred under s. 5(7A) it was neant that
his whole file would be transferred from one |ncone-tax
Oficer to another. This inartistic node appears, however
to be adopted by the supposed necessity of naintaining s.
5(7A) in the formin which it stood but what we have got to
see is whether the desired result has been achieved by
adding the explanation in-the manner in which it was done.
Reading s. 5(7A) and the explanation thereto, it is clear
that when any case of -a particular asssssee which is pending
before an Incone-tax Oficer” is transferred from that
of ficer . 'to  another |ncome-tax O ficer whether wthin the
State or - without it, all proceedings which are pending
agai nst himunder -the Act in respect of the same year as
al so previ ous years are meant to be transferred
si mul taneously and all proceedi ngs under  the
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Act  which nay be commenced after the date of such transfer
in respect of any year whatever are al'so included therei in

so that the Income-tax Oficer ~to whom such case is
transferred would bein a positionto continue the pending
proceedi ngs and also institute further proceedings against
the assessee in respect of —any year. The ~ proceedi ngs
pending -at the date of transfer can be thus continued but
in the case of such proceedings the provision in regard to
the issue of notices contained in the main body of s. | 5(7A)
would apply and it would not be necessary to reissue any
notice already issued by the Incone-tax Officer from whom
the case is transferred. This provision applies to/ pending
proceedi ngs which have been transferred | eaving unaffected
the further proceedings which may be comrenced agai nst the
assessee after the date of the transfer where fresh notices
woul d have to be issued.

It is, however, contended that the cases of the assessee
whi ch have been already closed in the previous years cannot
be reopened by the Income-tax O ficer to whomthe case  of
the assessee is thus transferred and the words " after the
date of transfer in respect of any year " occurring at the
end of the explanation are sought to be construedto nmean "
after the date of the transfer in respect of the year of
transfer " thus rendering it inconpetent to the  Incone-tax
Oficer to whomthe case is transferred to institute further
proceedings in respect of cases of the assessee which have
been already closed before the date of transfer. Thi s
contention is, in our opinion, unsound. The words used are
" in respect of any year" and not in respect of the year
Moreover they are to be read with the preceding words
"my be commenced " and not with the words "after the date
of transfer". A proper reading of the explanation will be
that the inclusive part thereof refers to all proceedings
under the Act which may be comrenced in respect of any vyear
after the date of the transfer. The date of the transfer
has relation only to the particular year in which the case
of the assessee is thus transferred and to attach the words
" in respect of any year to the words after

34
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n |n

the date of transfer" do not nake any sense. The words
respect of any year " appropriately go with the words
which rmay comrenced" and read in this juxtaposition render
the inclusive part of the explanation susceptible of a
proper neaning. The | anguage of the explanation read in the
manner suggested above is thus sufficient to dispel this
contention of the petitioners.

it follows, therefore, that the ommi bus whol esal e orders of
transfer nmade agai nst the petitioners by the Conm ssioner of
I ncome-tax or the Central Board of Revenue, as the case my
be, are saved by the explanation to s. 5(7A) and are not
unconstitutional and void:

It remains now to consider whether the individual orders
against the petitioners are discrimnatory in fact or are
nmala fide and in abuse of the power vested in t he
Conmi ssi oner of |Incone-tax or the Central Board of Revenue,
as the case may be, under s. 5(7A) of the Act.

Petitions Nos. 211 to 215 of 1956, i.e., the Shiram
Jhabarmul I' group, may be dealt with in the first instance as
they have “a peculiar characteristic of their own. The
orders conplained against in these petitions were all rmade

by the Commi ssioner of Inconme-tax Central, Calcutta, on July
27, 1946, and further proceedings were entertai ned against
the petitioners by the Income-tax Oficer, Central Circle
IV, Cal cutt a, i'mreasurable thereafter. Al'l t hese
proceedi ngs cul mnated in assessnent orders and certificate
pr oceedi ngs
under s. 46(2) of the Act were al so taken by the authorities
agai nst the petitioners for recovery of the tax so assessed
before the advent of the Constitution. The  question
therefore, arises whether these orders of transfer can be
chal | enged by the petitioners as unconstitutional and void.
It is settled that Art. 13 of the Constitution has no
retrospective effect and if, therefore, any action was taken
bef ore the comrencenent of the Constitution in pursuance of
the provisions of any | aw which wasa valid law at the  time
when such action was taken, such action cannot be chall enged
and the | aw under
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which such action was taken cannot be questioned as
unconstitutional and void on the score of its infringing the
fundanental rights enshrined in Part 11l of the Constitution
(See Keshavan Madhava Menon v. The State of Bonbay(1l)). The
foll owi ng observations of Das, J., as he then was, at p. 235
of that case, nmay be appropriately referred to in this
cont ext:
"As already explained, article 13(1) only has the effect of
nullifying or rendering all inconsistent existing |aws
i neffectual or nugatory and devoid of any legal force or
binding effect only wth respect to the exercise of
fundanental rights on and after the date of the comrencenent
of the Constitution. It has no retrospective effect and if,
therefore, an act was done before the commencenent of the
Constitution in contravention of any |aw which, after the
Constitution, beconmes void with respect to the exercise  of
any of the fundanental rights, the inconsistent lawis not
wi ped out so far as the past act is concerned, for, to say

t hat it is, wll be to give the law retrospective
effect......... So far as the past acts are concerned the
law exists, notwithstanding that it does not exist wth
respect to the future exercise of fundanental rights." (See

also Syed Qasim Razvi v. The State of Hyderabad(2) and
Laxmanappa Hanumant happa Jankhandi v. Union of India(l)).
It is clear, therefore, that the petitioners are not
entitled to conplain against the said orders of transfer
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dated July 27, 1946.

Petitions Nos. 225 to 229 of 1956, i.e., the Raichur group
and Petitions Nos. 86, 87, 88, 111, 112 and 158 of 1956,
i.e., the Amitsar group, all belong to the sane category.
In the first group, there was an order of transfer on
Decenmber 21, 1953, passed by the Comm ssioner of Income-tax,
Hyderabad, transferring the cases of the petitioner fromthe
Addi tional Income-tax O ficer, Raichur, to the Incone-tax,
Oficer, Special Crcle, Hyderabad. There was, however, an
order passed by the Commi ssioner shortly before My 19,
1955, transferring the cases of the petitioner from the
| nconme-t ax

(1) [1951] S.C R 228, 235.

(2) [1953] S.C.R 589.

(3) [1955] 1 S.C R 769.
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O ficer, Special Gircle, Hyderabad, to the main Incone-tax
Oficer, Raichur. The petitioner thus reverted to the
I ncome-tax O ficer, Raichur, and it passes one's inagination
what possible argunent he can urge on the score of
i nconvenience —and harassment. ~The whole attitude of the
petitioner is notivated by an-intention to delay the paynent
of incone-tax legitimately due by himto the Revenue trying
to take advantage of a mere technicality. In the second
group, there were orders passed by the  Conmi ssioner of
I ncome-tax transferring the cases of the petitioners from
the Income-tax O ficer, "AWward, Anritsar, or -the Incone-tax
Oficer,’ F VWard, Anritsar, to the  Incone-tax Oficer
Special Circle, Amitsar. Both these officers were situated
in the same buil ding and under the same roof. The argunent
of i nconveni ence and harassment can, under t hese
ci rcunst ances, be hardly advanced by them

There is noreover another feature which is conmon ‘to both
these groups and it is that none of the petitioners raised
any objection to their cases being transferred in the manner
stated above and in fact submittedto the jurisdiction of
the Incone-tax Oficers to whom their cases had been
transferred. It was only after our decision in Bidi Supply
Co. v. The Union of India, (supra), was pronounced on’' March
20, 1956, that these petitioners woke up and asserted their
alleged rights, the Anritsar group on April 20, 1956, and
the Raichur group on Novenber 5, 1956. |If they acquiesced
in the jurisdiction of the Incone-tax Officers to whomtheir
cases were transferred, they were certainly not entitled to
i nvoke the jurisdiction of this Court under-Art. 32. It s

well settled that such conduct of the petitioners would
disentitle them to any relief at the hands of this Court
(Vide Halsbury’'s Laws of England’, Vol. I1, 3rd Ed., p.

140, para 265; Rex v. Tabrum Ex Parte Dash(1l); 0. A 0. K
Lakshmanan Chettiar v. Conmi ssioner, Corporation of” W©Mdras
and Chi ef Judge, Court of Small Causes, Madras(2) ):
The orders of transfer made by the Conmi ssioner of Income-
tax or the Central Board of Revenue, as the
(1) [21907] 97 L. T. 551
(2) [1927] 1. L. R 50 Mad. 130.
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case may be, against the three groups of petitioners, viz.,
Sriram Jhabarmul |l group, the Raichur group and the Anritsar
group, cannot, therefore, be <challenged by them as
unconstitutional and void
This |eaves two sets of petitioners, the petitioners in
Petitions Nos. 97 & 97-A of 1956 and the petitioners in
Petitions Nos. 44/56 and 85/ 56.
Petitions Nos. 97 & 97-A of 1956 :-The petitioners are
oilmll owners, merchants and commi ssion agents, carrying on
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busi ness at Sahibganj in the district of Santhal Parganas
and have a branch at 97, Lower Chitpur Road, Calcutta.
Their cases were referred to the Inconme-tax |nvestigation
Conmi ssion as they were believed to have evaded paynment of
tax on a substantial ampbunt. They were alleged -to have
conceal ed incone exceeding Rs. 8 lakhs and indulged in
busi ness activities spread over a wide area resulting in
large profits not disclosed in the books of account or in
the wvarious returns filed by them After the judgment of
this Court in Surajnmull Mhta & Co. v. A V. Viswanatha
Sastri(2), about 320 cases referred to the Incone-tax
I nvestigation Commi ssion wunder s. 5 (4) of Taxation on
Income Investigation Conmm ssion Act (XXX of 1947) were
affected and had to be reopened under s. 34 (1A of the
I ncome-tax Act. To dispose of these cases, "since they
i nvol ved nany back years’ cases" quickly and pronptly,
special <circles without reference to area were created at
Bonbay ~and Calcutta, because the existing circles, whose
hands 'were full, could not take up this extra work. These
320 cases were distributed between these circles on the
basis of the geographical area to which these assessees
bel onged. The petitioners belonged to Bihar and had a-
branch at Calcutta and their cases were, therefore, allotted
to one of the Central Circles at Calcutta.

Later on in Cctober 1954, this Court struck down S. 5 (1) of
the Taxation on Incone |Investigation Comm ssion Act (XXX of
1947) in Meenakshi' MIls Ltd. v. Viswanatha Sastri. (2 ) and
as a result thereof cases referred under that  section and
pending with the

(1) [21055] 1 S.C R 448.

(2) [21955] I sS.C R 787.
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I ncome-tax Investigation Comm ssion on July 17,1954, could
not be preceded with under the provisions of that | Act. -
These cases nunbering about 470 had to be reopened under s.
34 (1A) of the Incone-tax Act.. The Governnent thought that
as in the wearlier ot of cases, it would help /'speedier
di sposal of the cases, if they were allotted to I'ncone-tax
Oficers appointed without reference to area to deal wth
the sane. In addition to the circles already created in
Bonbay and Calcutta, five nore circles at Calcutta and 4
nore circles at Bonbay and 9 more circles at inportant
centers such as Kanpur, Ahnedabad, Madras and Del hi were set
up to deal with all these cases. As a result of the influx
of these cases, it was found that the 9 circles at Calcutta
had about 280 cases of assessees belonging to Calcutta
itself to dispose of and therefore cases not . belonging to
that area had to be taken out and assigned to one of. the
newly created circles, Were the work load was low. It/ was
found then that Central Circle VI had a |lower work |oad
conpared to other circles and, therefore, the cases of the
petitioners were transferred to the Incone-tax Oficer

Central Circle VI, Delhi.

Havi ng regard to these circunstances which are disclosed in
the affidavits of Shri V. Gouri Shankar, Under Secretary,
Central Board of Revenue, dated Novenber 19, 1956, and
Decenber 3, 1956, it is clear that the transfer of the cases
of the petitioners, firstly, fromthe Income-tax Oficer

Special Circle, Patna, to the Incone-tax Oficer, Centra

Crcle X, Calcutta, and next, fromthe latter officer to
the Inconme-tax O ficer, Central Crcle VI, Delhi, were nade
as a matter of adm nistrative conveni ence only.

It further appear; from the said affidavits that the
exam nation of accounts and the evidence was done at the
pl aces desired by the assessees in order to suit their
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accordi ngly. As a matter of fact the Incone-tax Oficer

Central Circle VI, Delhi, went to Sahi bganj and exam ned the
accounts there in the case of the petitioner No. 1 and when
the assessee voluntarily requested the Income-tax Oficer to
have
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the exam nation done at Del hi (the assessee had then cone to
Del hi for sonme other work of his) the Inconme-tax O ficer
promptly posted the case and exam ned the accounts.
If these were the circunmstances under which the cases of the
petitioners were transferred from Patna to Cal cutta and from
Calcutta to Delhi and the petitioners were afforded al
conveniences in the matter of the examnation of their
accounts and evidence, thereis no basis for the charge that
the orders of transfer nade against these petitioners were
in any manner whatever discrimnnatory.
Petitions Nos. 44 and 85 of 1956
The petitioner in Petition No. 44/56 is Shri A L. Sud who
originally ~belonged to Hoshiarpur district in Punjab and
since 1948 resides and has his office in Cal cutta. He is
the son of one Shri Bhagwan Das Sud and is a nmenber of the
H ndu undivided fam ly styled MS. Bhagwan Das Sud & Sons

with Shri. Bhagwan Das Sud as the karta thereof. Thi s
H ndu undivided famly has been carrying on business at
Hoshi arpur and at wvarious other places like Bareilly,

Cal cutta and Bombay. The petitioner has been carrying on
busi ness both as the nenber of the Hndu wundivided famly
and also in his individual capacity since 1946. The said
joint famly of Bhagwan Das Sud & Sons was alleged to have
evaded incone-tax to a large extent and had inter-related
transactions in respect of their dealings, the petitioner
being a copartner of the said joint famly. It was,
therefore, considered necessary in order to have a proper
assessnent of the petitioner’s income that his case also
shoul d be dealt with by the Incone-tax O ficer assessing the
joint famly and the petitioner was informed that, in the
matter of hearing, he would be put to | east inconvenience.
These were the circunmstances under which his case was
transferred from the Inconme-tax O ficer, Survey Circle,
Calcutta, to the Income-tax O ficer, Special CGCircle, Anbala,
by an order of the Central Board of Revenue dated June 29,
1955.

The case of MS. Bhagwan Das Sud & Sons, petitioners  in
Petition No. 85/56; had al ready been
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transferred by the Conmi ssioner of Income-tax from the
Income-tax O ficer, Hoshiarpur, to the Incone-tax Oficer

Special Circle, Anbala, by an order under s. 5(7A) of the
Act dated October 20, 1953. The petitioners had /'their
office at Hoshiarpur in Punjab but their activities were
scattered in various parts of India some of them being in
Assam  Bombay, Bareilly, Calcutta and Kanpur in respect of
the contracts they undertook with the Governnent and other
parties. They were alleged to have concealed i ncone
assessable to income-tax exceeding Rs. 30 lakhs and it was
thought necessary to make proper investigation of their
wi despread activities resulting’ in extensive evasion of
i ncome-tax. These were the circunstances under which their
case was transferred to the Inconetax Oficer, Specia

Crcle, Anbala, as above. That officer, however, agreed to
exam ne the accounts and evidence at Hoshiarpur itself to
suit the conveni ence of the petitioners but the petitioners
did not agree on the ground that their Advocate was to comne
fromDel hi and therefore Anbala would suit themas well.
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The cases of both the petitioners thus cane to be
transferred fromthe respective Inconme-tax Oficers who used
to assess themat Calcutta and Hoshi arpur respectively to
the Income-tax Oficer, Special Grcle, Anmbala, and al
conveniences were afforded to themin the matter of the
exam nation of their accounts and evidence. The argunent of
di scrimnation and inconveni ence and harassment thus | oses
all its force and the orders of transfer nmade agai nst them
cannot be challenged as in any way discrimnatory.

It may be noted that in the last mentioned four petitions,
viz., Petitions Nos. 97 & 97-A of 1956 and Petitions Nos.
44/ 56 and 85/56, the Central Board of Revenue or the
Conmi ssi oner of Incone-tax, as the case may be, instructed
t he | ncone-t ax O ficers. concerned to m ni m se t he
i nconveni ence caused to the assessees and even proceed to
their respective residences or places of business in order

to examine the _accounts and - evidence. Inspite of the
deni al s of the assessees in the affidavits which they filed
in
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rej oi nder, we presunme that such facilities will continue to
be afforded to themin the future and the inconveni ence and
harassnment which woul'd otherw se be caused to themw | be
avoi ded. A humane and considerate admnistration of the
rel evant provisions of the Incone-tax Act would go a |ong
way in allaying the apprehensions of the assessees and if
that is done in the true spirit, no assessee will be in a
position to charge the Revenue wth adnmnistering the
provisions of the Act with " an evil eye and unequal hand ".
We have, therefore, come to the conclusion that there is no
substance in these petitions-and they should be dism ssed
with costs. There will, be, however, one “set of costs
bet ween respondents in each of the petitions and one set of
costs in each group of these petitions, viz., (1) Petitions
Nos. 97 & 97-A of 1956, (2) Petitions Nos. 44/56 and 85/56,
(3) Petitions Nos. 86/56, 87/56, 88/56, 111/56, 112/56 and
158/56, (4) Petitions Nos. 211 to 215 of 1956, /and (5)
Petitions Nos. 225 to 229 of 1956.

Petitions disnissed.




