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PETI TI ONER
SETH BANARSI DAS
Vs.
RESPONDENT:

THE CANE COWM SSI ONER & ANCTHER

DATE OF JUDGVENT:
06/ 12/ 1962

BENCH

ACT:

Sugar Factories, Control of-Agreenent-Wether binding-Test-
Provisions of s. 18(2) Wether mandatory or directory-Rule
23, if  violative of ‘Art. 14-Rule 23(6), if beyond rule-
maki ng' power ~ under s. 30-Uttar  Pradesh Sugar Factories
Control . ‘Act, 1938 (U. P. of 1938), ss. 18(2), 30- U P
Sugar Factories Control Rules, 1938, r. 23.

HEADNOTE:

Certain disputes arose between the appellant and the Cane
Marketing Society Ltd., Bijnor. The appellant preferred a
claim to the Cane Comm ssioner for conpensation for short
supply of Sugar-cane. The Society also noved the Cane
Comm ssioner for arbitration.~ The Conm ssioner passed an
order calling upon the parties to be present before him for
a decision of the dispute. It was then that the appell ant
filed a petition under Art. 226 of the Constitution of India
for a wit of certiorari to quash the ~proceeding | pending
before the Cane Commi ssioner, for a wite of prohibitation
for restraining the Cane Comm ssioner from continuing quo
warranto for a declaration that the Cane the proceedings
and a wit of Comm ssioner had, no right to assune the
office of arbitrator in the dispute. The appel | ant
contended that there could be no arbitration because the
claim was not a proper claimas the Society had omtted to
conplete the prescribed form X | by |leaving the schedule,
the area of cultivation and the estimted yield blank-and as
the agreenments were not signed by the MIIls who did not

accept themin their inconplete state. |In the alternative
it was contended that Rule 2 3 offended against Art. 14 of
the Constitution. It was also contended that  r. 23(6)

providing for an appeal went beyond the rul e-maki ng power of
the Provincial Governnent under s. 30 of the Act.. The /wit
petition was disnissed by the H gh Court. The Letters
Patent appeal was also dism ssed. The appellant - cane to
this Court by a certificate.

Hel d, that the agreenent was a binding agreenent. The form

prescribed set out a number of conditions and all of  them
have been incorporated in the agreement executed by the
Soci ety. There has been no deviation from the prescribed

formexcept some mnor omission. The failure to execute the
761

agreement in the formis nade an offence but no other cons-
equence is indicated if the formis not followed. The
utnmost that can be said is that if the formthat was used
i ncl uded conditions which were at variance with the
conditions in the prescribed form a contract m ght not have
resulted, but in the present case the terns as stated in the
prescribed form are the terns in the form used. No
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consequence attaches to the failure to observe the form
except punishnent by fine and s. 18(2) is capable of being
read as directory. Even if it be read as mandatory, the
failure of the appellant to sign the formis not a matter of
which he can take advantage, regard being bad to his own

conduct . The blanks also do not matter in view of the
exi stence of form 10, which supplied the i nfornmation
accidently omtted fromthe agreenent. The arbitration

clause in the formwas enforceable, if agreed to, even
wi t hout the signature of the appellant as it is settled |aw
that to constitute an arbitration agreement in witing it is
not necessary that it should be signed by the parties and it
is sufficient if the terns are reduced to witing an the
agreenment of the parties thereto is established. Even if S
18(2) be held to be mandatory to the extent that the terns
as prescribed should appear in witing, that is conplied
with in this case

Held (Raghubar Dayal ,~J., dissenting), that s. 30(2 of the
Act conferred a general power to nake rules for the resol-
ving of disputes either by the Cane Conm ssioner or if he so
directs, by arbitration and to give effect to the latter
part of this provision-arbitration with an appeal from the
arbitrator’s decision would be giving effect to t he
provisions as a whole. Rule 23(6) providing for an appea

agai nst the decision of arbitrators nust be considered as a
rule giving effect to the provisions of s. 30(2) (u)
providing for the resolving of disputes by arbitration

Sub-rule (6) was thus within the rule-nmaking power of the
Provi nci al Government .

Sections 8, 9 and 10 of the Arbitration Act do not apply
being i nconsistent with r. 23. The decision by the Comm s-
sioner is the normal node, of disposing of di sput es
regarding the supply of sugar cane. ~The Cane Conmi ssi oner
has the power to direct that the dispute be referred to
arbitration, but the rules showthat there can be no
arbitration wunless the parties thenselves agree. |If it is
to a sole arbitrator, then the'sole arbitrator /‘nust be
acceptable to the parties concerned. |If the parties do not
agree to the appointnent of a sole arbitrator, t he
arbitration is by a Board of Arbitrators consisting of one
representative of each party and an Unpire acceptable to
both the representatives. The Rule stops short of providing
what is to happen if a party does not appoint his
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representative and the Arbitration Act furnishes no answer
because it is inconsistent with the Rule. It is, therefore,
obvious that the arbitration nmust be with the consent of the
parties and they nust express their consent! either by
sel ecting an agreed sole arbitrator or by appointing their
representative on the Board. This choice is entirely
theirs. If the parties do not agree, there can be no
arbitration at all and the case nust be di sposed of by the
Cane Conmi ssioner hinself. Were there are two procedures,
one for everyone and the other if the disputants voluntarily
agree to followit, there can be no discrimnation because
di scrimnation can only be found to exist if the election is
with sonme one el se who can exercise his wll arbitrarily.
Rul e 23 as a whol e does not offend Art.14 of the

Consti tution.

Per Raghubar Dayal, J.-It is true that the provisions of s.
30(2)(u) relate to the settlenent of disputes between the
parties but that by itself does not nean that the State
Covernment can provide for appeals against the orders of the
arbitrator or arbitrators. These provisions do not
expressly state that the rule can provide for an appea
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agai nst the award of the arbitrator. They make no reference
either for the provision of an appeal or for the procedure
to be followed by the Appellate Tribunal or for the
enforcenent of the order of the Appellate Tribunal. The
absence of such a reference establishes that cl. (u) did
neither contenplate nor enpowered the State Governnent to
nmake rules providing an appeal against the award of
arbitrator or arbitrators. Further, the order of the
Comm ssioner is not an award and this is recognised by the
 anguage of r. 23(8) which refers to the decision of the
Cane Commissioner to the award of the arbitrator or
arbitrators and to the Conm ssioner’s order in appeal. The
provision for an appeal in r. 23(6), therefore, is not to be
treated as sonething ancillary to the provision for settling
di sputes between the parties by the Cane Conmm ssioner for
whi ch object cl. (u) empowered the State CGovernnent to make
rules with respect to certain matters. The right to appea
is a substantive right and is to be conferred on a party by
or under the Act. The Act nust either provide for the
appeal or' _enact that the rules franmed thereunder nay provide
for appeals -against certain orders or decisions. In the
absence of such a provisionin the Act, the rules cannot
provide for appeals. ~The result is that r. 23(6) is void.
It is clear fromthe various provisions of r. 23 that there
is a difference /in the procedure for 'the dispute being
decided by the Cane Conmi ssioner and  the dispute being
decided by the arbitrator or a Board of Arbitration. 1In the
former case

763
t he decision of the Cane Comm ssioner is final and
enforceable by the Civil Court referred to in r. 23(8). 1In

the latter case, the award of the sole arbitrator or the
Board of Arbitration is appealable to the  Comn ssioner of
the Division in which the factory is situated and the ' order
of the Commi ssioner is final and enforceable by the G vi
Court. It follows that the procedure provided by r. 23 for
deci sion of the dispute touching the agreenent is such that
parties simlarly situated may have the dispute decided by
di fferent persons and by different procedures according to
the inclination of the Cane Comm ssioner whose discretion in
this matter is uncontrolled by any guiding principles. The
rule, therefore, offends against Art. 14 of the Constitution
and i s void.

The entire r. 23 is struck down both because in its present
form it is discrinmnatory and because sub-r. (6) is  void
i nasmuch as the State Governnment had no power to enact it
and it is not severable fromthe rest of the rule:

Ruf (T. A) & Co. v. Pauwels, [1919] 1 K. B. 660; State of
U P. v. Manbodhan Lal Srivastava, [1958] S. C R /533,
Bhikraj v. Union of India, A |I. R 1962 S. C. 113, Thonas
v. Kelly, 888) 13 App. Cas. 506, Jagan Nath v.- Jaswant
Singh, [1954] S. C R 892, Kanaraja Nadar v. Kunju Thevar,
[1959] S. C. R 583, Hari Vishnu Kamath v. Syed Ahned
I shaque, [1955] 1 S. C R 1104, Radhaki nsson Copi ki s8on v.
Bal nukund Ranthandra (1932) L. R 60 1. A 63 and Juga
Ki shore Ranmeshwardas v. Ms. Gool bai Hornusji, [1955] 2 S.
C. R 857, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION. Civil Appeal No. 226 of 1960.
Appeal fromthe judgnment and decree dated February 2, 1956,
of the Allahabad H gh Court in Special Appeal No. 158 of
1954,
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K. Garg, S. C Agarwal, Shiv Sastri and K. K Jain, for the
appel | ant .

S.T. Desai, K S Hajela and C. P. Lal, for respondent

No. 1.

C.K.  Daphtary, Solicitor-Ceneral for India, Radhy La
Agarwal and P. C. Agarwal, for respondent No. 2.
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1962. Decenmber 6. The Judgnent of Das, Kapur, Sarkar and
H dayatullah, was a delivered by Hi dayatullah, J., Dayal,
J., delivered a separate judgment.

H DAYATULLAH. J.,-This is an appeal on a certificate granted
by the Hi gh Court of Allahabad under Article 133 (1) (c) of
the Constitution against its judgnent and order dated
February 2, 1956. By the judgnment, under appeal, which was
passed in a Letters Patent Appeal, the Divisional Bench
confirmed the order of a'learned single judge dismssing the
petition of the appellant \under Art. 226 of the
Consti tution. Seth Banarsi Das, the appellant before us,
was the petitioner in the Hi gh Court and the two respondents
before us, namely, the Cane Conm ssioner, U P., Lucknow,
and the Cane Marketing Society Ltd., Bijnor, were the
opposite parties. The petition asked for a nunber of wits
in the alternative, ‘but its purport was to seek to prohibit
the two respondents from continuing certain proceedings
pendi ng before the Cane Conm ssi oner under rule 23 of the
United Provinces Sugar Factories Control Rules, 1938. That
rul e provi des for. arbitration in di sputes t ouchi ng
agreenments entered into by sugar cane factories and cane
growers for supply of sugar cane-as |laid down by the United
Provi nces Sugar Factories Control Act, 1938.

The facts of the case are as follows: -

The appellant was at the material “time the |essee and
"Cccupi er" of Shiva Prasad Banarsi Das Sugar MIls, | Bijnor,
for five years fromthe crushing season 1946-47 to 1950-51
The second respondent is the Cane Marketing Society Ltd.,
Bijnor, which is a society registered under the Utar
Pradesh Co-operative Societies Act, and one of its objects
is to supply sugar cane grown by its nenbers to the sugar
mlls. Before the control of
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sugar cane, cane growers, whether they belonged to a  co-
operative society or not, sold sugar cane directly to the
factories and nmade Supplies fromany area as it suited them
The United Provinces Sugar Factories Control Act was passed
for the purpose of licensing of sugar factories -and for
regul ating the supply of sugar cane intended for use in such
factories and the price at which it may be purchased and for
such other matters as nmay be incidental thereto. . The  broad
outline of the Act and the rules franed thereunder ~nmay be
gi ven here.

Under the Act the control of sugar cane grown in the  State
was vested in an officer known as the cane Conmi ssioner. and
Advisory Committees and Sugar Control Board were to  be
appoi nted to advi se upon and effectuate control of sugar and
sugar cane. There was a schene for licensing of factories
with which we are not concerned in this case. Chapter |V of
the Act nade provision for regulating the purchase of sugar
cane. Under s. 14, the State Government could require the
"Qccupi er’ of any factory to submt to "t he Cane
Conmi ssioner an estimate in the prescribed formand nanner
of the quantity of sugar cane which would be required in
his- factory during a crushing season. This estimate was
exam ned by the Cane Conmi ssi oner who, after consulting the
Advisory Committee in that area, published it wth such
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nodi fications, if any, as he. thought fit to nmake. Under s.
15 the Cane Conmi ssioner, in consultation with the Advisory
Conmittee (if any) and the ,Cccupier’ of the factory, could
i ssue an order declaring an area to be 'a reserved area’ for
the purpose of supply of sugar ’'cane to a particular
factory. Section 18 then provided as foll ows
"18. Purchase of cane in reserved area.-(1) A
cane-grower or a Cane-growers’ Co-operative
Society in a reserved area may offer, in the
formand by the date prescribed, to supply to
766
the occupier of the factory for which the area
is reserved cane grown by the cane-grower or
by the nmenbers of such Cane-growers’ Co-
operative Society as the case nay be, not
exceeding the quantity, if any, prescribed for
such grower or -~ Cane-growers’ Co- operative
Soci ety.
(2) The Cccupi er or nmanager of a factory for
whi-ch an area i's reserved shall enter into an
agreenment, in such form by such date and on
such terns and conditions as may by
prescribed, to purchase the cane offered in
accordance w th sub-section (1)
Provided that, he shall not enter into an
agreement to purchase cane froma person who
is a menber of a Cane-growers’ co-operative

Soci ety.
(3) Except with t he pern ssi on of t he
Pr ovi nci al Covernment, cane- grown in a

reserved -area shall not be purchased in such
area by a purchasing agent, or by any person
other than occupier of the factory for. which
such area has been reserved.
(4) Cane grown in_a reserved area shall not
be sold by any person-other than a cane-grower
or a Cane-growers' Co-operative Society:
Provi ded that a cane-grower or a Cane-growers’
Co-operative Society may deliver cane intended
for use in a factory through —another cane-
grower or through a carrier.
(5)During the crushing season the Provincia
Government may, if it is satisfied that  there
is likely to be in the area reserved for a
factory any quantity of cane available for
sale to the occupier of the factory in excess
of the quantity
767
for which he is required to enter into -agree-
nents, direct that cane shall not be purchased
outside the reserved areas until the - occupier
of the factory enters into agreements to
purchase all the cane offered to him in the
reserved area
Provi ded that such prohibition shall not apply
in respect of cane for the supply of which
agreenments in witing have been entered into
bef ore such direction was issued."
In addition to the reserved area, s. 19 provided for
declaration of assigned area. and purchase of sugar cane
t herein. The factory was authorised to take its supplies
also from the assigned area. The inportant difference
between the two areas was that the factory was bound to
enter into agreenents with cane growers or cane growers’' co-
operative societies in an area reserved for-the factory for
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the prescribed quantity of sugar cane but in an assigned
area, the Factory could enter into an agreenent for a
specified quantity of sugar cane as the factory desired. In
other words, in a reserved area if sugar cane of the
prescribed quality was offered by the cane grower or cane
growers’ society, the factory was bound to purchase that
cane up to the prescribed quantity but in an assigned area
the factory was at liberty to purchase cane, as it needed,
subject to its entering into an agreenent for the purpose.
In addition to the reserved and assigned areas there was a
third category, nanely, areas which were neither reserved
nor assigned. W are not concerned with such areas or the
provi sions dealing with the purchase of sugar cane from such
ar eas. Section 27 provided for certain penalties. Sub-
section 3 (b) provided as follows: -

"(3) If the occupier or manager of a factory-x

X X X
768
(b) intentionally fails to enter into agree-
nments as required by section (2) of section
18...... he shall be~ punishable wth fine
whi ch may extend to two thousand rupees”
Section 30 gave power to the CGovernnent to nake rul es. The

material portions ~of section 30 for our purpose are as
foll ows: -
"30 Power to nake rules-(1)  The Provincia
CGovernment nmay nake rules to-carry out the
proviisions of this Act.
(2)In particular and wi thout prejudice to
the generality of the foregoing power, such
rul es may provide for;
X X X X
(u)ythe reference to the Cane Conmi ssioner
of disputes relating to the supply of cane for
decision or if he'so directs to arbitration
the node of appointing an arbitrator or
arbitrators, the procedure to be followed in
proceedi ngs before the Cane Comm ssioner or
such arbitrator or - arbitrators, and t he
enforcenent of the ‘decisions of the Cane
Conmi ssi oner or the awards of arbitrators;"
In exercise of the powers conferred by the I|ast quoted
section, the follow ng, rules (anbng others) were franed

"15. Purchase of cane growing in a reserved
area.-(1) The occupier or manager of a factory
shall estimte or cause to be estimted by

30t h Septenber, the quantity of sugarcane with
each grower enrolled in the G owers’ Register
and shall submit the estimates to/ the
Col | ector. The Collector my, after/ such
enquiries as he considers necessary, nodify
the estimtes and
769

cause themto be published in such manner  as
he may direct, In framng these estinates,
sugarcane grown in nore than one-third of the
area  of | and suitable for sugar cane
cultivation in the holding of each grower nay
be excl uded.

(2)A cane-grower or a cane grower’s co-
operative society in a reserved area may offer
in form 10, Appendix Ill, by the 15th Cctober
each year to supply during the crushing season
to the occupier or manager of the factory for
which the area has been reserved, cane not
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exceeding, in the case of a cane-grower, the
guantity estimated in accordance with subrule
(1).

(3) The occupier or manager of the factory
for which the area is reserved shall enter
into an agreenent with the cane-grower or the
cane growers’ co-operative society as the case
may be, in fornms 15 and 18 respectively or in
any ot her form approved by t he Cane
Commi ssioner within a nonth of the offer
mentioned in sub. rule (2).

(4) The occupi er or manager of a factory shal
spread the purchase made in the reserved area

in an equitable manner and shall in the case
of cane-grower of the reserved area make
pur chase of cane only after i ssui ng

requisition slips:
Inorder to comply with this rule the occupier
or nmnager shall ' cause identification cards
to be distributed to all cane-growers of the
reserved area to whomrequisition slips have
been i ssued and-shall maintain a record of the
sarme. He w'll also keep a record of the
requisition slips issued and distributed to
the growers and returned by them
770
(5)Cane grown in a reserved area shall not
except with the permssion of the Cane
Comm ssi.oner be purchased by any person wth-
out the previous issue at convenient centres
in the reservedarea of requisition slips and
identification cards to the growers, by the
occupi er or manager of the factory for. which
the area is reserved
(6) Requisition slips and identification cards
to menbers of a "can-growers’ co-operative
society shall not ‘be issued except /by such
soci ety.
(7)In case of a dispute whether a particul ar
system adopted for the purchase of cane grown
in the reserved area is equitable or not, the
di spute may be ’'referred to the Cane
Comm ssi oner whose deci sion shall be fina
"23. Arbitration (1) Any dispute touching  an
agreement referred to in section18 (2) or
section 19 (2) of the Act shall be referred to
the Cane Comm ssioner for decision, or if he
so directs to arbitration. No suit shall. lie
inacivil or revenue court in respect of any
such dispute.
(2)1f the Cane Conmissioner directs t he
reference of a suit to arbitration, it | shal
be referred to a sole arbitrator acceptable to
the parties concerned. In case no sol e
arbitrator is acceptable to both parties, the
dispute in question shall be referred to a
Boar d of Arbitration, consisting of one
representative of each party and an wunpire
acceptable to both representatives. If the
representatives or the parties are unable to
el ect such an unpire within a fortnight, the
Cane Conmi ssioner shall either hinmself act as
umpire or nominate one. The unpire shall be
the President of the Board of

771
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Arbitration and shall have a vote in case of
di sagreenent between the representatives.
(3) The sole arbitrator or the President of the
Board, of Arbitration shall have the ful
power of a court in respect of sumoning the
parties, w tnessess and records.
(4) The decision of the sole arbitrator or
Board of Arbitration shall be final and
binding on both parties and shall not be
called in question in any civil or revenue
court.

(5) The sole arbitrator or the Board of
Arbitration shall give an award wthin the
time fixed by the Cane, Conmm ssioner, failing
which the Cane Conmi ssioner may decide the
di sput e hi nsel f or appoi nt another arbitrator
or arbitrators for the purpose.

(6)Any party considering hinself aggrieved by
an award may appeal to the Conmi ssioner of the
Division in which the factory is situated
Wit hin one nmonth of the date of t he
comuni cation of the award and the Commi -
ssi oner ~shal | "pass such order as he deens fit.
(7) The Commi ssioner’s order in appeal shall be
final

(8)On/ application to the Civil Court having
jurisdiction over the subject natter of the
decision or award, the-decision of the Cane
Conmi ssioner, or the award of the arbitrator
or arbitrators, or the Conm ssioner’s order in
a peal against an award, shall be enforced by
the Court as if such decision, award, or order
in appeal were a decree of that Court."

" 25. Penal ties-(1) Any person contravening
any of the provisions of these rules for which
no
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penalty has been provided in the Act or not
obeying a lawful order or direction conveyed
to himin witing which the Cane Conmi ssi oner
or a Collector or an Inspector is —authorised
to pass or issue shall be punishable with fine
whi ch may extend to Rs. 750:

(Proviso onitted)

We are concerned with the crushing seasons of 1949-50 and

1950- 51. these two years, the Cane Marketing  Society
of fered sugar cane by Form 10. According to the —appellant,
the shoul d have offered 85% of its net estimated
crop but it nmade an offer in both the years which was /| ess
than 85% and actually supplied a quantity which was /stil
| ess. The relevant figures or the two years, accordi ng
to the appellant, were as follows: -
1949-50 1950-51
(I'n Lacs of Maunds)
Net estinmated Crop 45. 82 55. 20
Less 15% 6. 82 8.28
85% whi ch shoul d have
been of fered 39.00 46. 92
Qpposite party No 2
offered to sell finally 32.00 32.00
Shortage in offer 7.00 14. 92
Actual 'y supplied 23.1113129- 7954
short age 15. 8886917. 1246

The

appel | ant
Commi ssi oner

therefore preferred a claim to the Cane
f or conpensation for the short supply
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calculated at one anna per maund of sugar cane, by an
application dated October 31, 1950. This was preceded by a
| ong correspondence

773

whi ch began in June 1950. O this correspondence a few of
the letters have been printed in-the record of the case.
The first letter is by the appellant to the Cane Marketing
Society Ltd., Bijnor, in which a claimfor Rs. 1,02,116-13-
0, as conpensation on account of short supplies in the
season 1949-50 was nmade. The next letter in August, 1950,
showed that the Society was claiming a sum of Rs.
1, 64,094-4-6 as conm ssion for the years 1948-49 and 1949-50
and that the appellant was setting up a counterclaimfor Rs.
1, 04, 890-2-9 as conpensation for short supply. On Novenber
4,1950, the appellant wote a final letter giving the
accounts and sending a cheque for Rs. 22628-13-0 in ful
satisfaction of the claim Thiss cheque was accepted by the
Soci ety but under protest. The real dispute was about the
conpensation for short supplies which the Society did not
adm t . According to the Society they had a claim for Rs.
2,63,624-2-6 and they al so nmoved t he Cane Conmi ssi oner under
Rule 23 (1) of the U P.  Sugar Control Act and Rules, 1938,
for arbitration. The Cane Comm ssioner, who had not acted
on the letter of the appellant, then passed an order on July
26, 1951, calling upon'the parties to be present before him
on August 18, 1951, for the decision of the dispute. On
Septenber 3, 1951, the appellant filed a petition under Art.
226 of the Constitution for a Wit of Certiorari to quash
t he proceedi ngs pendi ng before the Cane Comm ssioner, for a
Wit of Prohibition for restraining the Cane Comm ssioner
from continuing the proceedings and for a wit of quo
warranto for a declaration that the Cane Conmissioner had no
right to assune the office of arbitrator in the dispute. In
support of the petition the appel l'ant contended that ' there
could be no arbitration in this -dispute because t he
agreement was not a proper agreenment as the Society had
omtted to conplete the prescribed form X | by leaving the
Schedul e, the area of cultivation and the estimated yield,
bl ank and as the agreenents were not signed
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by the MIIs who did not accept themin their -inconplete
st at e. In the alternative, it was contended that Rule 23

of fended against Art. 14 of the Constitution because it
provided two di fferent nethods of decision of the disputes-
one by the Cane Commi ssioner and the other-by arbitration-
leaving it to the arbitrary will of the Cane Conm ssioner to
choose which it should be in a particular case, and by
providing an appeal in one case, and not in the other. It
was further contended that the provision in sub-Rule (6) of
Rul e 23, which provided for an appeal went beyond the /rule-
maki ng power of the Provincial Government as no such ' power
was conferred on it by s. 30 of the Act and sub-Rule (6)
bei ng unseverabl e, the whole of Rule 23 nust fail and ‘that,
there could be no action by the Cane Commi ssi oner

The petition was heard by Chaturvedi, J., and was dism ssed.
A special appeal under the Letters Patent was heard by
Mootham C. J., and C B. Agarwala, J. Both of them
concurred in dismssing the appeal but there was a
difference as to sub-Rule (6) between the |earned judges.
According to the learned Chief justice, in making sub-Rule
(6) of Rule 23 the Provincial Government had exceeded its
power and the Rule was invalid but the sub-Rule was
severable and the rest of the Rule was validly framed.
According to Agarwala, J,, the sub-Rule was properly franed
and there was a right of appeal both against the order of
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the Cane Comm ssioner as well as the award of the arbitra-
tors to the Commi ssioner of the Division. Both the |earned
judge held that the provisions of Rule 23 were not
discrimnatory and thus not void under Art. 14. In this
appeal the sane points, which were urged before the High
Court, have been urged before us.

The schene of the Act and the Rul es anal ysed above shows
that the purchase of suger cane was
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regul at ed. There were reserved areas, assigned areas and
other areas. Supplies froma reserved area were neant for a
factory for which the area was reserved and forns were
prescribed for offer, agreements etc. so that the schene
m ght not be defeated by parties contracting out of the
schene. We are not concerned with the nmerits of the riva
contentions about short supply or unpaid comi ssion. Those
are matters for adjudication elsewhere. W are only con-
cerned with the. legality of the proceedings before the Cane

Conmi ssi oner . This di spute has been referred to him under
Rule 23 not only by the Society but earlier also by the
appel | ant. The appellant now says that he had nade a

m stake arid seeks to avoid a decision by the Cane
Conmi ssi oner or by arbitrator and has set up t wo
cont enti ons. The first -is that by reason of three defects
in the agreenment of 1949-50 season and two.in the agreenent
of 1950-51 season /there is no binding contract as is
contenplated by s. 18(2) and the agreenent not having cone
into force the Conmissioner has no power to act under Rule
23. The defects are

(a) Absence of signature for the mlls in

bot h agreenents,

(b) Schedul e | eft blank-in both agreenents,

(c) Two blanks leftin the agreenent for

1949-50 season where an area and a quantity

had to be nentioned.
The second contention is that Rule 23 enjoining arbitration
is void under Arts. 13 and 14 of "the Constitution/  as, on
its face it allows discrinination and sub-Rule (6) of Rule
23 meki ng provision for an appeal is beyond the rule-naking
power conferred by s. 30 of the Act and that sub-Rule being
unseverable Rule 23 as a whole fails. W shall ~deal wth
the first contention separately and the other two points in
the second contention together
776
The first question thus to consider is whether there is a
bi ndi ng contract between the parties or not.. C ause No. 10
of the agreenent which is in the prescribed form says that
"all disputes touching the agreement shall be | decided by
arbitration as provided for in the rules and no suit ~ shal
lie in a civil or revenue court in respect of any such
di sput e". The exclusion of the jurisdiction of 'courts is
al so provided in Rule 23(1). |If the agreenment were binding
the matter would have to be referred to arbitration as laid
down in Rule 23. The agreenent was challenged in the
petition under Article 226 on four grounds. Three of them
deal with the facts in dispute with which we are not
concerned. The last was that "no agreenent was entered into
at all between the parties as contenpl ated under s. 18(2) of
the U. P. Sugar Factories Control Act and in the form No. 12
as prescribed under the Rul es nade thereunder."” The defects
that are pointed out now, it is said, nmake out that there
was no agreenent at all
To begin with the agreenent was accepted on both sides and
was acted upon. The appellant hinself nmoved the Cane
Conmi ssi oner for the enforcenent of the agreement on Cctober
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31, 1950. He now says that this was under the erroneous
belief that even without a witten agreenent Rule 23 app-
lied. Even in the proceedings before the Cane Conmmi ssioner
the appell ant caused an appearance to be made and asked for
time. No objection that there was no valid agreenment, was
t aken. In his letters to the Society the appellant relied
upon the agreenents and cal cul ated his conpensation and the
conmi ssion of the Society on its basis. The appellant sent
requi sitions for supplies for sugar cane in accordance wth
Rul e 15(5) and (6) and the agreenent. He accepted bills and
paid for them The appellant had the signed form 10 and
also form12 with him He could have got the blanks filled
in and al so signed the agreenent but evaded doing this. By
hi s conduct
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the appellant appears prima facie to have accepted the
agreenent though now he'is relying on his owmn default and
petty omissions . in the form Now it must be renmenbered that
this formwas prescribed so that the schene of the Act and
Rul es shoul'd work snoothly, and t he purchase and sale of
sugar cane should follow a particular pattern. The failure
to enter into an agreement in the prescribed formwas mnade
an offence to conpel the factories to keep to the schene.
Here the formin fact has been used. Al the ternms are
i ncl uded and none has been altered or new terns added. The
agreenment has al so been acted upon. The question is whether
the want of signature of the conplaining party and the
exi stence of the blanks render the contract void and non-
exi sti ng.

There is no doubt that in the agreement for the season 1949-
50 the area of the crop in one place and the approximte
yield fromthat area in another have not beenfilled in the
bl ank space provided for that purpose. The formin  1950-51
has no such bl anks. The agreenent was preceded by from No.
10 which showed these particulars. That formwas with the
appellant and it supplied these two details, nanely, the

area under cultivation and the estimted vyield. "I ndeed,
the two forns between themcontained all the particulars
which are required to be entered in the body of the
agreenent . As regards the schedule to the -agreenment the
headi ngs read as foll ows: -

Vill age Area under sugar Approxi mate Remarks cane Deal : - Ra-
yield in Ms. toon: Pl ant

If the appellant required this information it could have
been furnished. The Schedule nerely gives details village
by village of the area under cultivation nmentionedin form
No. 10 and the body of the agreenment and also shows the
quality grown
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in each village. This is obviously to facilitate re-
quisitions being sent and the appellant iif he< -has any
conplaint on this score can raise it in the proceedings.
The banks in the body of the agreement for 1949-50 thus are
insignificant. Those details were already nmentioned in form
10. They do not bear upon the terns which are quite
unaffected by the omissions. The formfor 1949-50 season
was therefore not invalid because of the onmissions in the
body of the agreement. The schedule was intended to record
the details of the crop grown but those details were not an
integral part of the agreenent or its terms. The agreenents
for 1949-50 and 1950-51 season were therefore not invalid
for this reason al so

This | eaves over the absence of the signhature of the party
who had the custody of the docunent and who is now
conplaining of its absence. It is sonmewhat odd that he
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shoul d conplain of the lack of his own signature because it
is tantanount to his nmaking a virtue of his own |apse. The

argunent is therefore attenpted to be put on a Ilega
foundation and it is that s. 18 (2) used mandatory | anguage
and attached penal consequences and the slightest deviation
in a mterial respect and particularly the lack of signature
of one of the contracting parties renders the agreenent nul
and void. Wat the lawrequires is that the cane growers
and the factories should, in view of the scheme, conform to
certain terms and conditions which have been predeternined
so that the schene of rationalisation does not fail. For
this purpose a formis prescribed and the form shows the
place where the parties have to sign in token of their
accept ance. O course, the ternms could be accepted orally
but the section requires that the contract should be in a
particular formand henceinwiting. As to signatures it
was held by Duke L. J. as he then was in Ruf (T. A) & Co.
v. Pauwels (1) as fol lows
(1) [1919] 1 K. B. 660, 670.
779
"“As to the suggestion which was nmade that the
words 'contract in witing’ inports a contract
made by neans of a witing or witings signed
by both parties, | do not. think the words
necessarily have that neaning. A docunent
purporting to be an agreenment nmay be an
agreenment in witing sufficient to satisfy the
requirements of an Act of Parlianent though it
is only verified by the signature of one of
the parties. Re Jones (1895) 2 Ch. 719."
The Ilearned Attorney General, however, contends ‘that the
prescriptions of s. 18(2) being manda tory they had to be
followed to the letter. He urges that in as nuch as the Act
and the rules prescribe a penalty for breach the ' section
cannot but be regarded as mandatory in all its parts. He
assunes that the appellant may be guilty and puni shed ' but,
says he, the nmandatory provision not having been /followed
according to the letter there can be no resulting 'valid
contract. A large number of rulings on how to distinguish
bet ween mandat ory and directory provisions of law were cited
before wus, in support of the contention. Mre cases were
cited” to show that where a formis prescribed, the form and
nust be used otherwi se there is no contract. W shall only:.
briefly refer to them
The general rule as to which provision of |law, can be
regarded as mandatory and which directory is stated in
Maxwel | on the Interpretation of Statutes at page 364
"It has been said that no rule can be |aid)
down for determ ning whether the command (of
the statute) is to be considered as a nere
direction or instruction i nvol vi-ng no
i nval i dating consequence in its disregard, or
as imperative, with an inplied nullification
for dig-) obedience, beyond the fundanental
one that
780
it depends on the scope and object of the
enact ment . It may, perhaps, be f ound
generally correct to say that nullification is
the nat ur al and usual consequence of
di sobedi ence, but the question is in the main
governed by considerations of conveni ence and
justice (R v. Ingall (2) 2 QB.D. 208, per
Lush, J.), and, when that result would invol ve
general inconvenience or injustice to innocent
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persons, or advantage of those guilty of the
negl ect, wi thout pronoting the real aim and
obj ect of the enactnment, such an intention is
not to be attributed to the |egislature. The
whol e scope and purpose of the statute under
consi deration nust be regarded. The genera
rule is, that an absol ute enactnent nust
be obeyed or fulfilled exactly, but it is
sufficient if a directory enactnent be obeyed
or fulfilled substantially."
This rule has been applied in many cases both in India and
in England. 1In State of U P. v. Manbodhan Lal Srivastava
(1) this Court observed that no general rule can be laid
down but the object of the statute nmust be | ooked at and
even if the provision be worded in a mandatory form if its
negl ect woul d work  serious. general i nconveni ence or
injustice to persons who have no control over t hose
entrusted with the duty and at the same tine would not
pronote the nmin object of the Legislature, it is to be
treated ‘only as directory and the neglect of it though
puni shable would not affect the validity of the acts done;
These observations have been followed in other cases and
recently in Bhikraj v. Union of India (2) it was observed
that where a statute requires that a thing shall be done in
a particular manner or form but does not itself set out the
consequences of non-conpliance the question whether the

prescription of law shall be treated as mnmandatory or
directory could only be solved by regarding the object,
pur pose and scope of that law. If the statute

(1) [1958] S.C.R 533

(2) AI.R (1962) 113, 119.
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is found to be directory a penalty may be incurred for
nonconpl i ance but the act or thing done i's regarded as good.
It is unnecessary to multiply these cases which are based
upon the statenment in Maxwel | whichis quoted over and over
agai n.

Now t he prescription of the law in the present case was that
the cane growers and the factory nust enter into an
agreement in a prescribed form That formhas in fact been
used, only there are certain blanks and the appellant has
not signed where he was expected to do so. Reliance is
placed by the appellant upon a decision of the House of
Lords reported in Thomas v. Kelly (1) particularly the
observations of Lord Macnaghten where a distinction was made
between the words "in accordance with the form" and "in the
forni. It is argued that the Act and the rules in the
present case require the agreenent to be in the form
prescribed and not in accordance with the form It is
submitted that a substantial conpliance may be pernissible
when the words of the statute are "’in accordancewith the
form' but that strict conpliance is necessary when the words
are "in the fornf: The formin Thomas v. Kelly (1) was in a
di fferent category fromtheir formwhich we have. Under the
statute, which prescribed the form(a bill of sale), it —was
provided that a bill of sale given by way of security was
voi d unl ess made in accordance with the form, The form used
there being not in accordance with the form prescribed was
held to be void though there are observations to show that
if this consequence had not been attached a departure from
the statutory form in any thing which was not a
characteristic of that formwould not have been fatal. In
the body of the bill of sale executed in that case there was
no description of the things intended to be assigned and
this portion was regarded as characteristic of the form
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prescri bed.

There are some cases of this Court in which the prescribed
forms have been considered, In two

(1) (1888) 13 App. Cas. 506.
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cases under the Representation of the People Act, 1950, the
formfor making a security deposit which was prescribed, was
not strictly followed but it was held that it was nerely a
matter of formand as there was substantial conpliance the
penal consequences did not ensue. See Jagan Nath v. Jaswant
Singh (1) and Kanmaraj a Nadar v. Kunju Thevar (2), |In Hari
Vi shnu Kama the v. Syed Ahned |shaque (3) votes not given in
the formprescribed were held to be invalid because the form
prescribed was considered to be essential and an intention
of the voter expressed otherwise than in the form prescribed
was considered to be an intention not expressed at all. In
Radhaki sson CGopi ki sson v: Bal nukund Ranthandra (4) a by-Iaw
provi ded that contract between agents and their constituents

shall 'be /in the formprescribed. It was held by the Privy
Council . that a-literal conpliance with the forns was not
essential - if ~the contract contained all the ternms and

conditions set out in the formbut it was otherwise if it
did not.

In the present case the form prescribed set out a number of
conditions and these have all been incorporated in the
agreenment which has been executed by the society. In other
words the form has been used. Thereis no -deviation from
the prescribed formexcept in respect of the three defects
which we have nentioned earlier. W have pointed out that
the failure to execute the agreenent in the formis made an
of fence but no other consequence is indicated if the formis
not followed. The utnost that can be said is that if the
form which was wused included conditions which were at
variance with the <conditions in- the prescribed form a
contract might not have resulted. But we need not  express
any opinion on this, because in this case the ternms as
stated in the prescribed formare the terns in the form
used. We have pointed out that no consequence attaches to
the failure to observe the form except punishnment by fine
and s. 18 (2) is capable

(1) [1954] S.C.R 892. (2) [1959] S.C.R 583.

(3) [1955] 1 S.C R 1104 (4) [1932] L.R 60 1. A 63.
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of being read as directory. Even if it be read as nandatory
we have shown already that the failure of the appellant to
sign the formis not a matter of which he can take advantage
regard being had to his own conduct. The bl anks al so do not
matter in view of the existence of form No. 10 which suppli-
ed the information accidentally onmtted fromthe  agreenent.
The formis also sufficiently identified by the signature on
behal f of the Society and it has been acted upon not only by
the Society but also by the appellant who is conplaining of
the want of signature. |In our opinion, the agreement was
binding. It may be pointed out that the arbitration clause
in the agreenment was enforceable, if agreed to, even w thout
the signature of the appellant as it is settled lawthat to
constitute an arbitration agreenment in witing it is not
necessary that it should be signed by the parties and it is
sufficient if the ternms are reduced to witing and the
agreement of the parties thereto is established. See Juga

Ki shore Raneshwardas v. Ms. ool bai Hormusji (1).

In our opinion even if the section be held to be nandatory
to the extent that the terns as prescribed should appear in
witing, that is conplied with in this case. There was thug
a binding contract between the parties and the dispute was
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to be ,resolved as required by Rule 23.

The appellant has an alternative argunment by which he
challenges the wvalidity of Rule 23 itself. He says that
Rule 23 pernmits the Cane Conmissioner to follow two
di fferent nethods for the adjudication of the disputes. One
method is that the Cane Comm ssioner can hinself hear and
decide the dispute and the other is that he can direct the
parties to have their dispute decided by arbitration. It is
said that Rule 23 thus confers on the Cane Conmi ssioner an
arbitrary power to proceed with some cases in one way and in
some cases in another because there is no

(1) [1955] 2 S.C.R 857.
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guiding principle. It is also contended that one of the
procedures, (nanely the decision by the arbitrators) gives a
right of appeal fromthe award to the Commi ssioner of the
Division while there is no right of appeal in the other
(nanely, decision by the Cane Comm ssioner) and there is
thus discrimnation between those persons whose case is
deci ded. by~ the Cane Comm ssioner and those whose case is
deci ded by arbitration. It~ is~  contended t hat t he
Conmi ssioner is given-an arbitrary power to discrimnate
bet ween one case and another in as much as he can deci de one
case hinmself and refer another to arbitration and the rule
thus offends agai nst the equal protection clause contained
in Art. 14 of the Constitution. Reference is made to those
cases in which this Court has ruled that in such
circunstances thelawis void. It is also contended that
Rule 23 contains ‘a provision for appeal but  sub-r. (6)
providing for an appeal goes beyond the power conferred by
s. 30 which confers the rul e-nmaki ng power on the Provincia

CGover nrent . It is also said that ~sub-r. (6) is not
severable fromthe rest of the Rule because the Provincia

Government would not have made a rule for arbitration in
that formif it was not able to enact a rule giving a right
of appeal to an aggrieved party when there was arbitration

It is thus contended that sub-r. ((6) allowi ng the right of
appeal should be struck down as ultra vires the Provincia

CGovernment and the whole rule because sub-r. (6) Jis not
severable fromthe rest of the rule.

The argunents are somewhat conflicting. |If sub-r. (6) was
ultra vires the Provincial Government and nust be struck
down then one of the reasons on which the conplaint of
discrimnation is based nust disappear provided the sub-r

i s severable, because the decision in either case then would
be final. It is only if it is wunseverable that other
considerations would arise. It is therefore necessary to
see if s. 30 of the Act confers power to provide for appea

from
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the award of the arbitrators. An appeal is no  doubt a
creature of statute and does not lie in the nature of
things. Under the general lawrelating to arbitration there
is no appeal against an award. The power to provide for _an
appeal by a rule nmust, therefore, flowfroms. 30 of the
Act. Section 30 first confers a general power to nake rules
and then enunerates, as illustrative of the general power,
certain topics on which rules in particular nmay be made’ The
general power is conferred by the first sub section which
reads: -

"The Provincial Governnent nay nmake rules to carry out the
provisions of this Act."

It is argued by the appellant that this sub-section does not
use the conmmn fornula "carry out the purposes of this Act”
and the Provincial CGovernment could only provide for an




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 22

appeal if a provision enabling it to' do so existed in the
Act, and no such provision regarding appeals is to be found.
The other side relies upon sub-s. (2) which says that rules
may provide for
"(u) the reference to the Cane Conmi ssi oner of
di sputes relating to the supply of Cane for
decision or if he so directs to arbitration
the node of appointing an arbitrator or
arbitrators, the procedure to be followed in
proceedi ngs before the Cane Comm ssioner or
such arbitrator or arbitrators, and t he
enforcenent of the decisions of the Cane
Comm ssi oner or the awards of arbitrators.”
It is contended that this clause confers on the rule-naking
authority the power to make rules regarding di sputes
relating to the supply of cane for decision by arbitration
and being itself a provision of-the Act’. rules can be made
to carry out this provision. The appellant however contends
t hat
186
clause (u) nentions only four matters and the provision of
an appeal is not one of them  |In our opinion, clause (u)
conferred a general power to make rules for the resolving of
di sputes either by the Cane Comm ssioner or if he so directs
by arbitration and/'to give effect to the latter part of this
provision arbitration with an appeal fromthe arbitrator’s
decision would be giving effect tothe provisions as a
whol e. In this sense sub-r. (6) providing for an appea
agai nst the decision of the arbitrators nust be considered
as arule giving. effect to the provision of s. 30 (2) (u)
providing for the resolving of disputes by -arbitration
Sub-Rule (6) was thus within the rul e-nmaki ng power - of the
Provincial Governnent and it is unnecessary to' discuss
whether it is severable or not fromthe rest of the rule.
W shall now pass on to the main contention in this | case,
that Rule 23 provides for two different types of procedures
to be followed at the option of the Cane Comm ssioner. | f
it could be said that the rule, as franed, allows the Cane
Conmi ssioner to discrimnate between one party and another
then the rule nmust offend Article 14. W shall, therefore,
see whether there is any roomfor discrimnation at the
hands of the Cane Comm ssioner. It is necessary in this
connection to see first whether the Cane Commissioner can
conpel a party to go to arbitration against his wll. The
rule says that any dispute touching an agreenment  shall be
referred to the Cane Conmissioner for decision or if he so
directs to arbitration. It also provides that no suit shal
liein acivil or- revenue court in respect of any such dis-
put e. At first sight, it does look as if the / Cane
Conmi ssi oner can pick and choose between two disputes of
i ke nature., keeping one two hinmself’ and sending- anot her
for decision by a sale arbitrator or Board of arbitrators.
But the purport of the first sub-Rule is that an arbitration
can be with the perm ssion of the Cane Conmi ssi oner
787
and parties cannot go to arbitration without the permssion
of the Cane Conmissioner. The rest of the rule shows that
there can be no arbitration without the consent of the
parties. If the reference to arbitration is purely on a
voluntary basis then there can be no conplaint that two
different procedures are provided for the solution of the

sanme kind of disputes. |If parties cannot be conpelled to go
to arbitration and refuse to go to arbitrati on then the Cane
Conmi ssi oner must decide the dispute hinmself. |If this view

was correct then there is but one node of deciding disputes,
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nanely, by the Cane Comm ssioner and an alternative node, no
doubt, under the direction of the Cane Conmi ssioner but only
if the parties agree, by arbitration. Therefore t he
provi sions regardi ng arbitrati on cannot be conpared with the
procedure before the Cane Comm ssioner, and the provision
for an appeal in the former but prima facie not in the
|atter loses all significance. The procedure of arbitration
with the appeal included really applies only if both sides
accept that procedure willingly. To determ ne whether the
procedure involving arbitration is voluntary or not we shal
have to examine Rule 23 in some detail but before we do so
we shall advert to s. 46 and three other sections of he
Arbitration Act. That section provides :-
"The provisions of this Act, except sub-
section (1) of section 6 and sections 7, 12,
36 and 37, shall apply to every arbitration
under  any ot her enactrment for the time
being in force, as if the arbitrations were
pursuant to an arbitration agreenment and as if
that other enactnment were an arbitration
agreement, _except- in-'so far as this Act is
i nconsi stent with that other enactrment or with
any rul es nade thereunder.”
It was adnitted before us by the | earned counsel for the
appellant that s. 46 in its first part does not apply but it
was argued that s. 8, 9 and 10 of the
788
arbitration Act nust be considered in deciding whether the
arbitration is purely on a voluntary basis or not. W have
thus to conpare the provisions-of Rule 23 with those of
these sections to find out if the rule prevails ‘over the
sections.
Rul e 23(2) provides that when the Cane Conmi ssioner  directs

the reference of the dispute to arbitration "it shall be
referred to a sole arbitrator acceptable to the parties
concer ned". It is thus clear that arbitration by a sole

arbitrator can only be by consent of parties. New if the
nmatter were governed by s. 8 of the Arbitration Act it would
be open to any party to serve the other party with a witten
notice to concur in the appointment and after a | apse of a
fortnight the Court could be noved to make the appointnent.
This provision is clearly inconsistent with what happens in
the sanme circunstances under the Rule. The Rule provides

in case no sole arbitrator is acceptable to both parties the
dispute in question shall be referred -to a Board of
Arbitration., consisting of one representative of each party
and an unpire acceptable to both representatives. ~ The Board
is a three-menber board and this el i m nates from
consi deration s. 8. It also excludes s. 9, of t he
Arbitration Act which deals with situations in which the
reference is to two arbitrators and if one party fails to
appoint his arbitrator the other party after appointing his
own arbitrator can give a notice and the appoi nt ed
arbitrator becones the sole arbitrator. Under Rule 23 this
cannot happen. Section 9 is thus inconsistent with a three

nmenber board which is the sine qua non of the Rule. The
Rule provides that each party nust appoint his, own
arbitrator and then the unpire is to be chosen by the two
representatives. Tile Cane Conmm ssioner cones into the

pi cture again when the representatives are unable to agree
regarding the wunmpire. But there is an initial stage at
which any of the parties can frustrate the arbitration by
declining inlimne to
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select his own arbitrator. The arbitration nust therefore
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be by agreenment or it cannot take place at all. It renmains
to nmention s. 10. That section has no relation to the
appoi ntnent of arbitrators to begin with. It deals with the

position of the third arbitrator chosen by two arbitrators
appoi nted by the parties. That stage does not reach at al
if one of the parties does not appoint his arbitrator.

It is thus quite clear that ss. 8 9 and 10 of the
Arbitration Act do not apply being inconsistent with Rule
23. It is also quite clear that the decision by the
Conmi ssioner is the nornmal node of disposing of disputes
regarding the supply of sugar cane. The Cane Comm ssi oner
has the power to direct that the dispute be referred to
arbitration but the rules show that there can be no

arbitration wunless the parties thenselves agree. |If it s
to a sole arbitrator thenthe sole arbitrator nust be
acceptable to the parties concerned. |If parties do not

agree about the sole arbitrator the arbitration is by a
Board of  arbitrators consisting of one representative of
each party and an unpire acceptable to both representatives.
The Rule stops short of providing what is to happen if a
party does not appoint his representative and t he
Arbitration Act furnishes no answer because it is
inconsistent with theRule.” It is, therefore, obvious that
the arbitration nust be with the consent of parties and they
nmust express this consent either by selecting an agreed sole
arbitrator or by appointing their- representative on the

Boar d. This choice is entirely theirs, If the parties do
not agree thus far there can be no arbitration at all and
the case nust be disposed of by the Cane Conm ssioner
hi nsel . VWere there are two procedures one for every one

and the other if the disputants voluntarily agree to follow
it, there can be no discrimnation because discrimnation
can only be
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found to exist if the election is with someone alse who can
exercise his will arbitrarily.

It remains to consider an argunent which was raised by M.
Veda Vyasa at the end of the hearing but which was not urged
by the |l earned Attorney General and it is that there may be
discrimnation in as much as the Cane Comm ssi-oner may refer
some, disputes to arbitration and keep sone to hinself even
though in all of themparties wish for —arbitration. In
other words, the discrimnation is said to exist the  other
way round that is to say not because there are two nodes
from which one my be selected arbitrarily but because
parties in some cases nay be deprived of their election to
proceed by arbitration. As we have said the normal node is
decision by the Cane Conmi ssioner with a possibility of
arbitration by the agreement of parties. It is / nost
unlikely that the Cane Commi ssioner would decline to refer a
dispute to arbitration where the parties agree  that it
shoul d be so referred. Where the Cane Conmi ssioner declines
to nake a reference the question may ari se whether he could
not be compelled to do so and also whether his decision
gi ven agai nst the wishes of the parties would be binding on
the parties. But we cannot say that the rule offends
Article 14 because the Cane Conmi ssioner may hinself decide
a dispute which the parties wish to go to arbitration

In our opinion the agreenent was a binding agreement and
Rule 23(6) of the U P. Sugar Factories Control Rules 1938
was not ultra vires the Provincial Government and the Rule
as a whole does not offend Article 14 of the Constitution

This appeal nust therefore fail. It is dismissed wth
costs.

RAGHUBAR DAYAL, J.-1 have had the advantage of perusing the
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judgrment of ny |earned brother Hi dayatullah,J., and | agree
that there was a binding contract between the parties and in
the vi ew of
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cl. 10, the dispute was capable of being referred to
arbitration. 1, however, do not agree that r. 23 of the U
P. Sugar Factories Contr ol Rul es, 1938 is not

di scrimnatory.

Sub-r. (1) of r. 23 provides that the dispute be referred to
the Cane Comm ssioner for decision or,. if he so directs,
for arbitration, and thus gives discretion to the Cane
Conmi ssioner to direct that the dispute touching the
agreement be referred to arbitration. There is nothing to
guide his discretion. The procedure contenplated seens to
be that when a party approaches the Cane Conm ssioner for
the settlenent of the dispute, the Cane Conmi ssioner may
either proceed to decide the dispute hinmself or may direct
the party to go to arbitration.

There is nothing in this sub-rule to suggest that the Cane
Conmi ssioner can refer the dispute to arbitration by
arbitrators only when the parties agree to have the dispute

so settled. In the -absence of such a provision, the
di scretionary power -of the Cane Conmi ssioner cannot be
restricted. There seens to be no justification for taking

the clause "if he so directs’ to be if he so directs on the
parties agr eei ng to have the di‘'spute settl ed by
arbitrators’

Clause 10 of the agreement in Form 12, together wth the
direction of the  Cane Conm ssioner, ampunts to t he
arbitration agreenment. ~Once the Cane Conmm ssioner has given
the necessary direction the dispute is to go to the sole
arbitrator acceptable to the parties concerned. This is
what sub-r. (2) provides. |In case no sole arbitrator is
acceptable to both the parties, the “dispute is to be
referred to a Board of Arbitration. The parties can thus
avoid arbitration by the sole arbitrator by their not agree-
ing to any particular person to act as sole arbitrator.

If the parties do not accept any sole arbitrator each of the
parties has to appoint one representative
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to the Board of Arbitration and the representatives so
appoi nted, then appoint an unpire acceptable to them It is
suggested for the respondent that in case a party does not
wish the matter to be referred to the Board of Arbitration,
it can easily avoid it by not appointing a representative
and that in that contingency, the Cane Commi ssioner will
have to decide the dispute hinmself. |If the parties agree to
appoint a representative, the reference of the (dispute to
the Board of Arbitration would be a reference wth the
consent of the parties and therefore no question of
discrimnation can arise, even if the incidents- of the
di spute deci ded by the Cane Commi ssioner hinmself and by the
Board of Arbitration be different.

Sub-r.(2) or any other sub-rule of r.23, does not provide
what is to happen when any of the parties does not appoint a
representative. It does not necessarily follow from the
absence of such a provision that the dispute goes back to
the Cane Conmissioner for decision or that the Cane
Conmi ssioner is enmpowered to withdraw his direction of
referring the dispute to arbitration. Rule 23 has no such

express provision in this regard, though sub-r. (5)
expressly, provides for the Cane Commi ssioner to take charge
of’ the dispute afresh in another contingency. Once the

Cane Conmi ssioner has directed reference of the dispute to
arbitration, he, in the absence of any provision in the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 22

rules enpowering him to do so, is not to wthdraw that
direction and take over the decision of the dispute hinself.
The omission to provide for such a contingency can only mean
that the rule does not contenplate a party not nom nating
his representative. This appears to be nore reasonable to
suppose than to hold that the reference of the dispute
reverts to the Cane Comm ssi oner who had al ready deci ded not
to decide the dispute hinself.

Further, the party's nomnating a representative would not
make the reference to arbitration a
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vol untary act. The parties have no choice. They had to
enter into an agreenent in Form 12. Their agreeing to cl
10 of the agreenent is not voluntary but is due to statutory
requi renent. So is their agr eenent to nom nat e
representative to the Board of Arbitration as they cannot go
to a Cvil Court for the decision of the dispute in view of
sub-r. (1).
There is nothing inr. 23 to indicate that the decision of
the di spute by the Cane Commissioner is the nornmal procedure
contenpl ated by the rule. ~OF course, the Cane Conmi ssioner
can act as an unpire if heso desires in case the two
representatives appointed by the parties to the Board of
Arbitration are unable to elect an unpire within a fortnight
of the reference to them In case the Board of arbitration
does not give the award within a tinme fixed by the Cane
Conmi ssioner, the dispute is to bedeened to have been
freshly referred to the Cane Commi ssioner, as sub-r. (5) in
these circunstances, = enpowers -the Cane Conm ssioner to
deci de the dispute hinself or to-appoint another “arbitrator
or arbitrators for the purpose.

It is clear fromthe various provisions-of r. 23 that there
is a difference in the procedure for the dispute being
decided by the Cane Conmissioner and ~the dispute | being
decided by the arbitrator or Board of Arbitration. 'In the
fornmer case, the decision of the Cane Conmi ssioner is fina
and enforcible by the CGvil Court referred to in sub-r. (8).
In the latter case, the award of the sole arbitrator or the
Board of Arbitration is appealable to the Commissioner of
the Division in which the factory is situated -and the
Conmi ssioner’s order is final and enforcible by the Civi
Court. It follows that the procedure provided by r. 23 for
deci sion of the dispute touching the agreenent is such that
parties simlarly situated may have the dispute decided by
different person an by different procedures according to
t he,
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inclination of the Cane Conm ssioner whose discretion in
this matter is uncontrolled by any guiding principles. The
rul e therefore of fends agai nst Art. 14 of the

Constitution and is void.

It is also contended that sub-r. (6) providing an appeal to
the Comm ssioner, against the order of the arbitrator or
Board of Arbitration is void as the ,State Governnent had no
power to make a provision about appeal. Sub-s. (1) of s. 30
of the U P. Sugar Factories (Control) Act enmpowers the
State Government to nmake rules to carry out the provisions
of that Act, There is nothing in the Act to the effect that
provision be nade for an appeal against the award of the
arbitrator or arbitrators. A rule providing for appea
against the order of the arbitrator or arbitrators is
therefore not a rule to carry out any provision of the Act.
Clause (u) of sub-s. (2) of s. 30 states that the State
Government may make rules to provide for the reference to
the Cane Conmi ssioner of disputes relating to the supply of
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cane for decision or, if he so directs, to arbitration, the
node of appointing arbitrator or arbitrators, the procedure
to be followed in proceedings before the Cane Conmi ssioner
and such arbitrator or arbitrators and the enforcement of
the decisions of the Cane Conm ssioner or of the award of
the arbitrators. It is true that these provisions relate to
the settlenment of disputes between the parties, but that by
itself does not nmean that the State Government can provide
for appeals against the orders of the arbitrator or

arbitrators. These provisions of cl. (u) do not expressly
state that the rule can provide for an appeal against the
award of the arbitrator. Provisions of cl. (u) mnmake no

reference either for the provision of an appeal or for the
procedure to be followed by the appellate Tribunal, or for

the enforcenent of the order of the appellate Tribunal. The
absence of such reference establishes that cl. (u) did
nei t her contenpl ate nor enpower-the State
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Government to nmke rules providing an appeal against the
award of arbitrator or arbitrators. Further, the order of
the Comm ssioner is not an award and this is recogni sed by
the |language of sub-r. (8) of r. 23 which refers to the
decision of the Cane Comm ssioner to the award of the
arbitrator or arbitrators and to the Comm ssioner’s order in
appeal. The provision for an appeal in sub-r. (6) therefore
is not to be treated as sonething ancillary to the provision
for settling disputes between the parties by the Cane
Conmi ssi oner for which object cl. (u) empowered the State
CGovernment to make rules with respect to certain matters.
The right to appeal is a substantive right-and is to be
conferred on a party by or under the Act-. The Act nust
either provide for the appeal or enact that the rules franmed
thereunder nay provide for appeal s agai nst certain orders of
decisions.’” In the absence of such a provision in the Act,
the rules cannot provide for appeals: | am therefore of
opi nion that sub-r. (6) is void.

It is true that if sub-r. (6) is struck down as void, there
woul d not be any substantial difference between the
procedure to be followed by the Cane Comm ssioner-or the
Arbitrator or Board of Arbitrators in deciding the dispute,
but it does, not necessarily followfromthis that r. 23
m nus sub-rule (6) and other incidental deleted provisions,
is valid. It is difficult to say that sub-r. (6) is
sever abl e. The exi stence of sub-r. (6) and other
consequential provisions nmkes it clear ~that the ~State
CGovernment whi ch made r. 23 provided for the decision of the
dispute by the arbitrator or arbitrators subject to an
appeal against the award. It will be sheer speculation to
say that the State Governnment woul d have nmade provision for
the dispute to be settled by arbitrators if it had /known
that it could not nmake any provision for an appeal - agai nst
that order. | amtherefore of opinion that the entire r. 23
is to be struck down both because in its present for it is
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di scrimnatory and because sub-r. (6) is void inasnmuch  as
the State Governnent had no power to enact it and it is not
servable fromthe rest of the rule.

| would therefore allow the appeal with costs and order the
issue of a wit quashing the proceedi ngs pendi ng before the
Cane Commi ssioner and prohibiting him to continue those
pr oceedi ngs.

By COURT : In accordance with the opinion of the majority,
this Appeal is dismissed with costs.
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