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S.B. SINHA, J :

Leave granted.

Application of the doctrine of prospective overruling in service
matters is in question in these appeals which arises out of a judgment and
order dated 31.03.2006 passed by a Division Bench of the Kerala Hi gh
Court whereby and whereunder on interpretation of ‘a Full Bench decision in
Subai da Beevi v. State of Kerala [2005 (1) KLT 426] it was held to have no
prospective operation.

Appel | ants were working in the Governnent Presses, Kerala. The
CGovernment of Kerala framed rules for the enpl oyees of Keral a
Government Presses Subordinate Services to which cadre the appellants
bel onged. It consisted of several branches. Adnmittedly, there are severa
cat egories and sub-categories of enployees working therein The node of
appoi ntnent as also the qualifications therefor has been prescribed in the
rules. By reason of a Government order dated 01.07.1980, the rule franed
in terms of SRO No. 1030 of 1976 was anmended prescribing a ratio of 1 : 1
for the purpose of pronotion between dipl oma-hol ders and certificate-
hol ders by adding a Note thereto, which reads as under

"Note : Pronotion of persons qualified under Item

2(a) and 2(b) above shall be made in the ratio 1 : 1
starting with pronoti on of persons qualified under Item
2(a). |If no person qualified under Item2(a) is available
for pronotion, the turn of pronotion will be given to the
person qualified under Item 2(b) and vice versa.

Provi ded that no senior diploma hol der shall be
superseded by a junior certificate hol der and provided
that the benefit of turn under the ratio of 1 : 1 forfeited by
the certificate holder by virtue of the pronotion the
seni or di pl oma hol der, shall be restored to the certificate
hol der in the arising vacancy."

A further proviso was appended thereto by a Governnent order dated
30.08.1984 in termof SRO No. 1044 of 1984, which reads as foll ows

"Provided further that the benefit of the ratio of 1 :
1 forfeited by the certificate holder by virtue of the
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pronoti on of the senior diplom holder shall be restored
to the certificate holder in the next arising vacancy."

Constitutionality of the said provision was chall enged before the
Keral a Hi gh Court, whereupon a Division Bench thereof in Daniel v. State
of Kerala [1985 KLT 1057], declared the sanme to be ultra vires, stating

“"In the light of the decisions of the Supreme Court
in AlI.R 1974 SC 1, AIR 1974 SC 1631, 1983 KLT 987,
1983 KLT 878, 1981 (2) Kerala 527 and 1975 KLT 1, we
have no doubt at all that this classification on
m croscopi c distinction could not be allowed. W would
therefore strike down the notes to Branch Nos. 1 and 9 to
Ex. P-2"

The correctness of the said decision was questioned before another
Di vi sion Bench of the said Court in Wit Appeal No.149 of 1990. By a
j udgrment ‘dated 14.01.1992, Paripoornan, J. (as H's Lordship then was),
hel d :

"Havi ng heard counsel at |ength, we are of the
view, that since the service involved in the present cases
is the same as the one which cane up for consideration in
Dani el 's case (1985 KLT 1057) and the Rules are al so
the sane, the judgnents appeal ed agai nst, do not require
interference. It is agreed that the Bench decision in
Dani el ’s case (1985 KLT 1057) considered the identica
rules in the sane service (CGovernnment Presses
Subordi nate Service), which inissue in these two O Ps.
as well. Even so, |earned Governnment Pleader, M. V.C
Janmes, very forcefully submitted that the Bench decision
in Daniel’s case (1985 KLT 1057) is not good |aw, or, at
any rate, requires reconsideration-in view of the |ater
Bench decision of this Court in Bal akrishnan v. State of
Kerala (1990 (1) KLT 66). W are unable to accept this
pl ea for nore reasons than one.  The service rules, 'which
cane up for consideration in the |ater decision
Bal akri shnan’s case (1990 (1) KLT 66) is "Engineering
Service (Radi o and El ectrical Branches) Rul es,1967"
The inport and inpact in eval uating and uphol di ng-the
reason for fixing the ratio in the later case are entirely
different. The perspective is also different. That apart,
the earlier bench decision in Daniel’s case (1985 KLT
1057) does not appear to have been brought to the notice
of the | earned Judges, who rendered the decision in
Bal akri shnan’s case (1990 (1) KLT 66). Prima facie, the
| ater decision should be considered to be one rendered
per inqurium In these circunstances, we are satisfied
that the ratio of the earlier bench decision in Danil’'s case
(1985 KLT 1057) should govern the fate of the present
two Original Petitions. That is what has been done by
the two | earned Judge of this Court.

In these circunstances, we are of the view that no
interference is called for in these wit appeals. The
j udgrment s appeal ed agai nst are confirnmed. The wit
appeal s are disnissed. There shall be no order as to
costs."”

It is, however, not in dispute that Jagannadha Rao, J. (as the Hs
Lordship then was) in Ravindran v. State of Kerala [1992 (1) KLT 524],
took a different view opining
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"I'n the present case the Governnment has filed a
counter stating that after considering various aspects, the
CGovernment prescribed the necessary qualification for
the various supervisory posts 'according to the

requi renment of duties and functions of the post’. It is
al so stated that special rules were nade for the petitioner
and other simlarly situated persons. It is also stated that

CGovernment consi dered that seniors who are not dipl oma
hol ders nmay be prejudiced by the rules as they stood in
1976, and that the ratio of 1 : 1 fixed for pronotion
between the certificate holders and diploma holders is
guite reasonable and rational and hence valid. Having
regard to the technical nature of the posts in the
government presses we do not think that the ratio
prescri bed between di ploma hol ders and certificate

hol ders is in any way unreasonable. 1In view of the
subsequent decision of the Supreme Court in Roop

Chand’ s case, AR 1989 SC 307, and also in view of the
two judgnents of the Division Bench in Bal akrishnan’s
case and in Cherus case, OP. No. 1851 of 1984, we are
not inclined to foll ow the decision of the Division Bench
in Daniel v. State of Kerala, 1985 KLT 1057."

The conflict in the said decisions was noticed and eventually referred
to a Full Bench in the Subai da Beevi (supra) by another Division Bench of
the said Court. By a judgment dated 04.11.2004, the Full Bench held that
the anended special rules for the Government Presses Subordi nate Services
Rul es were not suffering fromany infirmty and fixation of ratio of 1 : 1 for
promoti on to hi gher posts between di pl ona-holders and certificate-hol ders
needs no interference. \Wereas the decision inDaniel (supra) was expressly
overrul ed, the decision in Ravindran (supra) was upheld, holding

"W hold that the inmpugned anendment made in
the Special Rules for the Governnent Presses
Subordi nate Service providing ratioof 1 : 1 for
pronoti on to hi gher posts between di pl ona hol ders and
certificate holders is not discrimnatory and it is not
violative of articles 14 and 16 of the Constitution of
India. Governnent is bound to effect pronotions on the
basi s of the amended Special Rules."

A special leave petition filed thereagai nst was di smssed by this
Court by an order dated 04.03. 2005.

Appel l ants were issued notices as to why they shall not be reverted
fromthe post of Assistant Superintendent pursuant to or in furtherance of the
sai d decision of the Full Bench of the Kerala High Court. Legality of the
sai d notices was questioned by the appellants hereinin a wit petiton. By
reason of the inpugned judgnment, the said wit petition has been disni ssed
by the Hi gh Court, opining

"\ 005Si nce the Government has accepted the Full Bench
deci sion and has taken steps, but, did not inplenent the
sanme, only because of the stay order passed in the other
wit petitions and has undertaken, since the vacation of
the stay order, the judgnent would be inplenmented, the
contenpt petitions are closed recording the undertaking
that the judgnent will be inplenented within three

nonths fromtoday. Wth the above observations, all the
wit petitions are dism ssed and the contenpt court
petitions are closed."
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M. C. S. Rajan, |earned Senior Counsel appearing on behalf of the
appel l ants, subnmitted that the H gh Court committed a nanifest error insofar
as it failed to take into consideration that in service matters ordinarily
doctrine of prospective overruling would apply. Reliance in his behalf has
been pl aced on Managing Director ECIL, Hyderabad v. B. Karunakar
[(1993) 4 SCC 727], R K Sabharwal v. State of Punjab [(1995) 2 SCC
745], Union of India and Gthers v. Virpal Singh Chauhan and O hers
[ (1995) 6 SCC 684], Ashok Kumar Gupta v. State of U P. [(1997) 5 SCC
201], Ajit Singh-I11 v. State of Punjab [(1999) 7 SCC 209], Baburamv. C. C
Jacob [(1999) 3 SCC 362], E.A Sathyanesan v. V.K Agnihotri and Qthers
[(2004) 9 SCC 165], M Nagaraj & Others v. Union of India & O hers
[ (2006) 10 SCALE 301].

It was furthernore submitted that the pronotions were given to the
appel l ants when the law'laid down by the Kerala Hi gh Court in Danie
(supra) and Ravindran (supra) were in force and, thus, as the |aw was
decl ared by the Ful'l Bench only.in the year 2005, the sane was not
applicable in their case.

M. Uday U. Lalit, |earned Senior Counsel appearing for the
respondents, woul d, however, support the judgnent.

For the views we propose to take, it is not necessary for us to consider
all the decisions reliedupon by M. Rajan. The legal position as regards the
applicability of doctrine of prospective overruling is no |longer res integra.
This Court in exercise of its jurisdiction under Article 32 or Article 142 of
the Constitution of India nay declarea law to have a prospective effect. The
Di vi si on Bench of the Hi gh Court may be correct in opining that having
regard to the decision of this Court in L.C. Golak Nath and Qthers v. State of
Punj ab and Another [AIR 1967 SC 1643) the power of overruling is vested
only in this Court and that too in constitutional matters, but the High Courts
in exercise of their jurisdiction under Article 226 of the Constitution of
India, even without applying the doctrine of prospective overruling,

i ndi sputably may grant a limted relief in exercise of their equity
jurisdiction.

We are, however, in this case not concerned with such a situation
The law was in a state of flux in the sense that ‘as far back as in the year
1992, the two Division Benches took contrary views; while one applied the
ratio laid down in Daniel’s (supra), another refused to follow the sane.

The Full Bench of the Kerala H gh Court upheld the views of the
Di vi sion Bench of the said Court in Ravindran (supra) and overrul ed Danie
(supra).

The Full Bench of the Hi gh Court indisputably did not say that the
promoti ons which had al ready been granted would not be disturbed. ' The
judgnent of the Full Bench attained finality as special |eave petition filed
t her eagai nst was di smssed. Rules as anended by the State of Kerala on
01. 07.1980 and 30.08.1984 were uphel d.

If the said Rules ultimately were held to be constitutional, it was
required to be given effect to. The |aw declared by a court is ordinarily
affects the rights of the parties. A court of |aw having regard to the nature of
adversarial systemof our justice delivery system exercises adjudicatory role.
Legal consequences are determined in respect of the matters which had
taken place in the past.

It may be true that when the doctrine of stare decisis is not adhered to,
a change in the law may adversely affect the interest of the citizens. The
doctrine of prospective overruling although is applied to overcone such a
situation, but then it nust be stated expressly. The power mnust be exercised
in the clearest possible term The decisions of this Court are clear pointer
t her et o.
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As woul d be noticed by us hereafter in Dr. Suresh Chandra Vernma
and OGthers v. The Chancel |l or, Nagpur University and Qhers [(1990) 4 SCC
55], this Court held

"The second contention need not detain us long. It
is based primarily on the provisions of Section 57(5) of
the Act. The contention is that since the provisions of that
section give power to the Chancellor to term nate the
services of a teacher only if he is satisfied that the
appoi ntnent "was not in accordance with the | aw at that
time in force" and since the law at that tinme in force, viz.,
on March 30, 1985 when the appellants were appointed,
was the |aw as |laid down in Bhakre’s case which was
deci ded on Decenber 7, 1984, the term nation of the
appel l ants is beyond the powers of the Chancellor. The
argunent can only be described as naive. It is
unnecessary to point out that when the court decides that
the interpretationof a particular provision as given earlier
was not - legal, it in effect declares that the law as it stood
fromthe begi nning was as per its decision, and that it
was never the | aw ot herwi se. This being the case, since
the Full Benchand now this Court has taken the view
that the interpretation placed on the provisions of |aw by
the Division Bench inBhakre’s case was erroneous, it
will have to be held that the appointnents made by the
Uni versity on March 30, 1985 pursuant to the law laid
down in Bhakre’'s case were not according to |aw. Hence,
the termination of the services of the appellants were in
conpliance with the provisions of Section 57(5) of the
Act . "

The ratio laid down by this Court, as noticed hereinafter, categorically
shows the effect of a decision which had not been directed to have a
prospective operation. The legal position-in clear and unequivocal term was
stated by a Division Bench of this Court-in MA Mrthy v. State of
Karnataka & Qthers [(2003) 7 SCC'517] iin the following terns :
"Learned counsel for the appellant submtted that
the approach of the High Court is erroneous as the law
declared by this Court is presuned to be the |aw at al
times. Normally, the decision of this Court enunciating a
principle of law is applicable to all cases irrespective of
its stage of pendency because it is assunmed that what is
enunci ated by the Suprenme Court is, in fact, the [aw from
i nception. The doctrine of prospective over-ruling which
is a feature of American jurisprudence is an exception to
the normal principle of law, was inmported and applied for
the first time in L.C. CGolak Nath and O's. v. State of
Punjab and Anr. In Managing Director, EC L, Hyderabad
and Ors., v. B. Karunakar and Ors., the view was
adopted. Prospective over-ruling is a part of the
principles of constitutional canon of interpretation and
can be resorted to by this Court while superseding'the
| aw decl ared by it earlier. It is a device innovated to
avoi d reopening of settled issues, to prevent nultiplicity
of proceedings, and to avoid uncertainty and avoi dabl e
litigation. In other words, actions taken contrary to the
| aw decl ared prior to the date of declaration are validated
in larger public interest. The |aw as declared applies to
future cases. (See Ashok Kumar Cupta v. State of U P.
and Baburamv. C. C Jacob. It is for this Court to indicate
as to whether the decision in question will operate
prospectively. In other words, there shall be no
prospective over-ruling, unless it is so indicated in the
particul ar decision. It is not open to be held that the
decision in a particular case will be prospective inits
application by application of the doctrine of prospective
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over-ruling. The doctrine of binding precedent helps in
pronmoting certainty and consistency in judicial decisions
and enabl es an organi c devel opnent of the | aw besides
provi di ng assurance to the individual as to the
consequences of transactions formng part of the daily
affairs. That being the position, the H gh Court was in
error by holding that the judgnent which operated on the
date of selection was operative and not the review
judgrment in Ashok Kumar Sharma’s casa No. Il. Al the
nore so when the subsequent judgnment is by way of
Revi ew of the first judgment in which case there are no
judgrments at all and the subsequent judgment rendered

on review petitions is the one and only judgnent
rendered, effectively and for all purposes, the earlier
deci si on havi ng been erased by countenancing the review
applications. The inmpugned judgnments of the H gh Court
are, therefore, set, aside.

The effect of declaration of law, the rue of stare decisis and the
consequences flowing froma departure froman earlier decision has been
considered in great details by the House of Lords in National Wstmnster
Bank plc v. Spectrum Plus Limted and Qthers [(2005) UKHL 41]: [2005
(3) WR 58], opining
" 8. Peopl e general ly conduct their affairs on the basis
of what they understand the law to be. This
"retrospective’ effect of a change in the law of this
nature can have disruptive and seeningly unfair
consequences. ’'Prospective overrul ing”, sometines
descri bed as 'non-retroactive overruling’, is a
judicial tool fashioned to mtigate these adverse
consequences. It is a shorthand description for
court rulings on points of |aw which, to greater or
| esser extent, are designed not to have the nornma
retrospective effect of judicial decisions.

9. Prospective overruling takes several different
forms. In its sinplest form prospective overruling

i nvol ves a court giving a ruling of the character
sought by the bank in the present case. Overruling

of this sinple or 'pure' type has the effect that the
court ruling has an exclusively prospective effect.
The ruling applies only to transactions or

happeni ngs occurring after the date of the court
decision. Al transactions entered into, or events
occurring, before that date continue to be governed
by the law as it was conceived to be before the

court gave its ruling.

10. O her fornms of prospective overruling are nore
[imted and "selective’ in their departure fromthe
normal effect of court decisions. The ruling inits
operation may be prospective and, additionally,
retrospective in its effect as between the parties to
the case in which the ruling is given. O the ruling
may be prospective and, additionally, retrospective
as between the parties in the case in which the
ruling was given and al so as between the parties in
any other cases al ready pending before the courts.
There are other variations on the sanme thene.

11. Recently Advocate General Jacobs suggested an
even nore radi cal form of prospective overruling.

He suggested that the retrospective and

prospective effect of a ruling of the European

Court of Justice mght be subject to a tenpora
limtation that the ruling should not take effect
until a future date, nanely, when the State had had

a reasonabl e opportunity to introduce new
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| egi sl ati on: Banco Popol are di Crenbna v Agenzia
Entrate Ufficio Crenona (Case C-475/03, 17
March 2005), paras 72-88."

[ See al so Lord Rodger of Earsferry - 'A Time for Everything under the Law
Sone Reflections on Retrospectivity’ [(2005) 121 LQR 55, 77].

Lord N cholls of Birkenhead speaking for the House of Lords clearly
held that the power to apply prospective overruling is available to the House
of Lords al so.

In Queen (on the Application of Ernest Leslie Wight) v. Secretary of
State for the Hone Departnent [(2006) EWCA Civ. 67], it was observed

"42. The English law'in this respect is devel oping

rapi dly. Prospective rulings seemed anat hema to

Lord W1 berforce in Launchbury v Morgans

[1973] AC 127, 137 and Lord CGoff of Chieveley in

Kl ei nwort 'Benson Ltd v Lincoln City Counci

[1999] 2 AC 349, 379. By the tine of Regina v

Governor of Brockhill Prison, ex p Evans (No. 2)

[2001] 2 AC 19, Lord Slynn at p. 26 H considered

that the effect of judicial rulings being prospective

m ght in sone situations be "desirable and in no

way unjust”, though Lord Steyn at p. 28 B thought

the point was a "novel one". Wth sone

perspicacity Lord Hope of Craighead foresaw at p.

36 that "the issue of retrospectivityis likely to

assune an added inportance when the Hunman

Ri ghts Act 1998 is brought into force". Lord

Hobhouse at p.48 F woul d have none of it. The

latest in this line of authority seens to be In re

Spectrum Plus Ltd (in liquidation) [2005] UKHL

41, [2005] 3 WR 58 where the danger was

acknow edged that prospective overruling "woul d
amount to judicial usurpation of the |legislative

function", per Lord N cholls at para. 28 but

nonet hel ess he noted that, especially in the hunman

rights field, " 'Never say never’ was a W se judicia
precept”, (para. 42).

43. The question has attracted interest in the acadenic
journals. See Arden L.J., "Prospective

Overruling", (2004) LQR 7; Lord Rodger of

Earl sferry, "A Time for Everything under The Law;
Sonme Refl ections on Retrospectivity", (2005) 121
LQR 57 and Duncan Sheehan and T. T. Arvind,
"Prospective Overruling and Fi xed/ Fl oati ng
Charge Debate", (2006) 122 LQR 20."

In service nmatters, this Court on a nunber of occasi ons have passed
orders on equitable consideration. But the sane woul d not nean that
whenever a lawis declared, it will have an effect only because it has taken a
different view fromthe earlier one. |In those cases it is categorically stated
that it woul d have prospective operation.

We are not oblivious that in Union of India v. Madras Tel ephone SC
& ST Social Welfare Association [2006) 9 SCALE 626], this Court
observed that where the rights had been determned in favour of sone
enpl oyees in a duly constituted proceedi ng, which determinati on had
attained finality, a subsequent judgnment of a Court or Tribunal taking a
contrary view would not adversely affect the applicants in whose cases the
orders had attained finality.

The rights of the appellants were not determined in the earlier
proceedi ngs. According to them nmerely a | aw was decl ared whi ch was
prevailing at that point of time;, but the appellants were not parties therein
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Thus, no decision was rendered in their favour nor any right accrued
t her eby.

In E. A Sathyanesan (supra), a Division Bench of this Court) of
whi ch one of us was menber) noticed

"I'n view of the aforementioned authoritative
pronouncenent we have no ot her option but to hold that
the Tribunal commtted a nmanifest error in declining to
consider the matter on nerits, upon, the prem se that
Sabharwal and Ajit Singh-1 had been given a prospective
operation. The extent to which the said decisions had
been directed to operate prospectively, as noticed above,
has sufficiently been explained in Alit Singh-11 and
reiterated in M G Badappanavar (spura)."

Mor eover, the judgnent of the Full Bench has attained finality. The
speci al | eave petition has been dism ssed. The subsequent Division Bench
therefore, could not have said as to whether the | aw declared by the Ful
Bench woul'd have a prospective operation or not. The |aw declared by a
court will have a retrospective effect if not otherwise stated to be so
specifically. ~The Full Bench having not said so, the subsequent D vision
Bench did not have the jurisdiction in that behalf.

We, therefore, do not find any nerit in these appeals, which are
di sm ssed accordingly. ~ However, in the facts and circunstances of the case,
there shall be no order as to costs.




