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PETI TI ONER
AJAI B SINGH & ORS

Vs.
RESPONDENT:
SMI.  TULSI DEVI
DATE OF JUDGVENT: 02/ 08/ 2000
BENCH

V.N. Khare, J. & S.N Variava, J.

JUDGVENT:

S. N Variava, J.

This Appeal is against the Judgnent dated 27th April
1993 passed by the Division Bench of the H gh Court of
Del hi . At the beginning of his subm ssion | earned counse
for the Appellants very fairly stated that the Appellants
are not challenging grant of specific performance and
transfer of title to the Respondent in respect of block 67B
This Appeal is therefore confined to the potion of the
i mpugned Judgnent dealing with Block 67A. Briefly stated
the facts are as follows : One Sunder Singh was a displaced
person from Pakistan. In 1955 the Government, under the
policy of rehabilitation allotted to him block nunbers 67-A
and 67-B in Malviya Nagar, New Delhi-110017. In 1957/1958
the Governnent offered to Sunder Singh a chance to purchase
the properties allotted to himon paynent of the cost of the
properties as fixed by the Governnent, with arrears of rent,
if any, weither in lunmp sumor by annual installnents. In
respect of plot M67A and M 67B, the Governnment fixed the
purchase price at Rs. 8080/-. [In 1959 the Governnment gave
to Sunder Singh a final demand notice to make payment under
the Schenme. Sunder Singh did not have the noney to nake
paynment to the Governnment. He, therefore, entered into an
Agr eenent dated 22nd June, 1959 with the Respondent
(herein). The Agreenent recites the fact that SunderSi ngh
had been allotted the above two bl ocks and that he has been
gi ven an offer by the Governnent to purchase these plots and
that he is not in a position to pay its purchase price.. The
Agreenent recites that the Respondent was eager and willing
to cooperate with Sunder Singh and purchase half ~of the
property, nanely, block 67B at a price of Rs. 5,000/- and
arrears of rent due to the Governnent. The Agreenent
recites that the Respondent was to make paynent to the
CGovernment either in lunp sumor by instalments or in -any
form acceptable to the Government. The Agreenent recites
that a sumof Rs. 3,000/- is being paid to Sunder Singh to
enable himto nake paynent of the first installment to the
Government and that this anbunt was to be treated as a | oan
to Sunder Singh. The relevant clauses of the Agreement read
as follows : "1. That the entire cost of the quarter and
arrears or rent shall be deposited or caused to be deposited
with the governnent of India by the second party either in
[unp sumor by instalnments or by offering clains or by one
or nore of these nbdes at the discretion of the second party
or Shri D.N Kaul husband of the second party. The said
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paynments shall be made in the nane of the first party and
all other steps shall be taken by both the parties to have

the ownership rights of the quarter in question transferred
in favour of the first party and registration effected in

his favour. The first party shall refund a sum of
Rs. 3,000/- only to the second party or her husband Shri D.N
Kaul , whosoever, shall demand the sane, in five yearly

instal nents of Rs.600/- each year payable on or before the
first day of January each year. The bal ance of the purchase
price paid as also the arrears of rent paid shall be deemed
and treated as advance payment of purchase price paid by or
on behalf of the second party to the first party for the
portion 67B agreed to be sold and transferred to her and
shal |l represent the full and final consideration therefor.

XXX XXX XXX

2. That in case the second party choses to associate
sone clainent in the matter of purchase of the said property
she shall be free to do so at her absolute risk and choi ce.
The first party shall do all that nmay be necessary or
demanded on himin the natter of effective association of
the said claiment with himand the ultimte transfer of 67B
in favour of the second party jointly with the said clainent
or serverally.

3. That on the transfer of ownership rights in respect
of the said quarter in favour of the first party he shal
i Mmediately transfer or cause to be transferred in respect
of the portion 67B as detail ed hereinbefore in favour of the
second party for the above referred to consideration of
Rupees five thousand and the ampbunt of arrears of rent to be
paid to Governnent or total amount paid on account of cost
of 67A & B and arrears of rent in full and final settlenent,
whi chever be less, irrespective of the fact whether the
amount is paid in cash or in verified clains or partly in
one or partly in the other form | The said sumshall be the
full and final and adequate consideration for ‘the said
portion of the property.

4. That the ampunt paid or caused to be paid or
deposited on account of purchase price and arrears of rent
in respect of the above quarter 67 A& with the Governnent
of India shall be treated as the first charge of the second
party and her husband the said Shri D. N Kaul on the
property so long as 67B is not effectively transferred to
the 2nd party and Rs. 3,000/- repaid to them

5. That if the first party fails to refund the said sum
of Rupees three thousand to the second party as stipul ated
and if anyone instalnent due renains unpaid after 30 days
R A D, notice in that behalf the entire sumof Rs.3,000/-
or bal ance due shall beconme due at once and on the failure
on the part of the first party to repay the same within 15
days next, he shall transfer the other portion of the
property nanely, 67A also to the second party or the said
Shri D.N.  Kaul or her nom nee for the said consideration of
Rs. 3,000/- and give her/himor their nom nee vacant and
peaceful possession thereof and have a deed of transfer
executed and registration duly effected before the proper
regi stering authority.

XXX XXX XXX

8. That in case the first party shall fail to execute
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his part of the agreenment and fail to transfer quarter
No.67B to the second party and execute sale deed in her
favour and have it duly registered he shall be liable to pay
the second party a sumof rupees five thousand, plus the
af oresaid anount paid or caused to be paid by the second
party to the Governnent in respect of the said quarter on
account of purchase price and arrears of rent and the nonies
spent on inprovenent and additions, as |iquadated damages
without prejudice to the second party's right to demand the
specific performance of this agreement and to have the
specified share i.e. Quarter No. 67B transferred to
herself compulsorily through a Court of Law The same
provisions shall apply if and when the right to have the
quarter No.67A transferred in favour of second party or Shr
D. N Kaul arises and the first party fails to do so
effectively.

9. That in case the allotnment in favour of the first
party 'in respect of the said quarter is cancelled for any
reason what soever and the purpose of this agreenent
frustrated the first party shall refund to the second party
any anmount paid or caused to be paid to the Government in
respect of the said quarter and cost of inproverent and
additions nade by the second party within three nonths of
the said fact comng to the second party’'s notice together
with interest @6% per annum"

Thus under this Agreenent the Respondent had taken the
obligation of nmaking paynent tothe CGovernnent the cost of
the quarters, interest thereon and the arrears. of rent.
Al so the Respondent was put in possession of bhlock 67B. It
is clear that the transfer of ownership right could only
take place when the said Sunder Singh becane the ' owner.
Under his Agreenent with the Governnent Sunder Singh ' could
only beconme owner if the cost of the flat and arrears of
rent were paid in full. Thereforetransfer of title could
only take place if Respondent perfornmed her obligations
under the Agreenent and paid the entire cost of flat and al
arrears of rent. It is also to be seen that Sunder  Singh
was only required to repay a sumof Rs. 3,000/-. This is
because the bal ance anpbunt of was to be consideration for
transfer of block 67B in favour of the Respondent. On 30th
Decenber, 1959, the Sunder Singh entered into an Agreenent
with the Governnent. This Agreenent provided that the cost
of the plot was Rs. 8080/-, out of which a sumof Rs.1616/-
had al ready been received on 22nd June, 1959. The Agreenent
provided that the balance was to be paid in installnment
along with interest. Cause (1) of the Agreenent provides
that the balance of the purchase price was a sum of Rs.
8108/ 7 paisa and that there was to be interest on/ this
amount. The Agreenment provides that the sane was to be paid
in 7 yearly installments, the first installnment being due on
22nd June, 1960. The Agreement al so provided that if the
default was conmitted in paynment of any instal ment then the
Government could by notice in witing forthwith determne
the Agreenment and resunme possession of the prem ses. Thus
the Respondent was to pay a sumof Rs. 8108/7 paisa wth
interest thereon in 7 yearly installnents to the Governnent.
As the first instalnent was to be paid on 22nd June, 1960
the last instalnent would have to be paid on or before 22nd
June, 1966. Sunder Si ngh died on 20th Cctober, 1964. He
was survived by his wfe Guirnam Kaur and the present
Appel l ants. After the death of Sunder Singh both the Bl ocks
were allotted to his wife. It appears that there was sone
di spute between Gurnam Kaur and the Respondent. The
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Respondent filed Suit No. 328 of 1965 for a pernmanent
i njunction agai nst GQurnam Kaur restraining her from
di sposing of the property. Thereafter on 1st June, 1968,
the Respondent filed a Suit No. 14 of 1968 for specific
performance of the Agreenent dated 22nd June, 1959. Thi s
Suit was filed under Order 33 Civil Procedure Code praying
that she be allowed to sue in forma pauparise. 1In the Suit,
after setting out the above nentioned history, it is averred
as follows:- "Shri Sunder Singh before his death did not pay
any instalnents on account of the |oan advanced to him as
mentioned herein before which under the agreement entitles
the plaintiff to claimthe transfer of House No.M 67-A al so
in her favour on paynent of the noney due to the Governnent
(enphasi s supplied).

Thus it is to be seenthat even according to the
Respondent/Plaintiff she is entitled to transfer of the

bl ock No. 67-A, only on paynent of all noney dues to the
Gover nnent'. Thereafter in para 10 of the plaint, it 1is
stated that under the aforesaid Agreenent, the Plaintiff has
paid all - sums due to the CGovernment. It is obvious that

such an avernment is made because the Respondent knows that
unless and until all sunms are paid by her to the Governnent
there could not be specific performance of the Agreenent
dated 22nd June, 1959 by transferring block 67A in favor of
the Respondent. A/ reading of further avernents in the
Plaint nmake it clear that the Respondent/Plaintiff knows
that she has not nmade paynment of all anmounts due to the
Government. This is clear fromthe fact that the Respondent
then goes on to aver that the heirs of Sunder Singh are not
delivering the challans in respect of the paynent due after
the last paynment nmde by her and that she “is ready and
willing to fulfil the terns of contract in respect of any
resi duary obligations. In para 13(a) it is averred that
since the entire sale price of 67-A and 67-B had been paid,
the Defendants were bound to convey the property to the

Plaintiff. In para 14, it is then averred as follows
"14. The cause of action accrued on 2.12.65 when 'the | ast
paynment was made and the plaintiff expressed her wllingness

to pay any other sum due to the Governnent on-behal f  of Shri
Sunder Si ngh or the defendant no.1."

The Plaint was anended on 28th of Cctober, 1971. The
avernent that the |ast paynment was made on 2.12. 1965 has not
been changed. Therefore the Respondent/Plaintiff cane to
Court and maintai ned that she had not nade any paynment after
2nd of Decenber, 1965. It must be mentioned that in the
Plaint no details or particulars are given as to when and on
what dates and in what anounts paynments were nade by the
Respondent/ Pl ai ntiff. To be renenbered that specific
performance could only be granted provided that the  party
asking for specific performance has al ways been ready and
willing and has performed their part of the obligation. As
seen above under the Agreement the Respondent was to . nake
paynment of the costs of the block and arrears of rent to the
CGovernment. This included not just the sum of Rs.8108/- due
towards the costs of the blocks and interest thereon but
also the arrears of rent. |If the Respondent has comitted
breaches and did not pay the anpbunts to the Government then
the Governnent may or may not have revoked the Agreenent
dated 30th December, 1959 and/or forfeited all amounts and

recovered possession. |If there is non paynent then it could
not be said that the Respondent had been al ways ready and
willing and had always performed her part of the Agreenent.

The fact that the Governnent did not forfeit woul d not have
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any bearing on the factum of Respondent not havi ng perforned
her obligations under the Agreenent. The wife of Sunder
Singh and other heirs filed a witten statenent raising
various contentions with which, we are really not concerned.
However in para 6 of the witten statement they made a
categoric statenent that after the death of Sunder Singh the
Respondent had not paid any anpbunts to the Government but
that the wfe, Gurnam Kaur, had deposited all the anpunts
with the Governnent. Respondent/Plaintiff did not get any
Issue raised on this claimof the Appellants. To be
r enenber ed that the Respondent/Plaintiff was her sel f
claimng that the |ast paynent had been nade by her on
2.12.1965. The trial court, therefore, did not raise any
| ssue on the question as to whether or not t he
Respondent/Plaintiff had paid all amounts to the Governnent.
However, an |Issue was raised as to whether or not the
Agreenent could be specifically perfornmed. In answering
this Issue it woul d have been necessary for the Court to see
not just readinessand willingness, at all stages, but also
whet her . infact the Respondent/Plaintiff had perforned her
part of the to Agreenent.  In this context the question of
paynments m ade the CGovernnent under the Agreement was a
vital aspect. Even though no specific Issue was raised
evidence has beenled on this aspect. " The husband of the
Respondent was exami ned as PWb. In his evidence he,
inter-alia, states 5as follows: The -balance anpunt in

respect of property No. 67A and 67B was to be deposited on
behal f of Sunder Singh with the Deptt. O Rehabilitation

Jam Nagar, New Del hi. .The entire amount in ' respect
of 67A has been deposited and there remai ns-any bal ance we
were ready to pay the sane and still ready to pay.

.W& have receipts of the anmounts deposited by us.

Thus even in evidence the only statenent is that the entire
amount in respect of 67A had been deposited. Paynent had to
be rmade for both 67A as well as 67B. ~ There is no statenent
that full paynment is made. The fact that the husband of
Respondent deposes that they are ready and willing to pay
the balance also shows that to their know edge all' anounts
due have not been paid by them Thus even in evidence there
is an adnmission that the entire ampunt -had not been
deposited by the Respondent with the Government. ~ On behalf
of the Respondent/Plaintiff one S.B. Lal, Upper D vision
Clerk of the Government was exam ned as PW4. He had been
exam ned to show that full paynents had been made in respect
of blocks 67-A and B. This witness, ampbngst other _things
points out that towards the cost of the flat a  sum of
Rs. 2221.10 was deposited on 25th March, 1968. In cross
exam nation he is asked whether he can tell the name of the
persons who had deposited the anpbunts. He states that ' the
amount was deposited in the nane of the same person in whose
favour the sale was to take place. This evidence  coupled
with the adnmitted position that the |ast payment was nade by
the Respondent/Plaintiff on 2nd Decenber 1965 and the
evidence of Respondents husband (set out above) clearly
established that the Respondent/Plaintiff had not perforned
their obligation and had not nmde all paynents as was
required to be done under the Agreenent. Under the
circunmstances it could never have been said that they were
always ready and wlling to performtheir part of the
Agr eenent . Thi s aspect unfortunately was | ost sight off by
the trial court. 1In spite of the clear evidence on record
to show that the Respondent/Plaintiff had not perforned
their part of the Agreenent, the trial court decreed the
suit on 30th of September, 1978. The trial Court granted
specific performance not only in respect of Block 67B but
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also for 67A. The heirs of Sunder Singh then filed Regul ar
First Appeal No.123 of 1981 in the Del hi H gh Court. Thi s
was dism ssed by the inpugned Judgrment on 27th of April
1993. The portion of the inmpugned Judgnent dealing wth
this aspect reads as follows:- "The main ground urged by the
| earned counsel for the appellant Shri R L. Tandon before
us was that on a proper consideration of the agreenent
respondent- plaintiff failed to performher part of the
agreenment and was not entitled to invoke the provisions of
Specific Relief Act in her favour."

In rejecting this argunent the H gh Court has held as
foll ows : "1t is ‘the admtted case that t he
respondent-plaintiff nmade paynents on various dates and
according to Shri Tandon the respondent made paynment of Rs.
8240.04 and Rs. 255.59 till. 2nd Decenber, 1965. Though
according to therespondent she nade paynents, yet in the
suit the total cost of the property was not mentioned but
during' the hearing of the appeal counsel for the respondent
filed C'MP. No. 346 of 1993. Notice of the sanme was
issued to the counsel for-the appellant who filed reply to
the said application. ~This application was filed by the
respondent to clarify the controversy raised in relation to
the amount of Rs. 2221.10 paid on " 25th March, 1968.
According to the counsel for the appellant the said anount
was paid by the appellant and according to the respondent
the anmpunt was not paid in 1968 but in 1965 -that too by the
respondent . According to the respondent there is sone over
witing which shows that the nunber '5 was witten and
thereafter '8 was over witten on the sane whi ch makes 1965
to 1968. W think that at this stage it is not material to
go into the controversy as in the witten statenent filed by
the appellants no where stated that they had nmde the
paynment of the said amount. Moreover, if we carefully
exam ne the agreement to sell which is Ext.Pl/1 which was
drafted by Shri S. Watel, Advocate who was al so exam ned as
P.W1. Shri Watel in his testinbny has stated that 'the said
agreenment was drafted at the instance of Sunder Singh and
plaintiff. The said agreenent specifically states that the
said Sunder Singh was not in a position to pay the purchase
price of the said quarter or the first instalnment thereof
and after Sunder Singh received the final demand notice for
paynment of the first instalnment to the Governnent with the
warning that in case of non- paynent the quarter would not
be transferred to himwith the consequence -that it will be
auctioned and sold to a third party. Further ~on the
agreement says that for the aforesaid reasons Sunder Singh
wanted to associ ate someone with himfor the purchase of the
said quarter in order to be able to continue to occupy the

sane and own at |east a part of the said property. It was
further stipulated in the agreenent that respondent was
eager and wlling to cooperate wth Sunder Singh and

purchase half of the prem ses, nanely, M67-B wth its
ki tchen, bath, lavatory and a common wall between nmf 67-A and
M67-B at a price of Rs.5000/- and arrears of rent due in
respect of the property to be paid to the Governnent in the

account of Sunder Singh in cash. Sunder Singh further
assured that he was entering into the said agreement for the
betterment of his famly and out of necessity. In view of

the unequi vocal terns of the agreenent and in the absence of
any specific plearaised in the witten statement by the
appel lant that they had paid the aforesaid anobunt of Rs.
2221.10 it is too late in the day for themto take up such a
pl ea. "
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At this stage itself it nmust be noted that the High
Court has fallen in error in observing that in the witten
statement there is no specific plea regarding payment nade
by the heirs of Sunder Singh. As has been pointed out above
it has been specifically pleaded that after the death of
Sunder Singh (i.e. in 1964) the Appellants have been nmaking
paynment to the Governnent. O course they do not state what
amount was paid or that Rs. 2221.10 was paid. But then
Respondent/Plaintiff has al so nowhere set out what paynents
were nmade by her and when. To be renenbered upto this
stage, except for making vague statenent that amounts had
been nade paid, Respondent/Plaintiff had given no details or
particulars of paynments alleged to have been nade by her
Upto this stage the Respondent/Plaintiff was naintaining
that the | ast paynment nmade by her was on 2nd Decenber, 1965.
The controversy, referred to by the H gh Court, arose
because in the course of their-argunents and in the witten
subm ssion Appellants relied on the deposition of PW to
show that a sumof Rs. 2221.10 had been paid on 25th March
1968 for the cost of the flat. It was submitted that as it
was an admitted position that the l'ast paynment nmade by the
Respondent was on 2nd Decenber 1965, this clearly

established that all” payments had not been mnade by the
Respondent/ Pl ai nti ff. This had a direct bearing on the
qguestion of performance by the Respondent/Plaintiff and the
guestion of readiness and willingness. If correct this

woul d establish that the Respondent/Plaintiff had failed to
perform her part  of the Agreement and was ‘therefore not
entitled to specific performance. ~The Respondent/Pl aintiff
then filed CMP No. 346 of 1993. In this CW, it was
averred as follows : "4, That it is submtted ‘that the
appl i cant/respondent varily believing that there night have
been sone typing error in the paper book as supplied by the
appel l ants, had applied for inspection of the file that was
inspected on 11.2.1993. |Inspection of the file showed that
in the original statenent of PW4 recorded as on  6.9.73,
there is an evidently on over witing inink in the floures
which has not been initialled by any authorised person and
it is evident that the figure "5" in the original copy of
the testinony of PW4 has been changed to "8"

5. That it is thus evident that there is sone possible
tampering of the record. The respondent is not to gain by
the said change of date. The over witing shows that first
the nunber "5" was witten and thereafter "8" over witten
on the sane.

6. That it is submtted that before comng to any
conclusion, either way, it would be necessary and also in
the interests of justice for this Hon'ble Courts to
adjudi cate upon the said fact. It is also submtted that
probability of the date being 25.3.1965 is in consonance
with the stand of the plaintiff in pleadings, and her
testimony through PW5 and al so the deposition of the DW2,
all of which lead in the irresistible conclusion that the
said date has to be 25.3.65 instead of 25.3.1968 (enphasis
suppl i ed).

7. That accordingly, the present application is being
filed before vyour Lordships, so that this fact could be
noted by this Hon'ble Court, while considering the case and
the case be decided on the basis of the said date in the
testinmony of PW4 being read as 25.3.65 instead of 25.3.68.
For this, appropriate directions will have to be issued by
this Hon' ble Court."
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Thus it is to be noted that realising that the evidence
of PW4 read with the case in the Plaint would establish
that the last paynment had been nade by Appellants and that
this would clearly show that she had not perforned her part
of the Agreement and thus not entitled to specific
performance the Respondent/Plaintiff initially tries to make
out a case that there was typing error in the paper book
that there was some over witing in the original testinony
of PW4 and that there is some possible tanpering of the
record. NMbst inportantly it is averred that probability of
the date being 25.3.1965 is in consonance with the stand of
the Plaintiff in pleadings. Thus even at this stage it is
being maintained that no paynments were nade after 2nd of
Decenmber, 1965. To be noted that at this stage it is not
bei ng clainmed that any  paynents were made by t he
Respondent/ Pl ainti ff after 1965. The H gh Court has also
noted the submi ssions nade before it. They have been set
out above but necessitate repetition: "Though according to
the respondent she nade paynents, yet in the suit the tota
cost of the property was not nentioned but during the
hearing of the appeal counsel for the respondent filed
C.MP. No. 346 of 1993. Notice of the sane was issued to
the counsel for the appellant who filed reply to the said
appl i cation. This application was filed by the respondent
to clarify the controversy raised in relation to the anount
of Rs. 2221.10 paid on 25th March, 1968. According to the
counsel for the appellant the said anpbunt was paid by the
appel l ant and according to the respondent the anobunt was not
paid in 1968 but in 1965 that too by the respondent.
According to the respondent there is sone over witing which
shows that the nunber "5" was witten and thereafter "8" was
over witten on the sane which nakes 1965 to 1968. W think
that at this stage it is not material to go into the
controversy as in the witten statement filed by the
appel l ants no where stated that they had nade the paynent of
the said amount."

This shows that even during argurments before the High
Court it was nmintained that this paynent of Rs. 2221.10
was made in 1965 by the Respondent. Even during the
arguments it had been submtted that the date 1968 was a
mstake and that originally nunber "5 was witten and
thereafter it was over witten with "8". |f Respondent had
nmade paynment of this sumshe would have a receipt for it.
The Respondent would know with certainty on what date it was
paid. Mst inportantly at this stage it is not clained that
any payment was made by the Respondent after 2nd Decenber
1965. It appears that the Appellants then produced before
the Hi gh Court receipts to show that they had made paynents
t owar ds the cost of the flat on 25th March 1968.
Unfortunately the Hi gh Court has dealt with an inportant
aspect nost cursorarily and wongly refused to look into it.
Before this Court Respondent has filed a counter affidavit
dated 27th July, 1995. In para 15 of this counter
affidavit, it is averred as follows : “"In fact the
following payments were nade by the respondent, the details
of which are given bel ow : -

PAYMENT MADE TOWARDS HOUSE NO M 67/ A & B MALVI YA NAGAR,
NEW DELHI :

Payments from 1959 to 1965

1. Rs.1,616.00 On 22.6.1959 2. Rs.1,149.00 On 1960 3.
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Rs.1,158.00 On 18.2.1963 4. Rs.600.00 On 14.5.1963 5.
Rs,.558.00 On 17.6.1963 6. Rs.3,158.39 On 2.12.1965
Total : Rs.8,239.39 B)
PAYMENT MADE TOWARDS RENT WATER CHARGES | NTEREST, GROUND
RENT ETC.

1. Rs.101.90 On 30.2.1959 2. Rs.44.00 On 30.12.1959 3.
Rs.9.00 On 30.2.1959 4. Rs.20.00 On 2.12.1965 5. Rs. 2. 00
On 25.3.1968 6. Rs.2,237.10 On 25.3.1968 7. Rs.55.80 On.
25.3.1968 8. Rs.20.00 On 25.3.1968 9. Rs. 922. 05 On
25. 3. 1987

Therefore, now for the first time the Respondent is
claimng that sone paynents had been made by her in 1968 and
1987. She is now claimng that the sumof Rs. 2221.10 was
paid by her. To be renenbered that in the Plaint there is
specific avernent that the |ast paynment made by her was on
2nd Decenber, 1965. < Even before the H gh Court her stand
was that the 1ast paynent was made on 2nd Decenber, 1965
Before ~High Court an application was filed to the effect
that the _evidence of PW had been tanpered with and that
date should not be 25th March, 1968 but should be 25th
March, 1965. The counter affidavit now filed shows that on
25t h March, 1965, no - paynent has ~been made by the
Respondent . This/'was-to her know edge. ' If she had not any
nmade paynment on 25th March 1968 and if she had nade paynent
on 25th March 1968 why claimthat there was tanpering and/or
error and that the correct date should be 25th March 1965.
On solemm affirmation it is stated before the H gh Court
that the date of paynent of Rs. ~ 2221.10, in the deposition
of PW4, should be 25th of March, 1965. Before ‘the Hi gh
Court it is <claimed by the Respondent/Plaintiff t hat
paynments were made on 25th March, 1965. It is thus clear
that the Respondent/Plaintiff has not nmade this payment on
25th March 1968. This is also clear fromthe fact that
receipts for this paynent are with the Appellants. It is
not the Respondents case that any recei pt was handed over by
them to the Appellants. To be renenbered that Sunder Singh
had died in 1964. Therefore these could not be part of the
three receipts alleged to have been handed over to him It
is clear that the Respondent/Plaintiff is making  avernents
as are convenient to her wi thout any regard for truth. ~This
conduct woul d preclude Respondent fromgetting any equitable

relief. However in this case even otherwise it is clear
that Respondent had not performed her part of the Agreenent.
Thus there never was any readi ness and willingness. She

could thus not get specific performance. There i's another
reason why the discretionary relief of specificl perfornmance
should not be granted. This Suit is for enforcenent of C.
5 of the Agreenent. For sake of convenience Cl. 5. is again
set out herein. It reads as follows: 5. That -if the
first party fails to refund the said sumof Rupees three
thousand to the second party as stipulated and if anyone

instal ment due remains unpaid after 30 days R A D., notice
in that behalf the entire sumof Rs.3,000/- or balance due
shal |l becone due at once and on the failure on the part of

the first party to repay the same within 15 days next, he
shal | transfer the other portion of the property namely, 67A
also to the second party or the said Shri D.N.  Kaul or her
nom nee for the said consideration of Rs.3,000/- and give
her/him or their nom nee vacant and peaceful possession
t her eof and have a deed of transfer execut ed and
registration duly effected before the proper registering
aut hority.
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Thus under this clause The Respondent coul d have given a
R A. D. noti ce of 30 days for non paynment of instalment. A
notice dt. 1st May 1962 was given. However it is fairly
admitted that the suit is not based on that notice. Had the
suit been based on that notice it would be tinme barred. The
avernents in the suit nake it clear that specific
performance of transfer of Block 67A is sought on basis of
non return of Rs. 3000. However whilst the sum of Rs.
3000 was to be returned the Respondent had to make paynent
of costs of the Blocks with interest thereon and arrears of
rent. It would hardly be equitable to hold the Appellants
liable for default to repay Rs. 3000 when they have al ready
had to pay Rs. 2221.10 in order to prevent termination and
forfeiture. Neither the trial court nor the H gh Court has
given the Appellants credit/benefit of this paynent even
though the adnissions and the evidence showed that this
paynment had been made by them If out of the sum of Rs.
3000 a mmjor amount of Rs. 2221.10 has been paid by the
Appel l ant /it woul d be npbst inequitable to direct transfer of
Bl ock 67A by granting specific performance. In our viewit
is clear that Respondent/Plaintiff had not performed their
part of the Agreenent. There was thus no readiness and
willingness on the part of the Respondent/Plaintiff. Bot h
the trial court and the Hi gh Court have clearly erred in | aw
and on facts by / granting specific performance to the
Respondent/Plaintiff / and directing transfer of Block 67A in
her favor. It is also inequitable to do so.- In our Vview,
the judgment of the trial court and the judgnent dated 27th
April, 1993 of the H gh Court cannot be sustained to this
ext ant. The portions of the Judgnents granting specific
per f or mance by transfer of Bl ock 67A to the
Respondent/Plaintiff require to be and are hereby set aside.
However as it is fairly admtted there has been 'sale of
Bl ock 67B to the Respondent/Plaintiff and to that extant she
is entitled to have Block 67B transferred to her nane. The
decree of the Courts belowis affirmed to this extant. As
set out above the Respondent/Plaintiff has not been honest
with the Court. Wilst no punitive action need ‘be /taken
against her, in our viewthis is a fit case where she nust
be made to bear the cost of the other side not just” before
this Court but also before the trial court and - the High
Court . There w il be an O der accordingly: The Appea
st ands di sposed of f accordingly.




