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State of U P. & ors.
VS
Ms. Ajudhia Distillery
JUDGMENT
BHARUCHA. J.

Leave granted.

These are appeals filed by the State of Uttar Pradesh
agai nst judgnents and orders of the Allahabad H-gh Court
dated 9th March 1979 and 11th Cctober, 1979, and orders that
followed the sane. The H gh Court allowed wit petitions
filed by the respondents, who are nanufacturers of |ndian
made foreign liquor, and quashed the orders impugned
demandi ng exci se duty fromthem

The High Court in the judgment dated 11th October, 1979,
categorized the denmands into four groups. In Goup ‘A the
demands for excise duty were on the wastage of Indian made
foreign liquor (IML) which was exported outside the State
of Utar Pradesh. Goup ‘B related to demands made for
exci se duty on wastage, during transportation in containers,
of high strength spirit, of 80 to 85% fromdistillery to
war ehouse. Goup ‘C related to the demand of exci se duty
on obscuration . Goup ‘D related to excise duty sought to
be levied on pipeline wastage. The judgnment of the High
Court dated 9th March, 1979, related only to duty on
obscuration (i.e.,Goup ‘C).

It is convenient to state immediately that the issue
relating to Goup ‘A that is, the demands for excise duty
on the wastage of |M-L exported outside the State, is now
covered in its favour by the judgnent of this Court in State
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of UP. and ors. vs. Delhi doth MIlIs and anr., 1991-1
S.C.C. 454,and this is not disputed by the manufacturers.

In regard to Goups B. C and D, the Hi gh Court took the
view that the stage at which the State could |levy excise
duty had not been reached.

M. Sehgal, | earned counsel for the State
submitted that the State was conpetent to | evy excise duty
on liquor for human consunption. It was the content of
liquor in the | MFL which was exigi ble. Therefore, wastage of
liquor from the time the process of nmanufacture of |ML
began was exigible to excise duty. In the alternative, M.
Sehgal submitted that if it was the IML, the ultimte
beverage, which al one '\ was exigible, the process of
determ ni ng wastage and ,levying excise duty thereon was
only regul atory and, therefore, permssible. Learned counse
for the nmanufacturers supported the view taken by the High
Court.

Entry 51 of List™ Il of the Seventh Schedule to the
Constitution enpowers the State to levy excise duty on
al coholic liquors for human consunption
Section 3(22-a) was introduced into the U P. Excise Act,
1910, in 1950, that is, with the coming into force of the
Constitution, and it states that "excisable article"

means :

"(a) any alcohalic Iliquor for human

consunption; or

(b) any intoxicating drug."

Sub-sections 8, 9 and 11 of “Secti on

3 and Section 28 of the said Act read

thus :
"(8) 'sprit’ means-any liquor containing
al cohol obt ai ned by distillation

whether it is denatured or not;

(9) ‘' denatured’ neans rendered unfit for
human consunption in such manner as may
be prescribed by the State CGovernnment by
notification in this behalf. Wen it is
proved that any spirit contains any
guantity of any substance prescribed by
the State Governnent for the purpose of
denaturation the court may presune that
such spirit is or contains or has been
derived fromdenatured spirit:

(11) ‘liquor’ neans intoxicating |iquor
and includes spirits of wne, spirts,
Wi ne, tari, pachwai, beer and all liquid

consi sting of or containing al cohol, al so
any substance which the State Gover nnment
may by notification declare to be |iquor
for the purposes of this Act;

28. Duty on excisable articles - (1) An
exci se duty or a countervailing duty, as
the case may be, at such rate or rates

as the State Governnent shall direct,
may be inmposed, either generally or for
any specified | ocal area, on any

excisable article-

(a) imported in accordance wth the
provisions of Section 12(1); or

(b) exported in accordance wth the
provi sions of Section 13; or

(c) transported; or

(d) manufactured, cultivated or collected
under any |icence granted under Section
17; or
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(e) manufactured in any distillery
establ i shed, or any distillery or
brewery |icensed, under Section 18:

Provi ded as foll ows-

(i) duty shall not be so inposed on any
article which has been inported into
India and was |iable on such inportation
to duty wunder the Indian Tariff Act,
1894, or the Sea Custons Act, 1887.

Expl anation - Duty may be inposed under
this section at di fferent rates
according to the places to which any
excisable article is to be renpved for
consunption. or according to the varying
strength and quality of such article.

(2) The State Government shall, in
i mposi ng an exci se duty or a
countervailing duty as aforesaid and
fixing its rate, be guided by the
directive principl es specified in
Article 47 of the Constitution of India.
(3) Such duty shall not exceed the
maxi mum as provi ded herei nafter :-

(a) Countervailing  duty on excisable
articles inportedin accordance with the
provisions of Section 12 (1)-

[tem Description Maxi mum

No. of rate of
exci sabl e duty
articles

1. Country |iquor Rs. 20 per litre.
(Excepting tari)

2. Li quor manufactured in India and

sophi sticated or coloured so as to

resenble in flavour or colour |iquor
inmported into India; and rectified

spirit-

(a) Al e, beer, porter, cider 5 per cent.

and other fermented |iquors

(b) Perfunmed spirit (other

than nedici nal and toil et

pr epar ati ons) 15 per litre

(c) Wnes 8 per litre

(d) Liquors, cordials,

m xt ures and ot her

pr eparati ons contai ni ng

spirit not otherw se

specified (other than

drugs and nedi ci nes ) 70 per litre

(e) Brandy, gin, whisky,

runs,rectified spirit and

ot her sorts of spirit not

ot herwi se specified. 60 per litre
of al cohol
3. Ganj a 300 per kg.
4. Bhang 14 per Kkg.
(b) Excise or countervailing duty on
exci sabl e articles exported in
accordance with the provisions of
Section 13-

Item Description of Maxi mum r at e of
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No. excisable articles duty
Rs.
1. Country liquor 20. 00 per
(excepting tari and litre of
ot her fernented al cohol
al coholic bever ages)
2. Li quor manufactured
in India and 20. 00
sophi sti cated or per litre
coloured so as to of al cohol
resenble in flavour
or col our I|iquor
imported into India
(excepting beer)
3. Beer brewed in - India 2.00 per litre
4. Ganj a 150. 00 per kg.
5 Bhang 4.00 per kg.

(c) ‘Excise or countervailing duty on
exci-sabl e article transported-

Item Description of Maxi mum r at e
No. exci sable articles of duty
Rs.
1. Country |iquor
(excepting tari) 20 per litre
2. Li quor manufactured in India and

sophi sticated or col oured so as to
resenble in flavour or colour |iquor
inmported into India; and rectified
spirit -

(a) Ale, beer, porter,

ci der and ot her

fernmented |iquors 5 per litre
(b) Perfuned spirit

(ot her than nedicina

and toilet preparations) 15 per litre.
(c) Wnes 8 per litre.
(d) Liquors, cordials,

m xture and ot her

preparations containing

spirit not otherw se

specified (other than

drugs and nedi ci nes ) 70 per litre.
(e) Brandy , gin, whisky,

rum rectified spirit

and other sorts of spirit

not ot hewi se specified 60 per litre
of al cohol
3. Ganj a 300 per kg.
4. Bhang 14 per kg.

(d) Excise duty on excisable articles
manuf actured, cultivated or coll ected

under any |icence granted under Section
17-
I[tem Description of Maxi mum r at e
No. exci sable articles of duty
Rs.
1. Country |iquor

(excepting tari) 20 per litre.
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2.

Li quor manufactured

in India and

sophi sticated or col oured

SO as to resenble in

flavour or colour |iquor

i mported into India;

and rectified spirit-
(a) Ale, beer, porter,
ci der and ot her
fernmented |iquors S5per litre.
(b) Perfuned spirit
(ot her than nedicina

and toilet preparations) 15per litre.
(c) Wnes 8per litre.
(d) Liquors, cordials,

m xtures and other

pr epar ati ons-cont ai ni ng

spirit not otherw se

speci fied (other than

drugs- and nedi ci nes) 70per litre.
(e) Brandy , gin,

whi sky, rum rectified

spirit and other sorts

of spirit not otherw se

speci fied 60per litre
of al cohol

Ganj a 300 per kg.

Bhang 25 per Kkg.

(e) Excise duty on excisable articles
manuf actured in any distillery

est abl si hed, or any distillery or
brewery |icensed, under Section 18-

Descri ption of Maxi mum-r at e
exci sable articles of duty
Country |iquor 20 per litre.

(excepting tari and

ot her fernented al coholic

bever ages)

Li quor manuf act ur ed

in India and sophisticated

or coloured so as to

resemble in flavour or

colour liquor inported

into India; and rectified

spirit-

(a) Ale, beer, porter,

cider and other fernented

liquors S5per litre.
(b) Perfunmed spirit (other

than nmedicinal and toil et

pr epar ati ons) 15per litre.
(c) Wnes 8 per litre.
(d) Liquors, cordials,

m xtures and ot her

preparations containi ng

spirit not otherw se

speci fied (other than

drugs and nedi ci nes) 70per litre
(e)Brandy, gin, whisky,

rum rectified spirit

and other sorts of spirit

not ot herw se specified. 60per litre
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of al cohol
(4) Notwithstanding anything contained in
sub-section (3), the maxinum rate of
duty on Al e, beer, porter, cider and

ot her f er ment ed liquors occurring
against item 2(a) in the table, in
clause (e) of sub-section (3) shall be
deened to be Rupees 5 per litre with

effect from June 4, 1975 and any

notification issued on or after June 4,

1975 which is in conformty wth the

provi sions of this sub-section shall be

deened to be, and always to have been

valid and lawmful as if the provisions of

this sub-section were in force at al

material times."

It is convenient now to note the judgnent of a bench of
seven | earned Judges of this Court in Synthetics and
Chem cals Ltd and ors. vs. State of UP. and ors., 1990-1
S.C.C. 109. This Court stated that it had no doubt that the
franers of the Constitution, when they used the expression
"al coholic liquors for human consunption’, meant and the
expression still neans, that |[|iquor which, as it is, is
consumabl e in the sense that it is capable of being taken by
human beings as such as a beverage or drink. Al coholic or
intoxicating liquors had to be understood as they were, not
what they were capable of or able to becone. Entry 51 at
list Il was the counterpart of = Entry 84 of List I. It
authorised the State to inpose duties of excise on al coholic
liquors for human consunption nanufactured or -~ produced in
the State. It was clear that all duties of excise save and
except the itens specifically excepted in Entry 84 of List |
were generally within the taxing power of the Centra

Legi slature. The State Legislature had linmted power to
i npose excise duties. That power was circunscribed under
Entry 51 of List 1Il. It had to/ be borne in nmnd that, by

conmon standards, ethyl alcohol - (which had 95 ‘per’ cent
strength) was an industrial alcohol and was not fit for
human consunption. The ISl specifications had divided ethyl
al cohol (as known in the trade) into several ~ kinds  of
al cohol . Beverages and industrial al cohols were clearly and
differently treated. Rectified spirit for i ndustria
purposes was defined as spirit purified by distillation
having a strength not less than 95 per cent by volune of

ethyl alcohol. Dictionaries and technical books showed that
rectified spirit (95 per cent ) was an industrial alcoho
and not potable as such. It appeared, therefore,  that
i ndustrial alcohol, which was ethyl alcohol (95 per cent),

by itself was not only non-potable but was highly toxic. The
range of potable alcohol varied from country spirit to
whi sky and the ethyl al cohol content thereof varied between
19 to about 43 percent, according to the ISl specifications.
In other words, ethyl alcohol (95 per cent) was not an
al coholic liquor for human consunption but coul d be used as
araw naterial or input, after processing and substantia
dilution, in the production of whisky, gin, country |iquor
etc. In the light of experience and developnent, it was
necessary to state that "intoxicating liquor" neant only
that |iquor which was consumabl e by human beings as it was.
What the State seeks to levy excise duty upon in the
Gruop 'B cases is the wastage of liquor after distillation
but before dilution; and in the Goup 'D case, the pipeline
loss of liquor during the process of manufacture, before
dilution. It is clear, therefore, that what the State seeks
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to levy excise duty wupon is not alcoholic liquor for human
consunption but the raw material or input still in process
of being rendered fit for consunption by human beings. The
State is not enpowered to levy excise duty on the raw
material or input that is in the process of being made into
al coholic liquor for human consunption

That the neasure of excise duty upon alcoholic |iquor
for human consunption is the al coholic strength thereof does
not nake any difference is this behalf. It is only the
al coholic strength of the final product which is relevant.

The process of obscuration, concerned in the Goup 'C
cases, needs explanation. The process of obscuration takes
place in the manufacture  of rum other than white rum

Therein carenel is added to plain spirit. This results in
obscuration or an apparant but not actual loss of proof
gallons, that 1is, of alcoholic strength. It is wupon this

apparent loss that the State seeks to | evy excise duty. The
aspect of = obscuration is dealt with in Rule 775 of the U P.
Exci se Rul'es, ~ 1910 This rule indicates that the caranel is

added to " plain spirit. In the wit petition out of which
Speci al Leave Petition No.3211/80 warises, it was averred
thus: "Because at the -stageat which Caranel is added no

spirit is ready or _available for human consunption and as
such no duty be levied at that stage". In the reply filed by
the State there /was no denial of the avernent. It s,
therefore, clear that the obscurationis 'not of alcoholic
[iquor for human consunption and the 1l evy of excise thereon
is beyond the State’ s power.

M. Sehgal dreq our attention to Rul e 775
af orementi oned and various other rules in the U P. Excise
Rul es, 1910, which indicate the node of levy of excise duty
upon al cohol ot her than al coholic |iquor for human
consunption. It will be renenbered that the U P. Excise Act,
1910, was amended in 1950 to include Section 3(22-a) whereby
the power of the State to levy excise duty was limited to
that conferred wupon it by Entry 51 of List Il. The Rul es,
however wide do not appear to have been sinilarly anended.
However wide the Rules may be, they cannot extend 'the power
of the State to Ilevy excise duty, whichis limted by the
Constitution and the statute. It is, therefore, not
necessary to refer to the Rules in any detail

M. Sehgal submitted, in the alternative that if it was
the ultimate beverage which al one was exigible, the process
of determining the wastage and |evying excise duty thereon
was only regulatory and, therefore, perm ssible, we are here
concerned with the denmand of the State for excise duty. The
power of the State to demand excise duty is limted in the
manner aforenmenti oned. The demand for excise duty is not a
regul atory nmeasure. The power of the State to |evy excise
duty cannot be expanded with reference to its power to
regul ate manufacture. W are not required to and  do not
express any opinionin regard to the power of the State to
regul ate the manufacture of alcoholic Iiquor for' hunman
consunpti on.

In the result, the appeals are allowed only insofar as
they relate to the |evy of excise duty upon the wastage of
Indian made foreign |iquor exported outside the State of
Utter Predesh. The judgnents and orders of the Hi gh Court
in so far as they hold that the State has no power to |evy
exci se duty wupon such wastage are set aside. For the rest,
the appeal s are dism ssed and the judgnents and orders under
appeal uphel d.

There shall be no order as to costs.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 8 of 8




