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ACT:

Presidential and Vice-Presidential Election Act 31 of
1952--Part 111 of Act whether ultra vires Art. 71(1) of
Constitution of India 1950 El ection of  President | whether
can be challenged on grounds other than those nentioned in
s. 18-Validity of s. 5(2)Section whether ultra vires Art. 58
of Constitution-Candidate signing his nomnation paper
bef ore proposer or seconder-Nom nation paper whether |iable
to be rejected Validity of s. 21-Wether section suffers
from vice of excessive delegation of legislative power-
"Undue influence’ in s. 18 meaning of-Statenents wthin
purview of s. 171 G of Indian Penal Code whether can -also
fall under s. 171C- Connivance by candi date of exercise of
undue i nfluence by others, proof-Material ef f ect on
el ection, proof-Bribery, evidence of.

Cost s-El ection Petition-Wen costs nay be refused.
Presidential and Vice-Presidential Election Rules, 1952-
Validity of Rules 4(1)and 4(2)-Requirenent that' nom nation
paper nust be acconpanied by certified copy of . entry in
el ectoral roll relating to candi date, whether arbitrary and
unreasonable and wultra vires s. 21 of Act 317 of 1952
-Validity of rr. 4(3) and 6(3)-Requirenment that elector
shall not subscribe whether as proposer or seconder ' nore
t han one nom nation paper at any el ecti on, whet her
contravenes s. 5(2) of Act 31 of 1952 Certified copy of
el ectoral roll entry relating to candi date-Wo can issue.
Constitution of India, 1950, Art. 58-Age of candidate for
office of President of I|ndia-Mnimmage prescribed as 35
years-Entry in electoral roll showi ng candidate’s age as
above 35 years-Candidate’s own statenment as to date of birth
showing he is below 35 years-Rejection of nom nation paper
whet her justifi ed.

Constitution, of India, 1950, Arts. 54, 367, 372 and 372-A-
General Causes Act, s. 3(58)-Union Territory whet her
"State’ within meaning of Art. 54-Elected menbers of
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Legi sl atures of Union Territories whether nmust be included
in Electoral College for election to office of President of
I ndi a.

HEADNOTE:

The election to the office of President of India held in
August 1969 was challenged in five election petitions filed
in this Court . The nmain question that "fell for
consi derati on was whether the distribution of an anonynous
panphl et nmaking defamatory statenents about one of the
candidates at the election, in the manner alleged by the
petitioners, anounted to exercise of undue influence wthin
the neaning of s. 18 of the Presidential and Vice-
Presidential Election Act 31 of 1952 read with s. 171 C of
the Indian Penal Code.~ In this connection the Court had
further to decide whether the panphlet was published and
di stributed by the wi nning candidate or with his connivance,
by his supporters, and whether the result of the election
was materially affected by the publication and distribution
of the panphlet in question. ~The other questions of law at

fell for consideration were (1) whether Part 111 of Act 31
of 1952 had
198

the effect of curtailing the jurisdiction of this Court
under Art. 71(1) of the Constitution and was therefore ultra
vires, (ii) whether an election under the ‘Act could be
chal | enged on grounds other thanthose nmentioned in s. 18 of
Act 31 of 1952 which fell in Part Il thereof; (iii) whether
s. 21 of the Act was void because of excessive del egation of
| egislative power; (iv) whether r. 4(1) was ultra vires s.
21 and al so void because it was arbitrary and
unr easonabl e; consequently whether r.4(2)was void; (v) | whether
the prohibition in r. 4(3) on an -elector proposing or
secondi ng nore than one candidate was ultra vires s. 5(2) of
Act 31 of 1952; consequently whether s. 6(3) was void; (Vi)
whet her nonination paper of one of the candidates was
rightly rejected when the electoral roll showed the
candi date’s age as above 35 years but the candidate’'s own
statenment its to his date of birth showed that he was bel ow
35 years; (vii) whether certified copy of entry in el ectora
roll relating to candidate nust under the Rules be “issued
ei t her by the Electoral Registration Oficer or t he
Assistant Electoral Registration Oficer; (viii) whether a
nomi nati on paper signed first by the candi dat e and
thereafter by his proposer and seconder could be treated as
valid; (ix) whether the elected representatives of. the
Legislatures of Union Territories are entitled to be
included in the Electoral College for the election of
President of India on the footing that the word  'State’
includes "Union Territories’; (x) whether s. 5(2) of Act 31
of 1952 is ultra vires Art, 58 of the Constitution;  (xi)
whet her the offence of ’bribery’ as alleged by the
petitioners was shown to have been commtted and (xii)
whether in the circumstances of the case costs should be
awarded to the winning party. Dismissing the petitions,
HELD: (A Per Sikri, Shelat and Vaidialingam JJ.
(Bhargava and Mttee, JJ. dissenting) : (a) Though undue
i nfluence for purpose of s. 123 the Representation of the
Peopl e Act, 1951 has the sane nmeaning as in the present Act
that section does not go as far as s. 18 of the present Act
so as to provide that even if it is commtted by a third
party that is to say not an el ection agent nor a person with
the consent of the returned candidate, the election would
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still be declared to be void provided it has been materially
af fected by such undue influence. Fromthe fact that both
these Acts were enacted by the sane |egislature and Act 31
of 1952 was passed after the Representation of the People
Act was passed, it is clear that Parlianent deliberately
made s. 18 stricter than the Representation of the People
Act, firstly, by using the word "his consent” and secondly,
by including undue influence commtted even by a stranger
having nothing to do with returned candidate as a ground for
declaring the election to be void, the only condition in
respect of such an Act being that it should have materially
affected the election. The object of doing so is obvious.
nanely, that Parlianment wanted to ensure that in respect of
an election for the highest office in the realmthe el ection
should be conpletely free  from any inproper influence
emanating even froma third party with whom the returned
candi date had no connection and w thout any connivance on
his part. The only limtation placed ins. 18 is that in
such a case It has'to be established that the election was
materially ~affected The questions, therefore, which would
arise under s. 18 would be: (1) Has the offence of wundue
i nfluence been conmitted ? (2) If so, was it conmitted by
the returned candi date or by a person with his connivance ?
and (3) Even if the offence was commtted by a stranger and
wi thout the connivance of the returned candidate, has the
conmttal of that offence by such "any  person' materially
affected the el ection? [222 E-223B]

The argunment that s. 171 C of the Indian Penal Code does not
apply to the first stage when the el ector goes through the
mental process of weighing nmerits and denmerits of the
candi dates but only to the second stage when having nmade his
choi ce he goes to cast his vote in favour of

199

the candidate of his choice, cannot ~be accepted. The
argunent conpl etely di sregards the structure and provisions
of s. 171C. The section is enacted in three parts. The

first stage contains the definition of wundue influence.
This is in wde terns and renders a person voluntarily
interfering or attenpting to interfere wth  the free
exercise of any electoral right guilty of commtting undue

i nfl uence. That this is very wide is indicated by the
opening sentence of sub-s. (2) that is, "without prejudice
to the generality of the provisions of sub-s. (1)". 1t is
well settled that when it,,, expression is wused anything

contained in the provisions followi ng this expression. is not
intended to cut down the generality of the neaning  of the
precedi ng provision. [224 G 225 B]

Ki ngs enperor v. Sibnath Banerji [1945] F.C. R 195, referred
to.

It follows that sub-s. (1) has to be looked at as it is
without restricting its provisions by what is contained in
sub-s. (2). Sub-s. (3) throws a great deal of light on this
guestion. It proceeds on the assunption that a declaration
of public policy or a prom se of public action or the nere
exercise of a legal right can interfere with an electora
right, and therefore it provides that if there is no
intention to interfere with the electoral right it shall not
be deemed to be interference within the meaning of this
section. Such a declaration of public policy or the prom se
of public action can only act and tend to interfere at the
stage when a voter is trying to make up his mnd as to which
candi dat e he woul d support. [225 B-D

Sub-s. (3) further proceeds on the basis that the expression
"free exercise of the electoral right" does not nmean that a
voter is not to be influenced. This expression has to be
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read in the context of an election in a denocratic society
and the candidates and their supporters nust naturally be
allowed to canvass support by all Jlegal and legitimte
neans. This exercise of the right by a candidate or his
supporters to canvass support does not interfere or attenpt
tointerfere with the free exercise of the electoral right.
What does however attenpt to interfere with the exercise of
an electoral right is "tyranny over the mnd". If the
contention of the respondent was to be accepted it would be
quite legitimate on the part of the candidate or his
supporters to hypnotise a voter and then send himto vote.
At the stage of. casting his ballot paper there would be no
pressure cast on himbecause his mnd has already been nmade
up for himby the hypnotiser.[225-E-G

From a reading of s. 171G it is clear that in pursuit of
purity of elections the |egislature frowned upon attenpts to
assail such purity by neans of false statenents relevant to
the personal character and conduct of the candi date and made
such acts punishable thereunder.  But the fact that naking
of such a false statement is a distinct offence under s. 171
G does not and cannot nean that it cannot take the graver
form of undue influence punishable under s. 171F. The fal se
statement may be of such virulent, wvulgar or scurrilous
character that it would either deter or tend to deter voters
from supporting /'that candidate whom they would have
supported in the free exercise of their electoral right but
for their being affected or attenpted to be affected by the
maker or the publisher of such a statenent. Therefore, it
is the degree of gravity of the allegation which will be the
determning factor in deciding whether it falls under s.
171C or s. 171G If the allegation, though false and
relating to a candidate’ s personal character or . conduct,
made wth the intent to affect the result of an election

does not amount to interference or  attenpt at such
interference, the offence would be the |esser one. ' If, on
the other hand, it anmounts to interference or an attenpt to
interfere it would be the graver offence Linder s. 171F read
with s. 171C. [225 DG

200
The above view is supported by the statenent of objects and
reasons attached to the bill which ultimately resulted .in

the enactment of Ch. | XA of the Indian Penal Code, and by a
nunber of decisions given on simlar statutory provisions.
[226 B-H

Anritsar City (Mhammadan) Constituency - Case No. 2-The
Indian Election Cases (1935-50) Dobia Vol. 11, 150-157;
Juj har Singh v. Bhairon Lal 7 E.L.R 457, 461; ~Radhakanta
M shra v. N tyanand Mahapatra, 19 E.L.R 203, = and Baburao
Patel v. Dr. Zakir Husain, [1968] 2 S.C R 133

145. referred to.

(b) On the evidence in the case it nust be held “that the
panphlet in question was distributed by post and in the
Central Hall of Parlianent by some nenbers of Parliament and
there was wi de discussion about it in the Central Hall. The
al l egations in the panphlet, nmade agai nst one of the |[|osing
candi dates were covered under s. 171C1.P.C. even if they
may be covered under s. 171G [231 F; 257 B]

The argurment that the panphlet could not cone under s. 171C
because it was anonynously distributed was fallacious. A
series of anonynous attenpts in a country like ours would
have as nmuch if not nore, effect as one open powerful
attenpt. It would be dangerous to provide a sanctuary for
anonynous attenpts. Moreover, when nenbers of Parliament
distribute a panmphlet in the Central Hall it has the sane
effect as if they had endorsed the panmphlet in witing. [231
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Accordingly it nust be held that the distribution of the
panphl et by post as also distribution in the Central Hal
constituted an attenpt to interfere with the free exercise
of the right of vote-within S. 18 of the Act. [232 (

(c) There was however no evidence to show that the
respondent had any connection with the panphlet or with its
di stri bution. Nor was there any evidence to show that
anyone connected with the distribution either through the
post or in the Central Hall had any contact wth the
respondent, or that he distributed it with his know edge or
conni vance. [257 D E]

(d) It is well settled that the burden of proving that the
result of the election has been materially affected is on
the petitioners. As ~held by this Court in Samant N
Bal kri shna v. George Fernandes, the matter cannot be decided
on possibility or reasonable judicial guess. There was no
justification for over-ruling that decision. [265 D 266 C
Vashi st Narain v. Dev Chandra, {1955] 1 S.C R 509, Mhadeo
v. Babu ' Udai Pratap Singh, Al.R 1966 S.C. 824, Paoka
Hai kip v. Rishang C.A. No. 683/1958 dt. 12-8-1968, GK
Samal v. R V. Rao, C A No. 1540/69 dt. 20-1-1970, Surendra
Nat h Khosla v. Dalip Singh, [1957] S.C.R 179, relied on.
Samant N. Bal krishna v. ‘George Fernandes, A.l.R 1969 S.C
1201, reaffirmed.

On the evidence in the present case it was difficult to hold
that the petitioners had proved that the publication and
di stribution of the panphlet materially affected the result
of the election. It only leadsto the conclusion that it
probably did have sone effect but the vast majority of the
electors were able to throw off the effect of the  panphl et
and vote according to their own personal w sh or “according
to the mandate of their party. [269 B-(]

201

Per Bhargava, J. : Sub-section (1) of s. 171C in genera
terns makes any act an 'undue influence’ if it interferes or
attenpts to interfere with the free exercise  of any

electoral right and if it is conmitted voluntarily. The
el ectoral right according to the definition in s. 171A(b) is
the right of a voter to vote or refrain fromuvoting. Undue

i nfl uence can be held to be commtted if the person charged
with the offence interferes or attenpts to interfere wth
the free exercise of this right of voting or refraining from
voti ng. When an el ector exercises the right of voting it
can be envi saged that he goes through the nental process of
first taking a decision that he will vote in favour of a
particul ar candidate and thereafter, having. nade up his
mnd, he has to go and exercise that electoral right by
casting the vote in favour of the candi date chosen by /him
The |language used in s. 171C indicates that the offence of
undue influence cones in at the second stage ‘when the
of fender interferes or attenpt-, to interfere with the free
exercise of that choice of voting in accordance wth the
deci sion already taken by the voter. |It, therefore, follows
that iif any acts are done which nerely influence the voter
in maki ng his choice between one candi date or another, they
will not anmount to interference with the free exercise of
the electoral right. 1In fact all canvassing that is carried
on and which is considered legitimte is intended to
i nfl uence the choice of a voter at the first stage and that
is quite permissible. Once the choice has been made by the
voter, there should be no interference with the free
exerci se by himof that choice by actually casting the vote,
or in the alternative there may be cases where a voter may
decide that he will not vote for any candidate at all but
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sone acts are done which conpel himto cast his vote. It is
in such cases that the offence of undue influence wll be
hel d to have been conmitted.

The Ilanguage wused in the definition of undue influence
inmplies that an offence of undue influence will be held to
have been conmitted if the elector having made up his mnd
to cast a vote for a particular candi date does not do so
because 'of the act of the offender, and this can only be if
he is under the threat or fear of sone adverse consequence.
Whenever any threat of adverse consequences is given it wll

tend to divert the elector from freely exercising his
el ectoral right by voting for the candi date chosen by him
for the purpose. 1In a case where the voter is threatened
with an injury as defined in the Indian Penal Code, it has
to be deened under s. 171C (2) (a) that it interferes with
the free exercise of 'the electoral right of the voter and
the same appliesif the elector is induced or attenpt is
made to induce himto believe that he or any person in whom
he is interested will becone or will be rendered an object
of divine displeasure or of spiritual censure. There can

however, —be cases where the threat nay not he of an injury
as defined ins. 44 |1.P.C., where the harmcaused nust be
illegal. [320 H 321

Mere propaganda against a candi date cannot be held to be
exerci se of undue/influence. The word free is used in s.
171C 1. P.C. as qualifying ,exercise’ and not as ’'qualifying

the word 'vote’ . | If undue influence bad been interference
with the exercise of free vote, possibly the definition
could have been construed as “indicating that influence
brought on the m nd of a voter so as to change the manner of
his voting by affecting his choice and judgment in selecting
the candidate for whomhe is going to cast his vote would be
conprised within undue influence. The word free having been
used as qualifying the word ' exercise’ gives the indication
that the freedom envisaged is to cast the vote in accordance
with the choice already arrived at and. if such freedom of
casting the vote in that nanner is interfered with the
of fence of undue influence wll be held to have been
comm tted.

[322 A-C

The subject of influence at the stage of making a choice was
dealt with

202

in Ch. [|XA of the Indian Penal Code under a separate —and
distinct provision which is contained in-s. 171G Thi s
section clearly recognises, that, at elections, there is
bound to be propaganda in which candidates or their
supporters may be issuing statements so as to influence the
voters against their rival candidates, and it " limts the
prohibition by law to only those statenents of fact /which
are false, or believed to be false, or believed not to be
true, inrelation to the personal character or conduct of
any candidate. These false statements about the persona

character and conduct of the candidate may of course  be
scurrilous and foul, but even then, the offence committed
would fall under s. 171G |.P.C. which nakes the offence
puni shable with the fine only. On, the other hand, an
of fence of undue influence as .defined ins. 171CI|.P.C has
been nmade puni shable under s. 171F |.P.C. with inprisonment
of either description for a termwhich nmay extend to one
year or with fine, or with both. If it is held that false
propaganda against personal character or conduct of a
candi date can anount to undue influence the person indul gi ng
in that propaganda woul d becone |iable to punishment under
s. 171F 1.P.C which has been considered a nore serious
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offence by being nade punishable with inmprisonment in

addition to, or, in the alternative wth fine. Thi s
interpretation would thus meke S. 171G |.P.C., totally
ineffective and otiose. If the false statements as to

personal character or conduct are held to be punishable
under s. 171F as constituting the offence of undue
i nfluence, there would be no point in prosecuting the sane
person for the | ess serious offence under s. 171G [323 C
324 A

In the Representation of the People Act, 1951 also, undue
influence is ,defined in alnost the sane | anguage as that
contained in s. 171@ ]1.P.C. In that Act an el ection can be
declared void not only on the ground of comrission of the
corrupt practice of undue influence, but also on the ground
;of publication of false propaganda as to the persona
character or conduct of a candidate. Parlianment, however,
chose not to include any such provision in Act 31 of 1952
whi ch was passed when the Representation of the People Act,

1951 had al ready been enacted and enforced. The om ssion
nmay be deliberate or accidental but, in either case, it is
not for the court to attempt-to fill up this gap by

enlarging the neaning to be given to the expression 'undue
i nfl uence, which is the corrupt practice included in the Act
as a ground for setting aside the election. It is clear
from the scheme of Ch. |XA of the Indian Penal Code that
fal se propaganda as to the personal character and conduct of
a candidate was created as a separate offence and the
definition given in's. 171C of undue influence was not in-
tended to lay down that such propaganda wll amount to
interference with the free exercise of electoral right so as
to constitute undue influence. [324 F-325 A

Case law referred to

(b) In the present case the contents of the pamphlet in
guestion did not contain any threat of a nature which  would
constitute undue influence as explained above. But even on
the assumption that the publication of this panphlet could
constitute wundue influence the election of the respondent
was not liable to be set aside because it had ‘not/ been
proved that the distribution by post or in the Central Hal
of Parlianment was with connivance of the respondent or had
materially affected the result of the election. [337 B-F]

Per Mtter, J.-The only difference between the Act of 1951
and the Act of 1952 lies in the fact that under the latter
Act corrupt practice of bribery and undue influence by one
who was not a party to the election or his agent are also
brought in. But the nature and character of undue influence
under both the Acts renmains the same. There.is no reason
for taking the view that what would not be undue influence
under the Act of 1951 can becone one under the Act of ~ 1952.
[354 F-G

203

If publication of any defamatory natter relating to a
candidate was to, be treated as a direct or indirect
interference or an attenpt to interference with the exercise
of any electoral right-under the wide words of s. 171C(1),
there would have been no occasion for the legislature to
provide for it separately under s. 123(4) of the Act of
1951. The same position would obtain under the Act of 1952,
and before any publication of defamatory natter relating to
a candidate can be treated as conm ssion of the offence of
undue influence there nust be sone overt act in addition to
the nere publication, sone attenpt or persuasion of a voter
to restrain the free choice of a candidate before, the |[|aw
of undue influence is excited. [354H 355B]

The deci ded cases are sufficient to reject the respondent’s
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contention that in under to establish undue influence it
must be shown that there was .sonme threat to a voter or at
| east an element of conplusion in the appeal to him The
cases also show that it would. be futile to. attenpt to Ilay
down a sinple test applicable to all sets of facts and
ci rcunst ances where undue influence is alleged to have been
exerci sed. It can however be said that an attenpt on the
part of anybody to deflect a voter’'s will away froma parti-
cul ar candi date by creating prejudi ce against or hatred for
him as for instance by casting false aspersions on his
personal conduct and character whether by spoken words or in
witing may be sufficient for the purpose of establishing
the conm ssion of undue influence., Mich would however de-
pend on the nature of the attenpt, the position of the
person nmaking it, and the manner in which it is nade. The
nmere publication by postal despatch of an anonynous but
scurrilous panphlet relating to the personal character of a
candidate to voters all and, sundry mght attract the
operation of s. 171G of the Indian Penal Code but would fal
short of s. 171C. But if such a panphlet is pressed upon
voters and nethods of inducement applied to them specially
by others who are equally interested in the election
different considerations may well arise. In such a case a
court of law may legitimately hold that the dissem nators of
the panmphlet were /attenpting to canalise or force the wll
of others away from the person whose character was assail ed.
[263 B-F]

Case-law referred to

(b) There can be no doubt that a charge of undue influence
is in the nature of a crimnal charge and nust be proved by
cogent and reliable evidence not on the nmere ground of
bal ance of probability but on reasonable certainty that the
persons charged therewith have commtted the of fence, on the
strength of evidence which | eaves no scope for doubt as to
whet her they had done so. Although the re are inherent
differences between the trial of an election petition and
that of a crimnal charge in the matter of investigation
the vital point of identity for the two trials is'that the
court nust be able to conme to the  conclusion -beyond any
reasonable doubt as to the conmission of the corrupt
practice. However onerous the task of the court my be
because of the partisan nature of the witnesses it cannot
reject the oral evidence adduced nerely on that ground, but
it has to exanmine the sane carefully and cone to a concl u-
sion whether the evidence establishes the corrupt practice
beyond reasonabl e doubt. Even in a crinminal trial the court
can hold a person guilty of a crinme on the strength of
evidence of partisan wtnesses if they are found to be
reliable although there may be no i ndependent corroboration
t her eof and there is no reason to depart from that
principle in the trial of an election petition wher e
charges of offences cul pabl e under the Indian Penal Code are
| evel l ed. [366 F-367 G

Case-law referred to

(b) In the present case although the panphlet in question
was defamatory, the evidence fell short of any persona
appeal through the nmeans of the panmphlet and it could not be
hel d that the of fence of undue influence

204

distribution my attract culpability under s. 171G of the
I ndi an Penal Code but woul d not per se attract s. 171C [380
Dl

(b) Per Bhar gava, J. (Sikri, Shel at , Mtter and
Vai di al i ngam JJ. concurring)

The contention that Part 11l of the Act is ultra vires Art.
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71 (1) of the Constitution on the ground that it purports to
curtail the jurisdiction conferred on the Suprenme Court to
enquire into and decide all doubts and disputes arising out
of or in connection with the election of a President or
Vi ce-President by laying down certain limtations such as
the grounds on which only the election of a President may be
chall enged in an election petition, cannot be accepted. A
simlar contention was rejected by this Court inDr. N B

Khare's case. Even if it is accepted that Art.- 71(1) Ilays
down the jurisdiction of the Suprene Court, the manner in
which that jurisdiction is to be exercised can only be
regul ated by an Act of Parlianment passed in exercise of its

power under Art. 71(3). In exercise of the power to
regulate all nmatters relating to or connected with the
election of a President or Vice-President, Par | i ament

clearly had the power of laying down the grounds on which
the el ection can be challenged and set aside, in addition to
other matters relating to the election. [295 B-297 B

Dr. N. /B. Khare v. Election Comm ssion of India, [1958]
S.C. R 648, appl ied.

The fact that Art. 71(1) does not contain a provision
corresponding to that in Art. 329(b) which specifically
mentions a law nade for calling in question an election by
an election petition, could not lead to an inference in
support of the petitioner’s argunment. Article 329(b) is a
provision which lays down a limtation on the manner in
which an election can be called in~ question, while the
procedure for calling in question the election, as well as
the grounds on which the election can be called in question
can only be laid down by Parlianment by a | aw passed under
Art. 327. In the case of Art. 71, it appears that no need
was felt of making a provision simlar to Art. 329(b) when
M. 71(1) itself laid down the linitationthat all ' doubts
and disputes arising out of or in connection wth the
el ection of a President or Vice-President are to be inquired
into and decided by the Supreme Court whose decision shal
be final. [297 C(Q

(ii) On the above finding that Part Ill is not ultra vires,
the contention that the petitioners were entitled to
chal |l enge the election on grounds other than those nentioned
ins. 18 of the Act, nust also fail. 1315 H

(i) The power of making rules conferred on the Centra
Government by s. 21 of the Act is subject to two principles
of gui dance. One is that the rules are to be nmde after

consulting the Election Conm ssion, and the second is~ that
the Rules nust be such as are needed for carrying out the
purposes of the Act. Such power being already limted by
the purposes of the Act cannot be held to be  unguided or
even arbitrary, even though Parlianent did not choose to |ay
down the requirenent that the Rules franmed nmust be laid on
the table of the two Houses of Parlianment and should be
subject to nodification or annulment within a specific
period. in fact, Parlianent all the tinme has power of
altering the Rules by anending the Act itself in case it
di sapproves any of the Rules made by the Government, while
any Rule, which is shown to have been nade in contravention
of the provisions of the Act, would be declared void by the
Court not on the ground that there was excessive delegation
of legislative power, but that it goes beyond the scope of
the power conferred

205

on the Governnent under s. 21 of the Act. Section 21 of the
Act cannot therefore be held to be void on any ground. [298
B-@G

(iv) The contention that r. 4(1) of the Presidential & Vice-
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Presidential Rules 1952 is beyond the rul e naking power of
the Government wunder s. 21 of the Act 31 of 1952 has no
force. Cause (d) of subs. (2) of s. 21 lays down that the
Rul es made wunder that section may, in particular, and
without prejudice to the generality of the power granted
under sub-s. (1), provide for the formand manner in which
nom nati ons may be nade and the procedure to be followed in
respect of the presentation of nom nation papers; and the
requirenent that a certified copy of the entry showing that
t he candidate being nonmnated is an elector for a
Parliamentary constituency which al one nakes himeligible to
stand as a candidate for the office of President or Vice-
Presi dent nust acconpany the nom nation paper falls squarely
within this clause. This requirenent relates to the manner
of proving that the candidate is an elector in a
Parliamentary constituency. In any case, this provision in
r. 4(1) would be fully covered by s. 21(1) of the Act
i nasmuch as the requirenment is for no other purpose except
of ensuring a snooth and proper election to the office of
Presi dent' or Vice-President which object can be achieved by
enabling the Returning O ficer to ensure that candidates,
whose nomi nations are accepted by him are eligible for
el ection. [299 C F]

Ranjit Singh v. PritamSingh & Os. [1966] 3 S.C R 543
appl i ed.

The election to the office of a President or Vice-President
may not coincide with or be very close to ‘the tine when
there is general revision of the electoral rolls, so that
the electoral roll printed or published nearabout the time
of general election,, may be out of date by the tinme the
election for the office of a President or Vice-President is
hel d. The publishes electoral roll ~ may therefore be
msleading if it is allowed to be filed before the Returning
Oficer to showeligibility in the case of a Presidential or
Vice-Presidential election. That seens to be the reason why
r. 4(1) lays down that a certified copy of the entry alone
will be the proper manner of (satisfying the Returning
Oficer of the eligibility of the candidate. The rule is
therefore neither arbitrary nor unreasonabl e.

Accordingly r. 4(1) must be held to be valid: Rule 4(2)
whi ch prescribes the consequence for non-conpliance with the
requirement of r. 4(1) must also be held to be valid as it
is intended nerely to make the valid r. 4(1) effective. [301
Fl

(v) The submission that s. 5(2) should be read as
conferring any right either on the candidate or ~on the
el ectors in respect of signing of nom nation papers cannot
be accepted. Had there been an intention to confer a right
on any of themthe | anguage woul d have been different giving
such indication by |aying down what the candidate and the
electors are entitled to do in respect of a nomination
paper . oviously, s. 5 only lays down the essentia

ingredients of the process of nomnation, |eaving the
details of the manner of nomination to be filled up by Rules
made by the Governnent under s. 21 of the Act. Rul e 4(3)
which requires that no el ector shall subscribe whether as
proposer or seconder, nore than one nom nation paper at any
el ection, is thus, supplenentary to s. 5(2) as containing a
nore detailed direction in respect of filing of nom nation
papers. [302 D 303A]

The fact that there is no ban in s. 5(2) of the Act on an
el ector signing nore than one nom nati on paper as a proposer
or a seconder does not, therefore, nmean that r. 4(3) of the
Rul es coul d not have been

206
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conpetently nade by the Governnent Rule 4(3) on the face of
it contains a very reasonable direction. |If there is only
one vacancy for which election is to be held, an elector can
reasonably be expected to nominate only one candidate as
proposer and put him forward before the other electors as a
suitable person to be chosen. Simlarly, when seconding a
nom nation paper, an elector indicates his preference for
that candidate to the general electorate which is to cast
votes at the election. |If the indication of such choice is
restricted to as many candi dates as there are vacancies, the
provision is, on the face of it salutary and conducive to
proper election. [303 H 304 B]

The historical background of the Rules relating to el ections
in India also bears out that such a provision has always
been considered desirable. A simlar provision exists in
the Rul es governing elections in England. [304 C- 305 DO

In the circunstances it nust be held that r. 4(3) of the
Rul es was validly nade by the Governnent in exercise of its
rule nmeking power under s. 21 of the Act; that Rule being
valid r. 6(3) (c) of the Rules which is consequential, mnust
al so be held to be valid. [305 H

Anol ak  Chand v. Raghuvir Singh, [1968] 3 S.C R 246,
referred to.

(vi) The entry in the electoral roll showing a candidate as
being above 35 years of age has Ilittle value when the
candidate’s own statenment to the Returning Officer as to his
date of birth shows that he is bel ow 35 years of age. [306
E- F]

(vii) There is nothing in the Rules framed under the Act
or under the Representation of the People ~Act, 1950 and
Rul es framed thereunder, requiring that a certified copy of
the electoral roll nust necessarily be issued by either an
El ectoral Registration Oficer or an Assistant Electora

Regi stration O ficer. Every government servant, who has
custody of a document, is conpetent” to issue certified
copi es of that docunent. [308 B

(viii) Wen the Act was enacted in 1952, the law in
India, as adm nistered by various Election Tribunals, was
clear that the order in which signatures are nade’ on a
nom nation paper by the candidate the proposer ~and the
seconder is immterial and no nom nation paper - would be
invalid it the signatures are nade by the candidate before

the pro-Act nust be presunmed to know that this was the
law as interpreted in India and consequently, when t he
| anguage incorporated in s. 5(2) of the Act was used, it

nmust have been intended that nomi nation papers woul d not be
invalid by reason of the candidate making his~ signature
bef ore the proposer and the seconder. [312 C E]

Therefore, in the present case, the nonmi nation papers of the
candidate who signed his nomination paper before t he
proposer and the seconder as well as those of the “candidate
who signed his nom nation paper before his seconder, were
rightly accepted, [312 F]

Case-law referred to

(ix) The argunment that the definition of "State’ in s. 3(58)
of the General C auses Act includes Union. Territories and
therefore the el ected nmenbers of the Legislative Assenblies
of the Union Territories are also to be included in the
El ectoral College, must be rejected. [313 D E]

It is true that under Art. 367, the General dause,; Act
applies for interpretation of the Constitution as it applies
for the interpretation of ,in Act of the Legislature of the
Dom nion of India but that Act has been applied as it stood
an 26th January, 1950 when the Constitution

207
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cane into force subject only to any adaptations and
nodi fications that nmay be nade therein under Art. 372. The
General C auses Act as it was defined State so as to include
a Union Territory. This was done by Art. 372 A which was
i ntroduced by the Constitution 7th Anendnment Act, 1956. The
new definition of State in s. 3(5) of the General C auses
Act as a result of the nodifications and adaptations under
Art. 372(A) would, no doubt, apply to the interpretation of
al | laws of Parliament but it cannot apply to t he
interpretation of the Constitution because Art. 367 was not
amended and it was not laid down that the General C auses
Act as adapted and nodified under any Article other than
Art. 372 wll also apply to the interpretation of the
Constitution since its anmendment in 1956. Since, until its
amendment in 1956, Section 3(58) of the CGeneral O auses Act
did not define 'State’ as-including Union Territories for
purposes of interpretation of Art. 54, the Union Territories
cannot be treated as included inthe word 'State. [313 E-314
Bl

Furt her the nenbers of Houses known as Legi sl ative
Assenblies under Art., 168 can be nmenbers of the El ectora
Col  ege under Art. 54. in the case of Union Territories the
provision for legislatures is contained in Art. 239A but
that Article does  not  nention that —any house of the
| egi slature created for any Union Territories will be known
as Legislative Assembly. Al that that Article lays down is
that Parlianent nay by |law create a body whether elected or
partly nom nated or partly elected to function as a
Legislature in the Union Territory. Such a  Legislature
created by Parliament is not a, Legislative Assenbly as
contenplated under Art. 168 or Art. 54, Menber s of
Legi slatures created for Union Territories under Art. 239A
cannot, therefore be held to be nmenbers of Legislative
Assenbl i es of States. They were, therefore, rightly
excluded fromthe El ectoral College. [314 C E

(x) On the face of it the argument that s. 5(2) of the Act
contravenes Art. 58 or any other Article of the Constitution
has no force at all. The requirement laid ‘down by
Parliament that every person nust. be nonmnated by two
el ectors as proposer and seconder is a reasonabl e
requirenent relating to regulation of election tothe office
of President and cannot be held to be a curtailment of ~the
right of a candidate to stand as candi date under Art. 58.
[315 E]

(xi) If in fact a licence had been granted to  a private
l[imted company with the specific purpose of obtaining the
vot e of an electors for the respondent,; that coul d
constitute bribery. However fromthe evidence |ed on this
i ssue on behalf of the petitioners thensel ves no case at al
of commi ssion of the offence of bribery during the -election
peri od coul d possibly be established. [316 G H]

(© Per Sikri, Shelat and Vaidialingam JJ. (Bhargava and
Mtter, JJ. Concurring)-The parties nmust bear their own
costs., The panphl et had been sent by post and distributed
in the Central Hall and this justified the petitioners in
bringing the two main petitions. Mst of the evidence which
was led in court dealt with the question of the distribution
of the panphlet. Further, a nunber of w tnesses had not
told the whole truth. It was distressing to see truths
being sacrificed at the altar of politica

advant age by these witnesses. [288 B-(]

JUDGVENT:
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ORI G NAL JURI SDICTION,: Election Petitions Nos. 1 and 3 to 5
of 1969.

Petitions wunder Part 1Il of the Presidential and Vice-
Presidential Elections Act, 1952.

308Sup.Cl /71

208

M S. Qpta, K C Sharma, K L. Rathi and C L.
Lakhanpal, for the petitioner (in E.P. No. 1 of 1969).
person (in E. P. No. 3 of 1969).

K. C. Sharma, K. L. Rathi, C. L. Lakhanpal, S. K. Dhingra
and M S. Cupta, for the petitioners (in EEP. No. 4 of
1969).

S. C. Mlik, M S @Qptaand K L. Rathi, for the
petitioners (in E.P. No. 5 of 1969).

C K. Daphtary, D. Narsaraju, Mhan Kumaramangalam S. T.
Desai, S. K. Dhol akia and A.S. Nanbiar, for the respondent
(in EEP. No. 11, 1969).

Jagadi sh Swarup, Soliciter-Ceneral, L. M Singhvi, R H
Dhebar and S. P. Nayar, for respondent No. 1 (in EP. No. 3
of 1969) and the Attorney-General for India, Election
Comm ssion__of India and “Returning  Oficer, Presidentia
El ection (in E.Ps. Nos,, 3 to 5 of 1969).

C.. K Daphtary, D. Narsaraju, Mhan Kumaramangal am A S.

Nanbi ar and S. K. Dhclakia, for respondent No. 2 (in EP.
No. 3 of 1969).

C. K. Daphtary, D.” Narsaraju, S. T. Desai, Mhan Kunara
nmangal am H K L. Bhagat, S. K. - Dholakia, J. B.
Dadachanji, Ravinder Narain and O - C. WMathur, for the
respondent (in E. Ps. Nos. and 5 of 1969).

Jagadi sh Swarup, Solicitor-General, L. M Singhvi, S P
Nayar, R H.  Dhebar and Lily Thomas, for the Attorney-

Gener al for India, Election Commission of India and
Returning O ficer, Presidential Election (in EE P. No. 1 of
1969) .

The Judgrment of S. M Sikri, J. M Shelat and C. A Vaidi a-
ingam JJ- was delivered by Sikri, J. Bhargava, /' J. and

Mtter, J. gave separate opinions.

These four election petitions filed under s. 14 of the
Presidential a Vice-Presedential Election Act (XXXl of 1952)
(hereinafter referred,to as the Act), and Art. 71 " of the
Constitution of India challenge the election of the
respondent Shri V. V. Gri, to the office of the President
of India. The petitioner in Election Petition No. 1 of
1969, Shri Shiv Kirpal Singh, was a candidate in the
el ection, and so was the petitioner in Election Petition No.
3, Shri Phul, Singh.. The noninations of both t hese
petitioners were rejected by the Ret ur ni ng Oficer

El ection Petition No. 4 was filed by Shri N Sri| Rama Reddy,
M P., and twelve other electors, all menbers of Parlianent.
El ection Petition No. 5 was filed by Shri Abdul’ Gbani Dar

M P., and nine other nmenbers of

209

Parliament and eight nmenbers of Legislative Assenblies of
Haryana, Madhya Pradesh and Bihar. Shri V. V. Gri is the
sol e respondent in Election Petitions Nos. 1, 4 and 5 while
in Election Petition No. 3 he was inpleaded as respondent
No. 2 and Union of India, through the El ection Comi ssion

was i npl eaded, as respondent No. 1.

After the sad demi se of the then President of India, Dr.
Zakir Hussain, on My 3, 1969, the Election Comm ssion
issued a notification under s. 4 of the Act appointing July
24, 1969, as the last date for filing the nom nation papers,
July 26, 1969, as the date for scrutiny of the nomination
papers, and July 29, 1969, as the last date for wthdrawa

of nomination papers. Polling was fixed for August 16,
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1969. 24 nomination papers were filed before the Returning
Oficer. On scrutiny which took place on July 26, 1969, the
Returning Oficer rejected 9 nomination papers, including
the nom nation papers of Shri Shiv Kirpal Singh, petitioner
in Election Petition No. 1, and Shri Phul Singh, petitioner
in Election Petition No. 3. He accepted the nom nation
papers of 15 candi dates. No candidate withdrew his
nom nation by the due date. Counting of votes took place on
August 20, 1969, when the result was announced and the
respondent, Shri V. V. Gri, was declared el ected.
The el ection was sought to be challenged on various grounds
in these election petitions. Sonme of these grounds were
conmmon. The grounds nmay be broadly fornulated as foll ows
(1) That the nom nation papers of Shri Shiv
Kirpal Si'ngh, Shri Charan Lal Sahu and Shri
Yogi Raj were wongly accepted by t he
Ret urni ng O ficer;
(2) That the nomnation papers of Shri V. V.
Gri. the respondent, were wongly accepted by
the Returning Oficer;
(3) That the nomination papers of Shri
Raj bhoj Pandurang Nathuji, Shri Santosh Singh
Kachhwaha, Shri Babu Lal Mag and Shri  Ram
Dul ate Tripathi were wongly accepted by the
Returning O ficer;
(4) That Part |11 and section 21 of the Act
are ultra-vires, the Constitution;
(5) That Rules 4 and 6(3)(a) of t he
Presidential and Vice-Presidential Election
Rul es, 1952 (hereinafter referred to as the
Rul es), pronulgated under section 21 of the
Act, are ultra vires the Constitution and the

Act;
210
(6) That t he el ected nmenbers of t he
Legi sl ative Assenbli es of the Uni on

Territories were entitled to be included in
the Electoral college for the election of the
President and their wrongful non-inclusion had
not only materially affected the result of the
election but also violated Art. 14 of the
Consti tution;
(7) That the petitioners were entitled to
dispute the election even on grounds other
than those nentioned in s. 18 of the Act;
(8) That the offence of bribery at the
el ecti on had been conmitted by the respondent
and his supporters with his connivance; and
(9) That the result of the el ection had been
materially affected by the comission of the
of fence of bribery by persons other than the
respondent .

In addition to these allegations it was alleged that the

of fence of wundue influence had been conmtted at the

election wth the connivance of the respondent. In —any
event the result of the election had been materially
affected by the commission of this offence. W wll

el aborate the pleadings on this point when we cone to dea
with the issues arising out of that allegation.

We have read the judgment prepared by Bhargava, J. He has
dealt fully with the issues arising out of the allegations
other than the allegation of undue influence and, as we
agree with him it is not necessary to add anything to his
reasoni ng. We may, however, reproduce the issues and the
concl usi ons t hereon.
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I ssue No. 5 of Election Petitions Nos. 1, 4 and 5/ 1969
E. P. No. 1 : Whether section 21 of the Act is ultra-vires
the Constitution of |ndia

E. P. Nos : Whether Part |1l and section 21 of the Act are
ultra vires the Constitution of India ?
W hold that Part |11l and section 21 of the Act are not

ultra vires the Constitution of India.
| ssue No. 6 of Election Petitions Nos. 1, 4 and 5/69
E. P. Nos. 1, 4 & 5 : whether Rules 4 and 6
(3) (e) of the Rules are wultra vires the
Constitution and the rul e-maki ng power of the
Central Covernnent ?
211
We hold that r. 4(3) of the Rules was validly
made by the Governnent in exercise of its
rul e-maki ng —power under S. 21 of the Act.
That ~ rule” being valid, rule 6(3)(e) of the
Rul'es, ~which is consequential, must also be
hel d to be valid.
Issue No. 1 inElection Petitions Nos. 1, 4 &
5/ 1969
E.P. No. 1 : Wether the nomination papers of
the petitioner, Charan Lal Sahu and Yogi Raj
were wongly rejected as alleged in paragraphs
5(a) /and(b), 6 and 7 of the petition ?
E.P. No. 4: Wether the nonination papers of
Shiv.  Kirpal Singh, Charan Lal “Sahu and Yog
Raj ‘were wongly rejected, as alleged in
par agraphs 8(a), and 9(a), (b) and (c) of the
petition ?
E.P. No. 5. Wether the nomination papers of
Shiv Kirpal Singh, Charan Lal Sahu ‘and Yog
Raj were wongly rejected as alleged in
par agraphs 8(a) and 9 of the petition ?
We hold that the nonmination paper of Shri Shiv Kirpal 'Singh
was rightly rejected on the ground that it was not
acconpani ed by a certified copy of the entry relating to him
in the electoral roll of the Parlianentary constituency in
which he was registered as a voter. W further  hold that
the nonination paper of Shri Charan Lal Sahu was rightly
rejected on the ground that he was not 35 years of age on
the date of nom nation. W also hold that —the nomnation
paper of Shri Yogi Raj was rightly rejected on the ~ground
that he had been proposed and seconded by the sane el ectors
who had proposed and seconded another - candidate, Shr
Raj bhoj Pandurang Nathuji, the nom nation paper ~of the
latter having been received earlier by the Ret ur ni ng
Oficer.
Issue No. 2 in Election Petition Nos. 1 and 5 and |Issue’ No.
3 in Election Petition No. 4 of 1969
E.P. No. 1: Whet her the nom nation paper
of the respondent were wongly accepted as
al | eged in paragraphs 5(c) and8 of t he
petition ?
E.P. No. 4: Whet her the nom nation papers
of the respondent were wongly accepted as
alleged in paragraphs 8(c) and 11 of the
petition ?
E.P. No. 5 :Wether the nomination papers of
the respondent were wongly accepted as
alleged in paragraphs 8(b) andl0 of t he
petition ?
W hold that the nomination papers of the
r espondent wer e validly accept ed. The
certified copies of the electoral roll filed
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with the nomi nation papers were issued by the
appropriate authority.
212
Issue No. 3 in E.Ps. Nos. 1 & 5 and issue No.
2 in E.P. No. 4/1969
E.P. No. 1 : Wether the nomi nation papers of
Raj bhoj Pandurang Nathuji and Babu Lal Mag
were wongly accepted as alleged in paras 5(d)
and 9 of the petition ?
E.P. No. 4: \Wuether the nomination papers of
Raj bhoj Pandurang Nat huji, Babu Lal Mg and
Ram Dulare Tripathi were wongly accepted as
al | eged i n paragraphs 8(b) and 10(a), (b) and
(c) of the petition ?
E.P. No. 5 : Wether the nonmination papers of
Raj bhoj Pandurang Nathuji, Santosh Si ngh
Kachhwaha, Babu. Lal Mag and Ram Dul are
Tripathi~ were wongly accepted as alleged in
paragraphs 8(c) and 1 1 of the petition ?
We " hold that the nom nation paper of Shri
Raj bhoj Pandur ang Nat huj i was validly
accepted, the certified copy of the electora
roll filed by himwas a valid and a good copy.
We further hold that the nom nation paper of
Shri / Santosh Si ngh Kachhwaha was not invalid
even though he signed hi's nom nation paper
before his seconder had signed it. H s
nom nat.i on paper, therefore,  was rightly
accepted. We further hold that the nom nation
paper of - Shri Babu Lal Mag was not invalid
even though he had signed his nonination
paper before it was signed by the proposer and
the seconder. Hi s nom nation paper was,
therefore, rightly accepted’. W further hold
that the nom nation paper of Shri Ram Dul are
Tri pat hi was not invalid. The di sput ed
signatures have not been shown to 'be not
genui ne.
Issue No. 4 in EP. No. 1 and issue No. 7 in
E.P. Nos. 4 and 5 of 1969
(a) VWet her the elected nmenbers of the
Legi sl ative Assenbl i es of the Uni on
Territories were entitled to be included in
the electoral college for the election of the
President *?
(b) If so, whether the non-inclusion of the
menbers of the Legislative Assenblies of the
Union Territories in the electoral college
amounts to non-conpliance with the  provisions
of the Constitution ? If so, whether the
result of the election has been materially
affected by such non-conpli ance.
(c) Wet her the all eged non-conpliance wth
the provisions of the Constitution has
violated Article 14 of the Constitution?

213
we hold that nmenbers of Legislatures created
for Union Territories under Art. 239A cannot
be hel d to be nenbers of Legi sl ative
Assenmblies of States. They were, therefore,
rightly excluded fromthe electoral college.
| ssue No. 4(a) in Election Petition No. 1 and
| ssues Nos. 7(a) in Election Petitions Nos. 4
and 5 are accordingly decided against the
petitioners. |In view of this conclusion Issue
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No. 4(b) and Issue No. 4(c) of Election
Petition No. 1 and |Issues Nos. 7(b) and (c) of
El ection Petitions Nos. 4 and 5 do not ari se.
Issues Nos. 1 and 2 in Election Petition No.
3 of 1969

1. VWhet her the nom nation paper of Phu
Singh, the petitioner, was wongly rejected ?
2. Wat relief, if any, is the petitioner
entitled to ?

We hold that the nonination paper of Shri Phu
Singh was rightly rejected on the ground that
hi s nom nati on paper was not signed either by
a proposer or a seconder. Election Petition
No. 3 of 1969 accordingly fails and is liable
to be di sm ssed.

Issue No. 8 in Election Petitions Nos. 4 and
5/ 1969

E.P. No. 4 : (a) Wuether the petitioners are
entitled to dispute the election of the
r espondent on grounds ot her t han t hose
mentioned in'section 18 of the Act?

(b) If issue No. 8(a) is decided in favour
of the petitioners,

(1) whet her the respondent or any person
with/ his connivance printed, published and
di stributed the panphl et, ‘at Annexure A-3, to
the petition ?

(ii) " Whether the panphlet, at Annexure A-3,
cont ai-ned any false statenent of facts
relating to the personal character and conduct
of N Sanjiva Reddy, a candidate, at the
election and other persons naned in t he
panphl et ?

(iii) Whether the persons- found responsible
for publishing the panphlet believed t he
statenments made therein as true or had reason
to believe themto be true ?

(iv) \Whether the panphl et was published wth
the object of prejudicing the prospects of the
el ection of Sanjiva Reddy and furthering the
prospects of the election of the respondent
?

(v) Whet her the election of the respondent
is liable to be declared void on this ground ?
214

E.P. No. 5: Issue No. 8 in Election Petition
No. 5 is substantially the same except that
the annexure in Petition No. 5 is Annexure A-
38 and not Annexure A-3.

On the first part of Issue No. 8 we hold that
the petitioners are not entitled to- dispute
the election of the respondent on 'grounds
ot her than those nentioned in s. 8 of the Act.
The ot her part of the i ssues, as a
consequence, do not arise at all

I ssues Nos. 9, 9A and 10 in E. P. No. 5/1969

9. Whet her the respondent or any other
person with his connivance comitted the
of fence of bribery as alleged in paragraph 15
of the petition ?

9A. Whet her the allegations in para 15
constitute bribery within the neaning of the
Act ?

10. Whet her the offence of bribery was
conmitted at the el ection by any other person
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wi thout the connivance of the respondent as
all eged in paragraph 15 of the petition, and
if so, whether it materially affected the
result of the election ?

W hold that no offence of bribery was

conmitted in the matter of grant of |I|icence
for the Polyester Factory to Swadeshi Cotton
MIls.

This |l eaves Issues Nos. 4 in Election Petition
No. 4 and El ection Petition No. 5. These read
as foll ows

E.P. No. 4

(a) VWhether all or any of the allegations
made in paragraphs 8(e) and 13(a) to (m of
the petition constitute in |aw an offence of
undue i nfluence under section 1 8 (1)(a) of
the Act ?

(b) VWet her the said allegations nade in
par agraphs 8(e) and 13(a) to (n) are true and
proved ?

) In the event of these allegations being
proved and constituting undue influence,

(i) whet her the returned candidate has
conmi tted the offence of undue influence ?
(ii)/ whether the offence of undue influence
was conmitted by his workers, and if so, wth
hi s ‘conni vance ?

215
(iii) whether the offence of undue influence
was committed by ot hers wi t hout hi s

connivance, and if so, whether that has
material affected the result of the election ?
E.P. No. 5
(a) VWhet her all or any of the allegations
made in paragraphs 8(e) and 13 of the petition
constitute in law an offence of undue
i nfl uence under section 18 (1)(a) of the Act
(b) Wet her t he sai d al | egations in
par agraphs 8(e) and 13 are true and proved ?
(c) In the event of these allegations being
proved and constituting undue infl uence-
(1) whet her the returned candidate has
comm tted the of fence of undue influence ?
(ii) whether the offence of undue influence
was conmitted by his workers, and if so,~ with
hi s conni vance ?
(iii) whether the offence of undue influence
was conmitted by ot hers wi t hout hi s
connivance, and if so, whether  that has
materially affected, the result of t he
el ection ?

We may now refer to the pleadings relevant to Issue No. 5 in

El ection Petition No. 5.

In para 8(e) of the petition it is stated that the offences

of undue influence at the election have been commtted by

the returned candidate and by his supporters wth the

conni vance of the returned candidate. It is further stated
that the material facts, in support of this ground are in
para 13 of the petition. |In para 13(a) are set out the

facts which according to the petitioners led to the sharp
cl eavage between the el ectors of the Congress Party and al

electors in general. 1In brief, the history of the dispute
between the two sections of the party, which we will refer
to as Congress (R) led by Shri Jagjivan Ram and Congress (0)
led by Shri Nijalingappa, was set out. W need not extract
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the pleadings on this part of the case in detail because we
will briefly refer to the background of the dispute and the
facts as proved before us. But we nay nention that this
Court is not concerned with the nerits of the dispute
between the two sections of the Congress Party and we wll
consider this matter only insofar as it throws any light on
the question of the offence of undue influence.
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In par agr aph 13(b)(ii) it was al | eged t hat " Shr
Ni jalingappa, Shri S. K Patil, Shri K Kamaraj, Shr
Morarji Desai and Shri Y. B. Chavan, electors at the
el ection, were threatened by Snt. Indira Gandhi on July 12,

1969, at Bangal ore with serious consequences with the object
of unduly influencing these people or changing their
decision to nomnate. Shri N. Sanjiva Reddy as their
candi dat e. The threat given was repeated subsequently
between 12th and-16th July, 1969 a nunber of times." By
or der dated January 23, 1970, we directed that the
petitioners were not entitled to |l ead evidence on this. sub-
para because we were of the opinion that these allegations,
even it accepted, did not constitute any interference wth

the electoral right as defined in s '. 171-A of the Indian
Penal Code, i.e. the right to vote or refrain fromvoting at
an election. As far as Shri Sanjiva Reddy was concerned
there is no allegation that the Prine Mnister had

interfered or attenpted to interfere with his right to stand
as a candi date.

In para 13(b)(iii) it was alleged that ‘a nunber of
supporters of the returned candidate, and in particul ar Shri
Jagjivan Ram Shri Yunus Sal eem~ Shri Shashi® Bhushan, Shr
Krishan Kant and Shri Chandra Shekhar, Shri Jagat. Narain
Shri  Mohan Dharia and Shri S. M Banerji, with the  consent
or the connivance of the returned candi date, published by
free distribution a panphlet, Annexure A-38, in Hindi and
English, in cyclostyled formas well, as in printed form in
whi ch very serious allegations were made which amobunted. to
undue i nfluence within the neaning of s. 17.1C of the Indian
Penal Code.

In para 13(b)(iv) it was alleged that "this panphlet was
distributed from 9th to 16th August, 1969, anong all the
electors of the electoral college for the Presidentia
election. During these days it was al so-distributed in-the
Central Hall ’'of the Parlianent by the persons nentioned
above. A large nunber of electors were asked to read the
contents of this panphlet and they were asked "W1I| you vote
for such a debauch and corrupt man ?" The minds  of the
voters were so unduly influenced and an inpression was
pur posel y sought to be created that if M. Reddy was el ected
to the office of the President of India, the Rashtrapati
Bhavan will become a centre of vice and immorality and that
Shri Reddy will assune dictatorial powers and will “bring an
end to denocracy in 'India. This scare was created in the
m nds of the electors with the direct object of interfering
with their free exercise of their electoral right to vote
for the candidate of their choice. As a single instance
Shri Yunus Sal eem approached Shri Abdul Chani Dar, Menber of
Parliament, one of the petitioners herein, and talked to him
in this behalf as stated earlier. This was said in the
presence of a number of Menbers of Parlianent.”
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In sub-para 13(b)(v) it was alleged that the petitioner
Shri Abdul Ghani Dar, "wote a letter to Shri V. V. Qri
copy of which was endorsed to the Prine Mnister and Shr
Humayun Kabir." In this letter the petitioner requested Shr

" V. V. Gri, to condemm those who had published this
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panphl et and nake a public statenent dissociating hinself
from and denounci ng the publishers of the panphlet but Shri
V. V. Gri failed to do SO

In sub-para 12 (b) (vi) it was alleged that "this low |eve
panphl et had evoked great public and press criticismand it
cane out openly in the press that such low | evel panmphlets

were being distributed in the election canpaign.” It was,
further alleged that even news itens regarding this panphlet
appeared in alnost all |eading newspapers of the country.

In spite of this, the returned candi date, who was repeatedly
har pi ng upon and asking for votes in the name of character,
integrity, etc., failed to dissociate hinself from the
panphl et or even to condemm the sane."

It was alleged in sub-para (viii) that "the |anguage of the
panphl et and the |laudatory references to Snt. Indira Gandh

and her followers thenselves point to the origin of the
panphl et . "

In sub-para (ix) of para 13(b) reference was nade to a
| etter issued by Shri Madhu Li maye, M P., which he wote to
the Election Conm ssion of India, protesting against the
al  eged panphlet and requesting him to take appropriate
action. In sub-para (x) reference is nade to the reply of
the Chief Election Conmssioner. It was alleged in sub-para
(xi) that a simlar letter was witten by Shri Kanwar La

GQupta, MP., to the Election Conmission, .and in sub-para
(xii) reference was nade to the reply of the Chief Election
Conmi ssi oner dat ed August 14, 1969.

In sub-para (xiii) it was alleged that the returned
candi date, Shri V.. V. Gri, made various statenents at
various places condeming the-decision of the Congress
Parlianmentary Board in selecting Shri Reddy as its candidate

and described it as immture. It is further  alleged that
Shri V. V. Gri, "repeatedly stated that a man of character
and integrity should have been selected." "The returned

candidate in well guarded llanguage was stating that M.
Reddy was not a man of character.  He also exhorted Con-
gressmen to denand a right of vote and made capital of the
Congress President’s appeal to Jan Sangh and Swatantara
Party."

In sub-para (c) (1) of para 13 it was alleged that "the
supporters of the returned candidate, Snt. Indira Gandhi,
Shri  Jagjivan Ram Shri Fakhruddin Ali Ahned, Shri Yunus
Saleem Dr. Karan Singh, Shri Dinesh Singh, Shri ~Swaran
Singh, Shri |. K Qijral, Shri Satya Narain Sinha, Shri K

K. Shah and Shri Triguna Sen were all- occupying  high
m nisterial, positions in the Central Cov-
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ernment and they m sused these Positions for furthering the
Prospects of the returned candidate by tel ephoning a | arge
nunber of electors fromtheir mnisterial tel ephones of the
Government, openly telling themthat it was a matter of
prestige and existence for themand that if the electors did
not vote according to their wi shes for Shri V. V. Gri, they
would lose all their patronage and that iif the electors
voted as desired by them they would receive governnenta

patronage at every step. So many electors were called by
the above named Mnisters at their official residences and,
offices in Delhi and undue influence was brought upon them
by ordering themto vote for the returned candidate." It was
further stated that the returned candidate, Shri V. V. Gri,

sounded one of the Mnisters nentioned above to influence
the particular electors, who were not found anenable to his
own influence or persuasion.

In para 13(c)(ii) reference was nade to Shri Yunus Sal eem

Deputy Law M ni ster, obtaining signatures of the nenbers of
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Rajya Sabha on sone paper which in effect anpbunted to
pl edging their support for Shri V. V. Gri, the returned
candi date, and what happened in he Rajya Sabha in connection
with that incident.

In sub-para 13(c)(iii) it is alleged that Shri Fakhruddin
Al'i Ahned and Shri Yunus Sal eemthreatened the Mislimvoters
that Shri Sanjiva Reddy was in fact a candidate of the Jan
Sangh party and if he was elected the fate of the Mislim
conmunity in India will be in anger and in constant threat
of extinction. An instance was given when Shri Yunus Sal eem
met  Shri Abdul Ghani Dar, petitioner, and talked to him in
the same terms. Further, reference was nade to a letter
issued by Shri Abdul Ghani Dar to all Mslim electors
describing such a threat as basel ess and m schievous. In
sub-para (iv) reference was nade to a letter witten by Shr
Abdul Ghani Dar to the press in this connection

In paras 13(c)(v) and (vi) reference was nade to a threat
i ssued to the nmenbers of the Legislative Assenbly of Benga
that if /Shri” Sanjiva Reddy was elected he would enforce
President’s rule in Bengal, thus wi ping off the United Front
Covernment _and t he Legi sl ative Assenbly. Reference was made
to a news item appearing in the papers on August 12, 1969,
in this connection. W need not say anything nore about
this allegation because we refused to allow evidence to be
led on this issue, as the allegations do not, even if
accepted, anmount to "undue influence."

In sub-para (vii) it was alleged that a threat was issued to
the Menbers of the Legislative Assenbly of Andhra Pradesh
that the Assenbly would be dissolved if Shri. Reddy was
el ected. By
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order dated January 23, 1970, we refused to all ow evidence
to be taken on this point as the allegations do not, even if
accepted, anmount to "undue influence,

Sone other allegations of undue influence were made in the
subsequent paras but we did not allowthe petitioners to
| ead evi dence on those paras and they need not be nentioned.
The respondent, Shri V. V. Gri, in his reply first stated
that "I propose to traverse the allegations directly nade
against ne and also the insinuations  or innuendoes that
anything was done at any instance or with ny know edge and

consent or connivance. | submt that | cannot traverse the
all egations nmde against the Prime Mnister or any  other
person, as | do not have personal know edge thereof." ~The

respondent did not, however, adnit any of the allegations or
i nsi nuati ons agai nst such persons and it was submtted that
the petitioners, were put to strict proof of every one of
them

The respondent denied the allegation in sub-para (i) of para

13(b) of the petition and said that "I was always a
appealing to the voters to exercise their vote according to
their conscience and free will. | was, in fact, conducting

nmy canpaign single-handed." In reply to sub-para (iii) the
respondent characterised the allegations as nost reckless,
wild and fal se and enphatically denied them He stated that
"nowhere or at no tinme was it ever alleged wthin ny
know edge that | or ny supporters had anything to do wth
the publication or circulation of the alleged panphlets.”

In reply to sub-para (iv) of para 13(b) the respondent
stated that he had no know edge and did not adnmit any of the
all egations nmde in that para and the petitioners were put
to strict proof. He also did not admit that Shri  Yunus
Sal eem approached Shri Abdul Ghani Dar, as alleged.

In reply to sub-paras (v) and (vi) of para 13(b) the
respondent deni ed that he had received any letter from Shri
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Abdul  Ghani Dar. He stated that the only letter he
received from Shri Abdul Ghani Dar was a letter dated July
24, 1969, in reply to respondent’s circular letter to the
el ectors seeking their support. He further denied that he
ever received a copy of the alleged panphlet. He further
stated : "l say that in fact | sawthe letter of August 11
1969 of Shri Dar and the panphlet attached as annexure to
the Petition only after | received the copy of the Election

Petition and the annexures. | entirely repudiate that | had
anything to do with the panmphlet before its publication or
after its, publication. | also deny that any of ny workers

or supporters had anything to de with it, with my know edge
or conni vance."
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In reply to sub-para (Viii) of para 13 (b) the respondent
deni ed that persons alleged to be his workers and supporters
were distributing the panmphlet-and were telling voters not
to vote for Shri Reddy, as alleged. He characterised both

these ' all'egations as baseless and false. In reply to sub-
para (ix) ~he said that he was not aware of the letter,
Annexure A-39. In reply to sub-para (x) he said t hat
this matter Was not relevant. In reply to sub-para (xi) it

was asserted that Shri Gupta' s allegations were wld and
basel ess and the natter was irrelevant. - In reply to sub-

para (xii) he had no subnission to nmake except that the
matter was irrel evant.
Wth reference to sub-para (xiii) of para 13(b) t he
respondent denied that during his tour of wvarious places
mentioned in the 'said paragraph he stated in_ any well-
guarded | anguage or otherw se that Shri Reddy was not a man
of character. He stated that throughout his statenents he
adhered to the stand he had taken in his first statement of
July 13, 1969, announcing his decision - to stand as a
candi date for the office of the President. He also @ annexed
copy of a Press Statenent issued on August 10, 1969, in
which he reiterated the aforesaid stand.
Wth reference to sub-para (i) of (para 13(c) the respondent
characterised t he al | egati ons as reckl ess, and
irresponsible. The petitioner also denied that. he sounded
any Mnister as alleged in the sub-para.
Wth references to sub-paras (ii), (iii), (iv) and (v)  of
para 13(c) the respondent said that he had no persona
know edge but put the petitioners to strict proof.
The respondent further replied to other paragraphs but noth-
ing much turns on them W may nmention that ~at various
pl aces the' respondent alleged. that the paras were vague
and no particul ars had been given.
The respondent asked for particulars on various points. and
this Court directed particul ars to be, suppl i ed.
Particulars were supplied regarding para 13(b)(xiii) and
para 13(c)(i). We will refer to-the particul ars whenever it
is deened necessary while appreciating the evidence of the
petitioners.
We need not refer in detail to the allegations in Election
Petition No. 4 which are substantially simlar to those in
Petition No. 5. The Advocate-on-Record for Election Petition
No. 4 and Election Petition No. 5 was the same and conmon
evidence Was led in both the petitions and conmon argunents
wer e addressed t hereon.
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From the pleadings and the evidence led the nmmin points
whi ch arise for our determ nation are
(1) What is the true interpretation of s. 18 of the Act
(2) Was the panphlet distributed by post to the electors ?
(3) Was the panphlet distributed in the Central Hall of
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Parliament ?

(4) Does the distribution of the panphl et by post and/or in
the Central Hall constitute undue influence under s. 18 of
the Act ?

(5) Was this panphlet distributed with the connivance of
the returned candi date ?

(6) Whet her the offence of wundue influence was
conmtted by others wthout his connivance, and if so,
whether it had material effect on the result of the
el ecti on?

Let wus first address ourselves to the question of
interpretation of s. 18. W have read the views expressed by
Bhargava, J., and Mtter J., but with respect we differ from
them Bhargava, J., has held that the distribution of the
panphl et ampunted to an offence under s. 171G |.P.C., and
not under s. 171C, |.P.C.  According to Mtter, J
di stribution of the panphlet by post and in the Central Hal
does not by itself fall within S. 18 of the Presidential and
Vi ce-Presidential Election Act, 1952. According to him
bef ore any publication of a defamatory natter relating to a
candi date can be treated as commi ssion of the offence of
undue influence there nust be sone overt act in addition to
the nere publication-sone attenpt or persuasion of a voter
to restrain the free choice of a candidate before the |aw

of undue influence Jis attracted. In our opinion, i f
di stribution of the panphlet by post to electors or in the
Central Hal | is proved it would constitute "undue

influence’ within s. 18 and it is not necessary for the
petitioners to go ‘further and prove that statenents
contai ned in the panphlet were nmade the subject of a verba
appeal or persuasion by one nenber of the electoral college
to another and particularly to those inthe Congress fold.
The Presidential and Vice-Presidential Elections Act,

1952, was passed to regulate certain matters relating to or
connected wth elections to the office, inter alia, of the
President of India. Part 11l of the Act deals with disputes
regarding elections and S. 18 therein contained |ays down
the grounds for declaring the election of a returned
candidate to be void. The relevant part of the section
provi des :

"I'f the Supreme Court is of opinion
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(a) that the offence of bribery or - undue

influence at the election has been conmmitted

by the returned candidate or by ~any _person

wi th the connivance of the returned candi date;

or
(b) that the result of the election  has
been nmmterially affected (i) by reason /that
the offence of bribery or undue influence at
the el ection has been conmitted by any person
who is neither the returned candidate nor a
person acting with his connivance. ..
the Supreme Court shall declare the election
of the returned candidate to be void."
Under s. 18, therefore, the election has to be declared to
be void if, anongst other things, undue influence has been
conmitted (i) by the returned candidate hinself, (ii) by a
person wth his connivance or (iii) by any person who is
neither the returned candi date nor one having acted with his
conni vance, if the result of the election has been
materially affected. Section 18(2) declares that for the
purposes of this section the offences of bribery and undue
i nfluence at an el ection have the sane neaning as in Chapter
| X-A of the Indian Penal Code.
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W nmmy here conpare the provisions of s. 18(1)(a) and s.
18(1) (b) (i) read with s. 18(2) wth s. 123 of t he
Representation of the People Act, 1951. This section |ays
down corrupt practices for the purposes of that Act which
i ncl ude undue influence upon proof of which an election has
to be set aside. Though undue influence for purposes of
that Act has the sane nmeaning as in the present Act, that
section does not go as far as s. 18 of the present Act so as
to provide that even if it is conmmtted by a third party,
that is to say, not an election agent nor a person with the
consent of the returned candidate, the election would stil
be declared to be void provided of course that it has been
materially affected by such undue influence,. Fromthe fact
that both these Acts were enacted by the sane Legislature
and Act 31 of 1952 was passed after the Representation of
the People Act was passed, it is clear that Parlianent
deliberately made s. 18 stricter than the Representation of
the People Act, firstly, by using the words "connivance of
the returned candidate" instead of the words "his consent",
and secondly, by -including undue influence comitted even by
a stranger, —having nothing to do wth the ret urned
candidate, as a ground for declaring the election to be
void, the only condition in respect of such an act being
that it should have materially affected the el ection. The
object of doing /so is obvious, nanely, that Parlianent
wanted to ensure that in respect of an election for the
hi ghest office in the realmthe el ection should be conple-
tely free fromany i nproper influence emanating even froma
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third party with whom the returned candidate had no
connection and w thout any connivance on his-part.  The only
l[imtation, as aforesaid, placed ins. 18 is that in such 'a
case it has to be established that the election was
materially affected. The questions, therefore, which  would
arise under s. 18 would be : (1) Has the of fence of undue
i nfluence been conmtted ? (2) If so, was it conmtted by
the returned candi date or by a person with his connivance ?
and (3) even if the offence conmmtted was by a stranger and
wi t hout the connivance of the returned candidate, has the
commttal of that offence by such ™any person" naterially
affected the election ?
Chapter | XA of the Penal Code which deals with offences
relating to elections was introduced in the Code by the
Indian Election Ofences and Inquiries Act (XXXI X of 1920).
Section 171A defines ’'candidate’ and ’'electoral right’: An
el ectoral right nmeans the right of a person to stand or not
to stand as, or to withdraw frombeing, a candidate or to
vote or refrain fromvoting at an election. Section 171C
which deals with the offence of undue influence reads as-
under
"(1) Whoever vol untarily interferes or
attenpts to interfere with the free exercise
of any electoral right commts the offence of
undue influence at an el ection
(2) Wthout prejudice to the generality  of
the provisions of sub-section (1), whoever (a)
threatens any candidate or voter, or any

person in whom a candidate or voter is
interested, with injury of any kind, or

(b) i nduces or attenpts to i nduce a
candidate or voter to believe that he or any
person in whomhe is interested will becone or
will be rendered an object of Di vi ne

di spl easure or of spiritual censure,
shall be deened to interfere with the free
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exercise of the electoral right of such
candi date or voter, within the neaning of sub-
section(1)."
Sub-section (3) |lays down that
"A declaration of public policy or a promse
of public action, or the mere exercise of a
legal right without intent to interfere wth
an electoral right, shall not be deened to be
i nterference within the neaning of this
section."
Section 171F provides for the penalty for the offence of
undue influence which is either inprisonnent upto one year
or with fine or both. Section 171G provides
3-L308 sup /71
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" \Whoever withintent to affect the result of
an election makes or publishes any statenent
purporting to be a statement of fact which is
fal se~ and which he either, knows or believes
to be fal se or does not believe to be true in
relation to the personal character or conduct
of any candi date shall be punished with fine."
The el ectoral right of an elector, as defined in S. 171A(b)
of the Indian Penal” Code, nmeans "the right of a person to
stand, or not to/stand as, or to withdraw from being, a
candi date or to vote or refrain fromvoting at an election.”
It was said that the right to vote envi sages two stages; the
first stage is when the elector goes through the nental
process of weighing the nmerits and demerits of t he
candi dates and then nmeki ng his choice and the second stage
is when having made his choice he goes to cast his vote in
favour of the candidate of his choice. The argunment was
that the |language of s. 171C suggests that undue influence
comes in at the second and not at the' ~ first stage, and

therefore, it can only be by way of some act which inpedes
or obstructs the elector in his freely casting the vote, and
not in any act which precedes the second stage, i.e., during

the stage when he is naking his choice of the candidate whom
he woul d support. This argunent was sought to be buttressed
by the fact that canvassing is pernissible during the first
st age, and therefore, the interference or attenpted
interference contenplated by s. 171C can only be that which
is committed at the stage when the elector exercises his
right, 1i.e., after he has nade up his mind to vote for his
chosen candidate or to refrain fromvoting.- It was further
argued that the words wused ins. 171C were "the free
exercise of vote" and not "exercise of free vote." The use
of those words shows that canvassing or propaganda, however,
virulent, for or against a candidate would not . anmpunt to
undue i nfluence, and that undue influence can only nmean sone
act by way of threat or fear of sone adverse consequence
adnmi ni stered at the time of casting the vote.

We do not think that the Legislature, while fram ng Ch. [|XA
of the Code ever contenpl ated such a dichotony or intended
to give such a narrow neaning to the freedom of franchise
essential in a representative system of government. in our
opi nion the argunent nentioned above is fallacious. It
conpl etely disregards the structure and the provisions of s.
171C. Section 171C is enacted in three Darts. The first
sub-section contains the definition of "undue influence".
This is in wde terns and renders a person voluntarily
interfering or attenpting to interfere wth the free
exercise of any electoral right guilty of conrmtting undue
i nfl uence. That this is very wide is indicated by the
opening sentence of sub-s. (2), i.e. "without prejudice to
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the generality of the
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provi sions of sub-section (1)." It is well-settled that when
this expression is used anything contained in the provisions
following this expression is not intended to cut down the

generality of the meaning of the preceding provision. Thi s
was so held by the Privy Council in King-Enperor v. Sibnath
Banerji(1).

It follows fromthis that we have to | ook at sub-s. (1) as
it is wthout restricting its provisions by what is
contained in sub-s.(2). Sub-s.(3) throws a great deal of
[ight on this questions It proceeds on the assunption that a
declaration of public policy or a prom se of public action
or the nere exercise of a legal right can interfere with an
el ectoral right, and therefore it provides that if there is
no intention to interfere with the electoral right it shal
not be deened to be interference within the neaning of this
section. At what stage would a declaration of public policy
or a prom se of public action act and tend to interfere *?
Surely only at the stage when a voter is trying to nake up
his mnd as to which candi date he would support. If a
declaration of public policy or a prom se of public action
appeals to him his mnd wuld decide in favour of the
candi date who i s propounding the public policy or promsing
a public action. /Having made up his mnd he would then go
and vote and the declaration of public policy having had its
effect it would no | onger have any effect on the physica
final act of casting his vote.

Sub-section (3) further proceeds on the basis that the
expression "free exercise of his electoral right" does not
nmean that a voter is not to be influenced.” This  expression
has to be read in the context of an election in a denocratic
society and the candidates and their supporters nust
naturally be allowed to canvass support by all Ilegal and
legitimate rmeans. They nmay propound their programes,
policies and views on various questions which are exercising
the minds of the electors. This exercise of the right by a
candidate or his supporters to canvass support ~‘does not
interfere, or attenpt to interfere with the free exercise of

the electoral right. VWhat does, however, attenpt to
interfere with the free exercise of an electoral right is,
if we may use the expression, "tyranny over the-m nd". | f

the contention of the respondent is to be accented, it would
be quite legitimte on the part of a candidate or his
supporter to hypnotize a voter and then send him to vote.
At the stage of casting his ballot paper there would be no
pressure cast on himbecause his m nd has al ready been made
up for himby the hypnotiser

It was put like this in a book on El ections

"The freedom of election is two-fold; (1)

freedom in the exercise of judgnent. Every

voter should be free

(1) [1945] F.C. R 195.
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to exercise his own judgnent, in selecting the

candi date he believes to be best fitted to

represent the constituency; (2) Freedomto go

and have the neans of going to the poll to
give his vote without fear or intimnmidation."
(1) &(2) .
We are supported in this view by the statement of Objects
and Reasons attached to the bill which ultimately resulted

in the enactnment of Chapter | XA That statenent explains in
clear language that undue influence was intended to nmean
voluntary interference or attenpted interference wth the
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right of any person to stand or not to stand as or withdraw

from being a candidate or to vote or refrain from vot

and that the definition covers all threats of injury
person or property and all illegal nethods of persuas
and any interference with the liberty of the candi dates
the electors. "The legislature has wisely refrained f

defining the forns interference may take. The ingenuity

the human nmind is unlinmted and perforce the nature
interference nust also be unlimted. ", (1) & (2).

From a reading of s. 171 Git is clear that in pursuit

purity of elections the |egislature frowned upon attenpts
assail such purity by neans of false statements relating

ng,
to

on,
or

rom
of
of

of
to
to

the personal character and conduct of a candidate and nmde

such acts punishable thereunder. But the fact that nak
of such a false statenent is a distinct offence under

i ng
s.

171G does not and cannot nean that it cannot take the graver
form of undue influence punishable under s. 17]F. The fal se

statement = may be of -such virulent, wvulgar or scurri
character 'that it would either deter or tend together vot
from supporting that candidate whom they would h
supported-in the free exercise of their electoral right
for their being affected or attenpted to be affected by
maker or the publisher of such a statenent. Therefore,
is the degree of gravity of the allegation which will be
determning factor in deciding whether it falls under
171C or s. 171G /f the allegation, though false
relating to a candidate s personal character or condu
made wth the intent to affect the result of an electi
does not anobunt to interference or attenpt. at such
interference, the offence would be the |esser one. |If,
the other hand, it amounts to-interference or an attenpt
interfere it would be the graver offence under s. 171F r
with s. 171C

We are also supported in our viewby a nunber of decis
given on simlar statutory provisions. The Covernment
India (Provincial Elections) Corrupt Practices and El ect
Petitions

(1) Law and Practice of Elections & Election Petitio
Nanak Chand--1937

Ed. p. 362.

ous
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ave
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(2) Law of Elections and Election Petitions-Nanak Chand-

1950 Ed. p. 263.
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Order, 1936, <contains the following relevant Provisio
The expression "electoral right" was defined in the s

manner as in s. 171A(b) of the Indian Penal Code. "Corr
practice” in relation to an election by the nmenbers of
Provincial Legislative Assenbly to fill seats in. Provinc
Legi slative Council, neans one of the practices specif

in. Parts | and Il of the First Schedule to this Od
"Undue influence" was defined in clause 2 of the F
Schedule to nmean "any direct or indirect interference
attenpt to interfere on the part of a candidate or
agent, or of any other person with the connivance of
candi date or his agent, or of with the-free exercise
el ectoral right, provided that-
(a) without prejudice to the generality
the provisions of this paragraph, any s
person as is referred to therein who:
(1) threatens any candidate or el ector,
any person in whom a candi date or el ector
interested, with any injury of any kind; or
(ii) induces or attenpts to i nduce
candi date or elector to believe that he,

ns.
ame
upt
a

i al
i ed
er.
rst
or

his
t he
any

of
uch

or
is

a
or

any person in whomhe is interested, wll
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becorme or will be rendered an object of divine
di spl easure or spiritual censure,
shall be deened to interfere with the free

exercise of the electoral right of t hat
candidate or elector within the meaning of
thi s paragraph

(b) a declaration of public policy, or a
prom se of public action, or the nere exercise
of a legal right without intent to interfere
with an electoral right, shall not be deened
to be interference within the nmeaning of this
par agr aph. "

Paragraph 5 of the First Schedule is simlar
to s. 171G and reads as follows :

"The publication by a candidate or his agent,
or by any other person with the connivance of
the ~candidate or-his agent, of any statenent
of ~ fact which is false, and which he either
believes to be false or does not believe to be
true, in relation to the personal character or
conduct of any candidate, or in relation to
t he candi dat ure or wi t hdr awnal of any
candi dat e, being a statenent reasonabl y
cal cul'ated to prejudice the prospects of that
candidate’ s election."
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These provisions were the subject-matter of
deci sion by the Election Tribunal in Anritsar
Gty (Mhamedan) Constituency Case No. 2 (1).
It was observed as follows :

"it is true that the definition of undue
influence is wdely worded and covers al
ki nds of fraudul ent acts or om ssions which in
any way, directly or indirectly, interfere
with the free exercise of any electoral right,
and it is also true that the definition
extends not only to actual interference but
even to an attenpt to interference.

But on the facts the Tribunal observed

"There is no proper —evidence of act ua
interference before wus;, and as regards the
attenpt, we have to see if there was the
deliberate intent to mslead voters and thus
nmake them exercise their electoral right under
the wong inpression that the respondent had
been set wup as a candidate by the Mislim
League. "

It was argued before the Comm ssion . that
t hr eat or elenent of conmpulsion was an
essential ingredient of the corrupt practice
of undue influence. The Conmi ssion observed
"We cannot, however. find any basis 'in the
definition of "undue influence" for t he
proposition that wunless M Zaffar Ali  Khan
threatened, or conpelled the voters to vote in
a particular nanner, the offence of "under
i nfluence" was not conplete. The definition
of "undue influence" is very wide in its terns
and i ncl udes f our di fferent forns of
i nterference Vi z., direct i nterference,
i ndirect interference, direct attenpt to
interfere and indirect attenpt to interfere,
and it is nowhere laid down that such
interference or attenpt to interfere should be
by the nmethod of conpul sion although we are
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prepared to concede that the inducenent nust
be of such a powerful type as would | eave no
free will to the voter in the exercise of his
choice. There would, of course, be in such a
case nmental conpulsion in a sense but it is
not necessary that there should be physica
conpul sion or that a threat nmust be actually
held out by the person who interferes or
attempts to interfere.” (p. 160)

In Jujhar Singh v. Bhairon Lall(1) t he
petitioner was a Ram Rajiya Par i shad
candi date, and the respondent, Bhairon Lall
fought on the Congress ticket. 1t was alleged
that a poster was

(1) The Indian El ection Cases (1935-1950)-

Doabi a-Vol . 1, 150-157.
(2) 7 E.L.R 457, 461.
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publ i shed agai nst'the Ram Rajiya Parishad and
Jagirdars and this constituted undue influence
within s. 123 (2) of ‘the Representation of
People Act, 1951. It was held that the
publication ~of the poster constituted undue
i nfluence. ~ The Commi ssi on observed -.
"It /may- be observed that an attenpt to
interfere by the nethod of compulsion is not
necessary and that _even the nmet hod of
i nducenent nmay be sufficient, provided it
be of such a powerful type as would | eave no
free will to the voter in the exercise of his
choi ce. In other words, actual physi ca
conpul sion is not necessary, ~but, positive
nmental conpul sion nmay be enough to give rise
to an undue influence. For the reasons | which
we shall presently give, we read this sort of
ment al conpul si on in the post er, and,
therefore, hold ‘that it falls wthin the
purvi ew of undue influence."
The sl ogan of the poster was described thus
"Vote for Congress in order toput an end to
the atrocities of the Jagirdars. Onthe left-
hand side, a person-apparently a tenant-is
shown tied up to atree with arope. On the
right, there is a well dressed Jagirdar asking
his nman, who is seen waving a whip, to flog
the tenant. Evidently, the tenant’s wife, who
has apparently attenpted to intervene, has
been t hrown down prostrate on the ground. To
the right hand side of the picture, there is
synbol of 'two bullocks with yoke on, and near
about the slit there are the hands of so many
voters, male and fermale, attenpting to cast
their votes in the ballot box."
In Radhakanta M shra v. Nityananda Mahapatra(l) there was a
di fference of opinion whether the respondent and his agent
had commtted corrupt practice of wundue influence 'bhy
publishing a booklet entitled "why should you vote for ne"
where the picture of a dead body with the objectionable
caption appeared, and it was stated that the individual had
died of police firing and that the Congress had killed him
Barman, J., held that it constituted undue influence while
Rao, J., held that it did not. There being difference of
opi nion, the case went to Das, J., who held that it did not
anmount to undue influence. Das, J., observed regarding s.
123(2) of the Representation of People Act that "there nay




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 30 of 158

be sone el ement of nental conpul sion, but not necessarily a
physical one or a threat actually held out by the person

who interferes or attenpts to interfere." W are not
concerned with the question whether the booklet in that case
constituted wundue influence or not but only wth the
interpretation of the section. Barman, J.,

(1) 19 E.L.R 203.
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observed "A voter nust be able to freely exercise his
electoral right. He nust be a free agent. Al influences
are not necessarily undue or unlawful. Legitimte exercise

of influence by a political party or association or even an
i ndi vidual should not be confused wth undue influence.
Persuasion may be quite |legitimate and nay be fairly pressed
on the voters. On the other hand, pressure of whatever
character, whether acting on the fears, threat, etc., if so
exercised as to overpower the volition w thout convincing
the judgnent is a species of restraint which interferes with
the free exercise of electoral right. It is not necessary to
establish that ~actual violence had been used or even
t hreatened. Mt hods of inducement which are so powerful as
to leave no free will to thevoter in the exercise of his

choi ce may anount to undue: influence. Imaginary terror may
have been created sufficient to deprive himof free agency."
The scope of s. 171C/  I.P.C., was considered in a recent

decision of this Court in Baburao Patel v. Dr. Zakir
Hussai n(1). Wanchoo, C.J., speaking for the Court observed

"I't will be seenfromthe above definition
that the gist ~of undue influence at an
el ection consists in voluntary interference or
attenpt at interference with the free exercise
of any electoral right. Any voluntary ' action

whi ch interferes with or attenpts to
interfere with such free exercise of electora
right-would anount to undue influence. But

even though the definition in sub-s. (1) of

s. 171C is wide internms it cannot take in
nere canvassing in favour of a candidate at an
el ection. If that were so, it would be
i mpossi bl e to run denocratic el ecti ons.
Further sub-s. (2) of s. 171C shows what the
nature of undue influence is though of course
it does not cut down the generality of -the
provi si ons contained in sub-section (1).
Where any threat is held out to any candidate
or voter or any person in whom a candi date car
voter is interested and the threat is of
infjury of any kind, that would anmount to
vol untary i nterference or att enpt at
interference with the free exercise of  elec-
toral right and would be undue influence.
Again where a person induces or attenpts to
i nduce a candidate, or voter to believe that
he or any person in whomhe is interested wl|
becorme or will be rendered an object of Divine
di spl easure or of spiritual censure, that
woul d also anpbunt to voluntary interference
with the free exercise of the electoral right
and woul d be undue influence

(1) [1968] 2 S.C.R 433, 145.
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What is contained in sub-s. (2) of S. 171C is
nmerely illustrative. It is difficult to |lay

down in general terns where nere canvassing
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ends and i nterference or att enpt at
interference with the free exercise of any
el ectoral right begins. That is a matter to
be determined in each case; but there can be
no doubt that if what is done is nerely
canvassing it would no& be wundue influence.
As subsection (3) of s. 171C shows, the nere
exercise of a legal right without intent to
interfere with an electoral right would not be
undue i nfluence."
It is not necessary. to consider the provisions of the
Indian Contract Act or the English Law on the subject
because we have a special definition given by Parlianent.
The question that then arises is : Wether the publication
of this panphlet can be said to constitute undue influence ?
W have no doubt that it does fall within that definition
It is not necessary to reproduce the panphlet in detail as
we shall  only “be giving further publicity to this nost
obj ecti onabl e panphl'et. The panphlet, after giving various
fictitious incidents of sexual inmorality, describes Shri N
Sanjiva Reddy a debauch w thout any sense of shane or
norality. Then the panphlet asks : "Should the name of the

Congress be lowered to such depths that this noral |eper

this depraved man shoul d be set up as the Congress candi date
for the highest post ?* It further adds : "A senior Congress
MP has expressed the fear : |If Sanjiva Reddy becones

President he will turn Rashtrapati Bhavan into a harem a
centre of vice and immorality."
It seenms to us that these allegations are covered under s.
17 1 C, even if they may, be covered under s. 171G  But we
are not concerned with s. 171G because that section has not
been nmde a ground for setting aside an el ection. W are
only concerned with s. 171C. Be that as it may, we ' cannot
add anot her subsection to s. 171C, as follows :
"A false statement of fact in relation to the
personal character or conduct of any candi date
even if made with the intention of interfering
with the electoral right shall not be deened
to be interference within the meaning of this
section."
It was said that this panphlet cannot cone under s. 171C
because it was issued anonynmously and, therefore, it was not
likely to interfere with the choice of the electorate
particularly as the electorate consisted only of nermbers  of
Parliament and Menbers of State Legi sl atures. But, in
our opinion, this argunment is fallacious. First, this has no
rel evance to the question whether any attenpt to interfere
with the electoral right has been nade or not.
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Secondly, a series of anonynobus attenpts in a country |like
ours would have as nuch, if not nore, effect as “one open
powerful attenpt. It would be dangerous to provide a

sanctuary to anonynous attenpts. Thirdly, on the facts of
this case, can we say that the distribution in the Centra

Hall is the same thing as anonynous publication ? If_ a
nmenber of Parlianent distributes a panphlet, is he not
i denti fying hi nsel f with it unl ess he expressly

di sassociates hinself fromthe panphlet ? It seems to us
that the distribution in the Central Hall by nmenbers of
Parliament has the same effect as if they had endorsed the
panphlet in witing.

We are accordingly of the opinion that distribution of the
panphl et by posts also distributionin the Central Hal
constituted an attenpt to interfere with the free exercise
of the right to vote within s. 18 of the Act.
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W nust first nmention that both the parties |led extensive
evidence to prove the genesis of the dispute between the
Congress party |led by Shri Jagjivan Ramand the Congress
party led by Shri Njalingappa. W were told about the
proceedi ngs of the Faridabad session and the Bangalore
Session, and the circunstances attending Shri Mor arj i
Desai’s resi gnation. Furt her the whol e of the
correspondence between the Prime Mnister and Shri N ja-
i ngappa, and between Shri Jagjivan Ram and Shri Fakhruddin
Al'i Ahned and Shri Nijalingappa between August 9 and August
18 was exhibited in the case. But as it is not necessary
for us to determ ne the exact genesis of the dispute we wll
only take note of the fact that both the congress parties
were opposed to each other at the tine of the election and
had different views on certain econonmic issues. and the
Presidential election becane a vital issue between them In
view of the above we will have to judge the evidence given
by the wtnesses wth care, and wherever possible seek
corroboration of the evidence fromcircunstances or other
i ndependent evi dence.
We may now deal with the question whether it is possible to
find out who printed or published the panmphl et and whether
it was distributed by post and/or in the Central Hall of
Par | i ament . Regardi ng the authorship of the panphlet no
evidence has been led by the petitioners but it was
contended on their behalf that if the Panphlet 1is closely
scrutinised there are indications in the panphlet that it is
the work of some congressmen belonging to that party of the
Congress which is now |l ed by Shri Jagjivan Ram Al t hough
this argument appears to be attractive, we cannot cone ’'to
the conclusion that it was the work of the nmenbers of any
particular party. The fact that certain wtnesses ' have
adnmitted that the first part of the panphlet represents
their ideology |eads us nowhere because it would not be
difficult for other persons to
233
reproduce their ideology in words. Their ideology i's well-
known and they are not averse to expounding it “in / great
detail, as was done before us. But as we have already
said, we cannot hold that it is the work of nenbers
bel onging to any particular political party.
Regarding the distribution by post there is overwhelmng
evi dence that the panphlet was widely distributed by post-
Part of it wll be referred to when dealing with the
guestion of distribution of the panphlet ~in the Centra
Hal | . Even the Prime Mnister. Smt . I'ndi ra -~ Gandhi
received a copy of it, as is clear fromher letter Ext. P.
85-dated August 21, 1969, to Shri Madhu Limaye, MP., in
reply to his letter dated August 13, 1969. |In this letter
she, inter alia, wote
"The leaflet cane to ne by post- and I
i medi ately asked the Hone M ni stry to
institute an inquiry as to the source so  that
necessary action could be considered.
This was before | received your letter."
No evidence was led by either side as to
whet her such an Inquiry was nade, and if so,
whet her the authorship of the panphlet was
found out. We may nention that M. Daphtary,
the |earned counsel for the respondent. did
not argue the question about the distribution
by post and admitted that distribution of the
panphl et by post had taken pl ace.
Then we cone to the question of distribution
of the panphlet in the Central Hall. On this
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point the evidence is extrenely conflicting.
Shri  Kanwarlal Gupta, MP., PPW 11, stated
that he saw the panphlet being distributed in
t he Central Hall of Parlianent by some
nmenbers; one was Shri Yunus Sal eem and the
other was Shri Shashi Bhushan. He said that
he was definite about these two nenbers. He
further stated that he did not receive it in
Parliament but sone other nmenbers did and it
was being openly distributed. In Cross-
exam nation he stated that Shri Yunus Sal eem
gave it to two or three people; he came and
gave one  panphlet to each. Shri Gupt a
produced copy of a letter dated August 14,
1969, which he had witten to the Chief

El ecti on Commi ssioner in this connection. In
this letter Ext. P 37-it is. inter alia,
stated :

"Moreover, panphlets are being distributed in
whi-ch vul gar -~ charges have been | evel | ed

agai nst anot her ~candidate for this hi gh
of fice. Character assassination is going on

I am sending a copy of the pamphlet in which
vulgar and filthy attacks have been nmde
against ~Shri N Sanjiva Reddy. This anounts
to corrupt practice under the Election Law
These panphl ets are being distributed
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by the supporters of ’'the Prime Mnister.
Shri M Yunus Saleem a Mmnister in her
Cabinet and sone others are very active in
it." (enphasis supplied)

The Chief Election Conm ssioner acknow edged
this letter by his-d. o. letter-Ext. P 16-
dat ed August 14, 1969. This letter certainly
corroborates Shri Kanwar Lal CGupta’ s statenent
that Shri Yunus Saleemwas distributing this
panphlet but it would be noted that in the
letter to the Election Conmissioner there is
no nmention of the Central Hall of Parliamnent.
We will discuss this letter in detail alittle
| ater.

Smt. Jayabehn Shah, MP., P.W 25, deposed that she saw
this panmphl et being distributed in the Central Hall and -she
saw Shri Shashi Bhushan, MP., distributing.it, although she
did not receive it personally fromhim W may nention that
she bel ongs to the Congress Party headed by Shri
Ni j al i ngappa.

Shri Nanubhai N chhabhai Patel, MP., P.W 26, deposed ' that
he saw the panphlet in the Central Hall of Parlianent / about
the 12th or 13th of August and Shri Yunus Saleem  Shr
Shashi  Bhushan and Shri Chandra Shekhar were distributing
the panphlet; they came to give himthis panphlet but he
told them: "Yes, | have received it in nmy flat.” In answer
to the question what did they tell you" he stated

"They asked ne whether | had gone through this panphlet

t horoughl y. | said, "Yes". Then they told ne "Be carefu
and before voting you consider all these facts."

In answer to the question "who told you" he replied : "M.
Saleem™ In cross-exam nation he said that he had not told

the petitioners or either of them Shri Rama Reddy or Shr
Abdul Ghani Dar,. that the panphlet was distributed by Shri
Jagat Narain, Shri Mhan Dharia or by Shri Yunus Sal eem
This question was put in cross-exanmination in view of the
particulars supplied by Shri Abdul Ghani Dar,, petitioner
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that Shri  Krishan Kant, Shri Chandra Shekhar, Shri Jagat
Narain, Shri Shashi Bhushan and Shri Mhan Dharia had
di stributed the panmphlet, inter alia, to Shri N N Pat el ,
M P., Shri Abdul Ghani Dar had verified that this was on the
i nformati on received fromthe menber of Parlianment mentioned
as recipient of the panphlet.

The | earned counsel For the respondent, M. Daphtary, had at
various tinmes asked questions in cross-exam nation from the
petitioners’ wtnesses in order to elicit the information
they gave to Shri Abdul Ghani Dar or Shri Sri  Rama Reddy
with a 'viewto show that the particulars and the evidence
in nmost cases are in conflict. He says that we should draw
an i nference agai nst the evidence of
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these wi tnesses wherever there is a conflict between what is
stated in the particulars-and what is ultimately stated in
the evidence. |In this particular case it appears that sone
particulars were given by guess wrk rather than by
ascertaining from the wtnesses. We cannot, however,
di shelieve ~witnesses only because the particulars are at
variance with their evidence. But we will bear the fact in
m nd whil e appreciating their evidence.

Shri Mohan Lal Gautam MP., P.W 27, stated that he had
received a copy of this panphlet in, the Central Hall of
Parlianment from ShriShashi Bhushan and he saw it being

distributed to other menbers also. |In cross-examnation it
was put to himthat his inpression that Shri Shashi Bhushan
gave it to him was not correct ~and he replied : "M

recollection is quite correct because | cane here on the
14th August and | had only one day here-15th was holiday and
16th was polling day, so there cannot be any confusion." W
may nention that he was elected on the 13 of "August, 1969,

to the Rajya Sabha and took oath on August 14, 1969.

Shri  C. D. Pande, MP., P.W 29, is oneof the petitioners
in Election Petition No. 4. He deposed that when he was
sitting in the Central Hall he saw the panphlet being
distributed by certain nenbers; he could recollect two or
three and he recollected Shri Shashi Bhushan, Shri - Krishna

Kant and Shri Yunus Sal eem although they did not give hima
copy of the panphlet. 1In cross-examnation he stuck'to the
position and said that they did not give the panphlet to him
because "they were giving to such persons who they thought

fit, because | was too patent not to accept it." In _~answer
to the suggestion that "loyalty was too obvious" he said
"yes".- He was cross-examined in regard to the, particulars

and he said that he never told Shri Sri Rama Reddy that the
panphl et was given to himin the Central Hall of ~Parliament
by Shri Jagjivan Ramand Il other MPs. He al so denied . that
he told Shri Sri Rama Reddy that the panphlet was given to
himon the 11th of August in the Central Hall by Shri /Mbhan
Dharia and Shri Chandra Shekhar.ln the particulars . supplied
by Shri Sri Rama Reddy it is stated that one of the persons
who was given the said panphlet in the Central Hall of
Parliament was Shri C. D. Pande.

Shri  D. N Deb, MP., P.W 30, belonging to the Swatantra
Party, deposed that the panphlet was being distributed in
the Central Hall by Shri Shashi Bhushan and some others who

were in general called ’Young Turks', and Shri Shashi
Bhushan gave hima copy. He said that the panphlet was
distributed openly in the Central Hall. He denied in cross-

exam nation that be told Shri Sri Rama Reddy that Shri
Jagjivan Ram and 11 others gave hima copy of the panphlet.
In the particulars supplied by Shri Abdul Ghani Dar it is
stated that he is one of the persons who was given a copy of
the panphlet in the Central Hall. This is rather
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strange because he stated in cross-exani nation that although
he met Shri Abdul Ghani Dar, it was not he but Shri Sri Ramm
Reddy who asked himto give evidence. He does not say that
he told Shri Abdul Ghani Dar anything in particular.

Shri  Hukam Chand Kachwai, MP., P.W 32, belonging to the
Jan Sangh party, deposed that Shri Shashi Bhushan and Shr
Jagjivan Ram gave the pamphlet to himin the Central Hall
He further said that "M. Shashi Bhushan told ne that M.
Gri was the supporter of the | abour and | should support
himand the other thing that he told me was that M. Sanjiva
Reddy was a characterl ess person and the description of his
character is in this panphlet which | can see." He said that
he received this panphlet in the Central Hall on the 12th of
August . In cross-exaninati on he deposed that Shri  Shash
Bhushan came al one and gave himthe panphlet and further
that Shri Jagjivan Ram had al so given hima simlar panphl et
but that was on August 13, 1969". He further stated that he
went with the panmphlet to his leader, Shri Atal Behari
Baj pai, al though he did not ask Shri Baj pai whet her what was
stated i n-the panphlet was true.~ He further said in cross-
exam nation that he did not neet Shri Abdul Ghani Dar or
Shri Sri Rama Reddy.

St . Pushpabehn Mehta, MP., P.W 36, stated that sone
menbers includi ng ShriShashi Bhushan, were distributing the
panphlet in the Central Hall of the Parlianent and they
were discussing. @ She stated in cross-exam nation that she
did not report to the Security Oficer. In Cross-
exam nation she stuck to her position that' Shri Shash
Bhushan and Shri  Krishan Kant were distributing the
panphl et . She. had not talked to Shri Sri Rama Reddy or
Shri  Abdul Ghani Dar or any other person on  their. behalf
before giving evidence. She stated that there were nany
persons in the Central Hall and they were sitting in groups
and distributing, but she did not nmention Shri Jagjivan
Ramis name in particular. In the particulars supplied by
Shri Abdul Ghani Dar it was stated that she received the
panphlet in the Central Hall of Parliament and Shri’ Krishan
Kant, Shri Chandra Shekhar, Shri Jagat Narain, Shri Shash
Bhushan and Shri Mhan Dharia distributed the panphlet
among others to this wtness.

Shri  Patil Puttappa, MP., P.W 50, said that Shri Yunus
Sal eem was distributing the panphl et anong the nenbers in
the Central Hall of Parlianent and he gave hi mone copy. He
says that he talked to Shri Sal eem and tol d himthat he was
not doing the right thing, and Shri Saleemreplied "It is
none of your business.,, Later on Shri Puttappa said that he
saw Shri Krishan Kant, Shri Chandra Shekhar. Shri  Shash
Bhushan and Shri Mohan Dharia al so distributing the panphl et

in the Central Hall. He did not conplain to the Wtch and
Ward Officer or to the Deputy Speaker
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Shri  Khadil kar, and the reason he gave was : "Since I. had

earlier come to know that M. Kanwarlal Gupta had earlier
conplained to the Election Commissioner and the Deputy
Speaker of the House, Lok Sabha." He 'stuck to his position
in cross-exam nation.He further stated that neither Shri
Abdul Ghani Dar nor anybody on his behal f asked himto cone
and give evidence and that if Shri Dar said on oath that he
had given information relating to this, that would be fal se
He added that till he stepped into the: witness box nobody
had asked himas to what evidence he was, going to give. 1In
the particulars given by Shri Abdul CGhani Dar the only
reference to this witness is in connection with the alleged
distribution of the panphlet on August 9, 1969, by Shri
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Shashi Bhushan, and Shri Krishan Kant, to himat 134, North
Avenue New Delhi. W may nention that in his evidence he
does state that he received one panphlet by post at his
resi dence but he does not say that Shri Shashi Bhushan and
Shri Krishan Kant personally distributed it.

Shri  Sher Khan, MP., P.W 51, stated that he received the
panphlet in the Central Hall and three or four persons, Shr
Shashi Bhushan, Shri-Krishan Kant, Shri Jagat Narain and two
or three other persons gave the panmphlet to him and they
were distributing it openly. |In cross-exam nation he stated
that be-fore coming to give evidence in Court he did not
have conversation with Shri Abdul Ghani Dar or anyone about
what he was going to depose in the Court. In the
particulars it is stated that he received the-panmphlet in
the Central Hall of Parlianent, and Shri Krishan Kant, Shri
Chandra Shekhar, Shri-Jagat Narain, Shri Shashi Bhushan and
Shri Mohan Dharia had distributed the panphlet,. anobng
others, to this wtness.

Shri C. M Kedaria, MP., P.W 53, deposed that Shri Shash
Bhushan 'gave the panphlet to himin the Central Hall of
Parliament and the Young Turks were distributing the
panphl et . Among the Young, Turks he naned Shri Mohan
Dharia, Shri Krishan Kant, Shri Arjun Arora, Shri Shash
Bhushan, Shri Chandra Shekhar and others. It was brought
out in cross-exam nation that he was one of the signatories
to a letter, appearing in the issue of National Herald dated
August 14, 1969-Ext. R-7-witten to the Congress President
on August 13, 1969, demandi ng appropriate action against
those who did not respect the party mandate in regard to the
Presidential election. He stated that there was no point in
conpl ai ning about the distribution of the panphlet in the
Central Hall because responsible persons were distributing
it. Hs nanme appears in the particulars as one of the
per sons who had received the panphlet in the Central Hal
of Parlianment and that Shri Krishan Kant, Shri | Chandra
Shekhar, Shri Jagat Narain, Shri Shashi Bhushan and Shri
Mohan Dharia distributed the panphlet to him anong others.
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Shri  N. Sri Rama Reddy, MP.,  P.W 54, one of t he
petitioners, says that he received the panphlet both' in the
Central Hall as well as in his house and this panphlet was
being distributed in the Central Hall from 11th to 15th
August . He received it in the Central Hall either on the
12th or on the 15th and received it from Shri Yunus Saleem
and Shri  Shashi Bhushan who were together. He further
stated that from 11th to 15th August he 'saw Shri Yunus
Sal eem  Shri Shashi Bhushan, Shri Krishan Kant, Shri S. M
Banerj ee, Maul ana |Ishaq, Shri Chandra Shekhar and Shri Mohan
Dharia distributing the panphlet. He did not conplain to
the Watch and Ward O ficers because he coul d never i nmagi ne
that "subordi nate nen should be ny authority to conplain to
It never struck nme once.” Then he said that 'he had
conpl ained to the Deputy Chairman, who was presiding,  that
Shri Yunus Sal eem was carrying on these nefarious activities
in the house, and then Shri Yunus Sal eemran away. It seens
to us that he is mistaken that his conplaint to the Deputy
Chairman was about the panphlet. From’the proceedi ngs of
the House it appears that his conplaint was regarding a
signature canpai gn which is alleged to have been carried on
by Shri Yunus Saleem In the cross-exam nation he said that
Shri  Chandra Shekhar and Shri Mhan Dharia distributed the
panphl et only on one day, nay be on the 14th or 15th August.
We have outlined the evidence of 12 nenbers of Parlianent
above. They all deposed that Shri Shashi Bhushan, anong
others, either gave themthe panphlet in the Central Hall or
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they saw himdistributing the panphlet in the Central Hal
to others.
Shri Shashi Bhushan, MP., RW 38, in his evidence strongly
deni ed the allegations against hinm however he adnitted that
lie received the panmphlet at his residence by post. He said
that the evidence was totally false and the reason he gave
why Shri Kanwar Lal Gupta nade the statement was, in brief,
that the Jan Sangh party of India was very much angry with
the witness. He gave the history of the ennmity which we
need not set out in detail here. He said that |ooking to
the relationship of the Jan Sangh and the witness, if Shri
Gupta said so he was not surprised. He said that "there is
many tinmes conflict with himeven in the House. Over there
several tines he |evelled personal charge agai nst ne. I
al so spoke against his brother in the House." Regardi ng Snt
Jayabehn Shah’s evi dence he said that she deposed wongly’
because of political notives. He gave the political reasons
in his evidence, one reason being that Snmt. Jayabehn was a
nmenber . of the Birla |obby which was very strong in
Par | i ament and whi ch opposed himstrongly in connection with
the hunger strike he undertook at the Birla Bhavan in 1968.
Regarding Shri N. N. Patel, Shri Shashi Bhushan said that he
did not know himand his evidence was incorrect. He said
"When | don’t know hi m how can he talk
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to nme." Regarding Shri Mohan Lal Gautam he said that his
evidence was wong and he was a nenmber of the Congress
Syndi cate and that was the reason why he deposed agai nst the
Wi t ness. Regardi ng the evidence of Shri Pande, the reason
he gave was that at the time of the hunger strike at Birla
House Shri C. D. Pande nobved -about in the Parliament House
Central Hall with a 'flag’ on behalf of Birlas whose 'flag’
synbolically speaking, was pernmitted in the Parlianent. He
characterised the statement of Shri N. N Patel about the
di stribution of the panphl et as being wthout any basis and
the statement of Shri D. N. Deb as quite wong. Accordi ng,
to him Shri D. N Deb spoke falsely agai nst himbecause he
(Shri Deb) was a prince (Raja) and the wtness ‘had said
several tines in Parlianent that those who presented the
freedom of India on golden dishes to the Britishers had no
right to take the pension as well as engage in- politics.
The w tness further said that Shri Hukam Chand Kachwai  had
wongly deposed about the giving of the panphl et and about
the witness talking with him According to the w tness the
reason why Shri Kachwai gave this fal se statenment was that
he (Shri Kachwai) "bel ongs to Jan Sangh party. He has cone
fromR S.S. The RS.S. believes in Evil Policy (Kootniti)."

Regarding the evidence of Snt. Pushpabehn ' Mehta, the
wi tness said that she deposed falsely and the reason he gave
was : "l amsorry that such an old wonan can tell ~a lie
She may not be able to recognize ne. One has to do

everything in politics." Then the witness added that she
belongs to the Syndicate Congress. Regarding Shri  Pati
Puttappa the witness said that he even did not recogni ze him
and he could not give the reason why he gave the evidence
fal sely against him He characterised the evidence of both
Shri Sher Khan and Shri C M Kedaria as false. He
attributed Shri Kedaria s statement to the fact that Shr
Kedaria "is one of the principal’ disciples of M. Morarji
Desai. Everyone knows the relations M. Mrarji Desai and
have. It is the effect of it. He is a nenber of the
Syndicate." The witness described his relations wth Shri
Morarji Desai thus : "I have always taken Morarji Desai as
an opponent of socialisma supporter of the capitalists.”
The witness further said that the statement of Shri Sri Ranma
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Reddy that he and Shri Yunus Sal eem were together at the
time and Shri Yunus Sal eem gave this panphlet to Shri Rama
Reddy was wong. He said that Shri Rama Reddy was unhappy
with himover the hunger strike at Birla Bhavan. even nore
than the Birlas. The witness further said that Shri Rama
Reddy’ s st at enment that he was one of the per sons
di stributing the panphlet in the Central Hall fromthe 11th
to the 15th August we quite wong. He added: "He has
freedom of speech. Wat can | do." He characterised the
evidence of Shri N. N Patel about the distribution of the
panphlet as false. He stated in cross-examnation that
"t here was no need of talking about this panphl et
particularly. Several persons of

240

course talked to ne as happens in the |obby." He admitted in
cross-exani nation that he-had no personal enmity with Shri
Pande, Snt Jayabehn Shah, Shri-Sri Rama Reddy, Shri Pati
Puttappa, « Shri N N _Patel, Shri. D. N. Deb, Shri Mhan La
Gautam  Shri H C_ ~Kachwai and Snt. Pushpabehn Mehta, and
al so no personal enmty with Shri Kanwar Lal Gupta but he
had only political enmty. To the question : "Do you
consi der that whoever opposed you politically will try to
involve you in thiskind of work, i.e., distribution of
panphl et, etc. ? ‘he replied : "They " have involved ne.
Therefore | think so. ~The proof is there." In cross-exam -
nati on he produced a copy of the Lok Sabha debate, dated
Decenmber 5, 1967, to show the enmity between him and Shri
Kanwar Lal GQupta.. 'There was some _discussion about Shri
@Qupta’s alleged brother-we say ',alleged = because t he
petitioner’s counsel tried to suggest that Shri V. M CQupta
was not Shri K L. Gupta' s brother. The wtness admtted
that he was against Shri Sanjiva Reddy' s nomination fromthe

very beginni ng. It was suggested'to him that he was
responsi ble for printing and publishing this panphl et and he
replied: "l would have conmitted suicide if I had | brought

out this pamphlet.” In answer to a Court question  "is it
your evidence that all this discussion about the /panphlet
was going on wthout a panphlet being there" he replied
"Of course, so nany di scussions were going on."

It will be seen fromthe evidence of these 12 w t nesses that
they all deposed to the distribution of the panmphlet by Shri
Shashi  Bhushan and four of them deposed to the actua
receipt of the panphlet from Shri Shashi Bhushan. Shri

Shashi Bhushan has denied the allegations. There s no
doubt that the evidence is conflicting, and nost of the
witnesses are politically interested. It is true, as urged

by M. Daphtary, that we cannot judge the evidence by nmere
nunber of menbers who deposed to the distribution though we
cannot conpletely ignore that fact. W wll have to see
whet her any circunstances which are proved on the record
corroborate one side or the other

11 wi t nesses deposed that Shri  Yunus Sal eem | either
distributed the panphlet or gave it to themin the Centra
Hall of Parliament. W have already referred to the
evidence of Shri Kanwar Lal Gupta, P.W 11, Shri N N
Patel, P.W 26, Shri C D. Pande, P.W 29, Shri Pati
Puttappa P.W 50 and Shri Sri Rama Reddy P.W 54. The ot her
siXx wtnesses are Shri N. P. C Naidu, P.W 17, Shri Shiv
Narain, P.W 24, Shri Mhadevappa Ranpure, P.W 35, Shri D
S. Raju, P.W 49, Shri Abdul Ghani Dar, P.W 55, and
Chaudhary A. Mohd., P.W 52,

Shri N. P. C. Naidu, P.W 17, deposed that Shri Yunus Sal eem
gave himone panmphlet in the Central Hall on August 1 1 or
12. He stated that there was a talk between him and Shr
Yunus Sal eem
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He belongs to the Congress Party presided over by Shri
Ni j al i ngappa. No cross-exam nation seens to have been
directed on the point of distribution and whether Shri Yunus
Sal eem distributed the pamphlet. It was urged that it was

an oversight.

Shri Shiv Narain, MP., deposed that apart from receiving
the panmphlet in his house he saw the panphlet being
distributed in the Central Hall by sonme gentlenen including
Deputy Mnister Yunus Sal eem Shri Chandra Shekhar, Shri
Mohan Dharia, and Shri Krishan Kant. He adnmitted that no
panphl et was given to himby these persons. He stated that
he did not tell Shri Abdul Ghani Dar or Shri Sri Rama Reddy
the nanmes of the persons he gave in the Court as having
distributed the panphlet. It is remarkable that in the
particul ars supplied by Shri Abdul Ghani Dar the witness is
all eged to have received the panphlet in the Central Hall of
Par | i ament, on August 11, 1969, from Shri Jagjivan Ram

Shri  Mahadevappa Ranpure, P.W 35, MP., deposed that he
recei ved the, pamphlet in the Central Hall from Shri  Yunus

Sal eem and saw himdistributing it. He further says that
Shri Yunus Sal eem said . "Youcan go through this panphlet.
You wll get enough information about the cont esting
candi dates."” | He stated that he received information about
the 12th February that he woul d have to give evidence and
before that he did not have any conversation either wth
Shri Abdul Ghani Dar or Shri Sri Rana Reddy. He admitted
that he did not conplain to the Security O ficer about the
di stribution. He 'could not say to whom else  Shri Yunus
Sal eem distributed the pamphlet.” H s nane does not figure
in the particulars supplied by Shri Abdul Ghani Dar or by
Shri Sri Rama Reddy.

Shri D. S. Raju, MP., P.W 49, stated that he received one
copy of the panphlet in his house and another copy 'in the
Central Hall of the Parlianent-and if he could trust his
menory, it was Shri Yunus Sal eem who passed it on to him
He admtted that when Snmt. Gandhii becane the Prime M nister
she did not continue himas one of the Mnisters, ‘and that
he belonged to the party of which Shri N jalingappa i's the
President. He said that it was incorrect that Shri Jagjivan
Ram and sone others delivered the panphlet at his residence.
H's nanme does not figure in the particulars given by ~Shri
Abdul Ghani Dar except that it is stated that the persons
nentioned in paragraph 13(b)(iii) of the Election Petition
distributed the said panphlet by leaving the sane at the
resi dence of the w tness.

Chaudhary A. Mhanmed, MP., P.W 52, deposed that he net
Shri Yunus Saleemin the Central Hall and he ‘tal ked about
the election and Shri Yunus Saleemsaid that it had / been
decided not to vote for Shri Sanjiva Reddy. Wil e giving
the reasons for this
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decision Shri  Yunus Saleem had said that there was some
panphl et which he had distributed and then gave a copy to
the witness. He stated that he had not told Shri Abdu

Ghani Dar that Shri Jagjivan Ram and others had given this
panphlet to him |In answer to the question : "I put it to
you that Shri Yunus Sal eemdid not give the panphlet to you
or anyone else in your presence ?', he replied : "You can
say Sso. As the panphlet was given to me by him how can |
deny it." It is rather extraordinary that in the particulars
supplied by Shri Abdul Ghani Dar, Shri Krishan Kant, Shri
Chandra Shekhar, Shri Jagat Narain, Shri Shashi Bhushan, and
Shri Mohan Dharia are alleged to have given the panmphlet to
this witness in the Central Hall of Parlianent but not Shr
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Yunus Sal eem

Shri. Abdul CGhani Dar, MP., P.W 55, one of the petitioners,
deposed that Shri Yunus Sal eem gave three panphlets to him
two in English, one cyclostyled and one printed, and one in
Hi ndi . He further deposed that Shri Yunus Sal eemtook him
aside and on his asking Shri Saleemtold him about the
contents of the panmphlet. The witness said that he has one
eye and that is also defective, so he could not read the
panphlet. In the Election Petition (No. 5) it was stated in
sub-para 13 (b) (iv) that a scare was created in the mnds
of the electors with the direct object of interfering wth
the free exercise of their electoral right to vote for the
candi date of their choice. It was also stated therein that
"as a single instance Shri Yunus Sal eem approached Shr
Abdul Ghani Dar, nenber of Parlianent, one of t he
petitioners herein, ~and talked to himin this behalf as
stated earlier. This was said.in the presence of a nunber

of menbers of ~Parlianment." Shri Abdul Ghani Dar was
confronted with this statenment and asked about the presence
of a nunber of nenbers of Parlianment. He replied : "I have

even now not denied that where |- was, taken no other nenbers
were present." In reply to another question he said both his
statements, his statenent in sub-para 13 (b) (iv) and what
he stated in Court, were correct. But in the particulars it
is stated that Shri Yunus Sal eem Shri Shashi Bhushan and
Shri  Krishan Kant distributed the said panphlet to the

Wi t ness.

These particulars were given on February 7, 1970, and his
evi dence was taken on March 5, 1970. |If his ‘evidence in
Court is true, he clearly Rave false particulars on February
7, 1970. 1t is further evident that both his statement in
sub-para 13 (b) (iv) and his statenent in Court cannot be
true. It seens to us that Shri Abdul Chani Dar gave the
particul ars nmore by guess work than after having ascertai ned
them fromthe w tnesses or persons to whomthe w tnesses bad
spoken. We have no doubt that the verification of the
affidavit giving the particulars was false in respect.
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Shri M Yunus Saleem MP., RW 51, then Union /'Deputy
Mnister of Law, stated that he had not  seen anyone
di stributing the panphlet in the Central Hall. Inreply to
the question: "Did you yourself distribute this panphlet” in
the Central Hall or anywhere else as a matter of fact?", he

replied : "No. A person having a little know edge of law,
how can he afford to indulge in such activities of
distributing such panphlets in the Central Hall." The

| earned counsel then put the statements of these 1 1
wi t nesses, which we have extracted above, and he said  that
they were all baseless and incorrect. He further said /that
he had not seen this panphlet before the date of his
evi dence and so the question of his giving this panphlet to
anyone hardly arose. |In connection with the evidence of
Shri Sri Rama Reddy and the incident in the Rajya Sabha he
admtted that he was obtaining signatures on a paper
demanding freedom of vote in Rajya Sabha before t he
conmencenent of the proceedings in the House and the nonent
the Deputy Chairnman appeared and occupi ed the seat he also
occupi ed his seat and as he had to go to the other House he
left his seat. He further stated that this incident had
nothing to do wth the distribution of the panphlet.
Regardi ng the evidence of Shri Abdul Ghani Dar he said that
except that he had a talk with Shri Abdul Ghani Dar about
the Presidential election every other part of it was
i ncorrect. He gave his own version of the talk which took
pl ace between himand Shri Abdul. Ghani Dar. He further
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deposed that Shri Kanwar Lal Gupta deposed fal sely against
hi m because "he belongs to a political organisation which is
against the political party to which I belong and, also
because in ny election | had defeated the Jan Sangh
candi date from a constituency which was overwhel mi ngly non-
Musl i m constituency and where the security of the Jan Sangh
candi date was forfeited." As far as Shri Abdul Ghani Dar was
concerned he said that he bad deposed agai nist him because
"perhaps be is in the habit of witing false letters and
filing false affidavits and attacking persons who do ’'not
agree with himin his political ideas." In answer to the
guestion : "Why Shri Mahadevappa Ranpure deposed agai nst you

?", he said : "Because he is fromthe Mysore State and is
under the influence of Shri N jalingappa, perhaps in order
to please him and gain his favour." The wtness also

referred to a report circulated by Shri  Abdul Ghani Dar
after his return from Hai in which Shri Abdul Ghani Dar had
attacked Shri Yunus Saleem The witness admtted that lie
was an active supporter of Shri V. V. Gri. He further
st at ed that Shri  Shashi Bhushan was also an active
supporter:. He further admtted that he was supporting the
nove for freedom of vote which inplied freedom to vote
against the official candidate. He further adnmtted that he
was one of those persons who was not very happy from the
very beginning at the way the official candidate had been
sel ected by the Parlianentary Board. He also deposed that
he never saw Shri Gri during the el ection period
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He characterised as absolutely wong and incorrect that he
was in constant touch with Shri- V. V. Gri. He further
deposed that Shri Naidu-and Shri Sanjiva Reddy were persona
friends and Shri Nai du was canvassing for Shri Sanjiva Reddy
in the Central Hall. He denied the suggestion that he was
carrying the panphlets with him In answer to the question
"You' did not show those papers to M. Raj Narain. because
you were carrying panphlets with you and that would have

exposed vyou further ?", he replied : "It is incorrect and
contrary to the proceedings of the Rajya Sabha." To the
guestion: "M. Kanwar Lal Gupta noved a nmotion that the

debate on the notion be adjourned and he wanted the House to
di scuss what was happening in the Central Hall —-about the
signature and thereafter reference was made to character
assassi nation. Wre you present there ?", he answered : "No
such notion was noved during ny presence in the Lok Sabha."
He was asked whet her he cane to know that a point of _order
had been raised in the Lok Sabha on August 14, 1970, and he
replied; "No body told ne about it."

We will presently refer to the proceedings in the Lok Sabha.
W nmmy nention that he was cross-exam ned at great 1ength
and his cross-exam nation covers nearly 55 pages. Vari ous

guestions were asked about his early career, his “politica
associ ation and views, etc., but we do not find it necessary
to nention these because these do not assist 'us in weighing
hi s evi dence.

Shri  Yunus Sal eem has conpletely contradicted the evidence
of the 11 witnesses, all nenbers of Parlianent. It is,
however, renmarkable that in the particulars supplied by Shri
Abdul  Ghani Dar the only person to whomhe is supposed to
have distributed the panphlet is Shri Abdul Ghani Dar
hi nsel . Fromthe particul ars nobody could have inmagined
that Shri Yunus Sal eem pl ayed such a promnent part in the
di stribution of the panphlet in the Central Hall, as stated
by the petitioners’ wtnesses. Seven w tnesses deposed to
receiving the pamphlet fromhim |In these circunstances we
wi Il have to see whether any circunstances have been proved
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on record which corroborate one side or the other

We nay next take the batch of w tnesses 'who deposed to Shr
Kri shan Kant having distributed the panphlet in the Centra
Hal | These witnesses are Shri K S. Chavda, P.W 12, Shr
Shiv Narain, P.W 24, Shri C. D. Pande, P.W 29, Shri Pati
Puttappa, P.W 50, Shri Sher Khan, P.W 51, Shri C M
Kedaria, P.W 53, and Shri Sri Rama Reddy, P.W 54. W have
al ready extracted the rel evant evidence of six w tnesses and
the only wtness whose evidence we have not considered
before is Shri K S. Chavda, P.W 12.

Shri K. S. Chavda, MP., said that he received the panphlet
in his house and Shri Krishan Kant, menber of Rajya Sabha,
gave
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it to himin the Central Hall. He is one or the persons who
entirely changed his mnd about voting for Shri Sanjiva
Reddy after reading the panphlet. No cross-exan nation was
directed in particular to the question of distribution by
Shri  Krishan~ Kant. In the particulars it is stated that
Shri Krishan Kant, Shri Chandra Shekhar, Shri Jagat Narain
Shri  Shashi Bhushan and Shri Mhan Dharia had distributed
the panmphlet to nenbers of Parliament, including this
Wi t ness.

Shri  Krishan Kant, MP., RW 3 2, "in answer to the
guestion: "WIIl you pl ease see this panphlet ? Have you ever

seen this panphl et before?" stated; "I amseeing it for the
first tinme". In view of this statenment, when confronted
with the evidence of these wtnesses he natural ly
characterised their evidence as "atrocious lie," "absolutely
wrong" etc. He, however, adm tted that sonme people had

talked to himabout the panphlet and told himthat such a
panphl et using sonme filthy and derogatory | anguage had been
witten. His imediate reaction then was that sone eneny of
Shri  Gri had done it. He further stated that Shrin K R
Ganesh, MP., talked to himabout the panphlet though not in

detail. This talk rmust have been either in the lobby or in
the Central Hall. He further stated that at the tine Shri
Ganesh tal ked to himhe was the supporter of Shri Gri, and

that he never nmet Shri V. V. Gri during the whole of the
el ection. He described/the suggestion that he alongwith his
coll eagues were responsible for the drafting  of thi's
panphl et and getting it published as utterly scandal ous.” He
said that there was no foundation in the allegation that he
di stributed the pamphlet in the Central Hall fromthe 9th to
the 16th August. |In re-examnmination he was asked the reasons
why the persons, who had stated that he had distributed the
panphl et to them had given false evidence. He replied that
the only reason possible could be political opposition, and
by that he neant that they were the supporters of  Shr
Sanjiva Reddy. Here again there is direct conflict ~between
the evidence of Shri Krishan Kant, MP., and  of the
wi t nesses whom we have just discussed.

Conming to the evidence relating to the distribution by Shri
Chandra Shekhar, it consists of the evidence of Si X
wi tnesses; Shri Shiv Narain, P.W 24, Shri N. N Patel, P.W
26, Shri H C. Kachwai, P.W 32, Shri Suraj Bhan, P.W 33,
Shri Patil Puttappa, P.W 50, and Shri Shri Rama Reddy, P.W
54. W have already extracted the rel evant evidence' of the
Wi t nesses ot her than Shri Suraj Bhan, MP. He stated that he
saw the panphlet being distributed in Parlianment House by
Shri  Anrit Nahata, Shri Chandra Shekhar, Shri Chandraj eet
Yadav and so many others. The witness belongs to the Jan
246

Sangh party. He said that he did not nention that Shri
Jagj i van Ram and 11 ot her persons distributed the panphlet.
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He further adnmitted that he did not tell Shri Sri Rana Reddy
or Shri Abdul Ghani Dar that the panmphlet was given to him
in the Central Hall between the 11th and the 15th of August
by Shri Jagjivan Ram and others. |In the particulars he is
one of the nenbers of Parliament who is supposed to have
been given this panmphlet in the Central Hall of Parlianent
by Shri Jagjivan Ram and 11 ot hers.

Shri Chandra Shekhar hinself appeared in the witness box as
R W 5. He stated that he did not actually see these pam
phlets but a portion of the panphlet in English was read out
to himby a friend. He denied having distributed copies of
the panmphlet, either the English version or the H nd
version, to other persons in the Central Hal | of
Parlianment. He described the evidence of Shri Suraj Bhan as
mere concoction and the evidence of Shri Kachwai as totally
wong. It may be mentioned that on the norning of August 9
he went to Calcutta by plane and was in Calcutta on the 9th
and 10th August. On-the 11th norning he left Calcutta by
pl ane for Patna and he was in Patna on the 11th, and on the
12th norning he was due to | eave for Del hi but his plane was
del ayed and he reached Del hi sonetine in the evening of the
12t h. So, if he did distribute the panphlet it nust have
been only on the 13th and 14th for he says that he did not
go to Parlianent on the 15th as it was a holiday. In cross-
exam nation he said that he had no discussion about the
panphl et because no serious person would 'discuss such a
thing. He, only beard whi sperings about the panphlet. But
even after comi ng to know about the whisperings he did not
know t hat the panmphlet was in circulation. He characterised
t he suggestion that the panphlet was prepared and . published
with his knowl edge and after consultations with him as
unf ounded, incorrect, mschievous and scandal ous. He
admitted that he had denmanded the resignation. of the
Congress President on August 14, 1969, but said that he
demanded it on certain conditions.

The evidence of Shri Chandra Shekhar and of the other six

menbers of Parlianment, which we have extracted above, is
conflicting and we wll have to look for corroborating
ci rcunst ances

Five, wtnesses deposed to Shri Mhan Dharia, MP., as
having distributed the panphlet in the Central Hall. We

have already extracted the rel evant evidence of Shri Shiv
Narain, P.W 24, shri H C. Kachwai, P.W. 32, Shri -~ Pati
Puttappa, P.W 50, Shri Kedaria, P.W 53, and Shri~ N. Sri
Rama Reddy, P.W 54.
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Shri Mohan Dharia, MP., RW 17, adnmitted that the panphl et
in English came to himby post and that he  had gl anced
through it He characterised it as baseless, filthy and / said
that as it was not signed by anybody he did not take any

serious notice of it and ignored it. 1In answer  to the
gquestion : "Did you distribute this panphlet in the 'Centra
Hall to anybody on any day?", he said : "I have never
distributed this panmphlet. | have no relation wth this
panphl et . On the contrary | would like to tell that | —was
not supporting M. Gri, but | was supporting M. Reddy at
that tine." 1In this statement he is supported by other

Wi tnesses. He said that when he was at Nagpur on August 9,
1969, he participated in as many as eight programes and
there was one Press Conference besides, wherein he had
categorically said that Shri Reddy would win in t he
Presidential election. In an issue of Daily Tarun Bharat
dated August 10. 1969, the report of his Press Conference
was published, translation of which was marked Ext. R 12A
The report reads :
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"The decision of setting up Shri Sanjiva Reddy
for the Presidential election has been taken
by the Congress Party and it is binding on al

from Prime Mnister to ordinary Menber .
Besi des, Shri Reddy has created respect in the
m nds of Members of Parlianent because of his

i mparti al regi me as Speaker. On this
background Shri Mhan Dharia, MP., |eader of
Young Tur ks, , in a Press Conf erence

confidently expressed the certainty of success
of Shri Reddy in presidential election."
He admitted that his attitude in relation to
the Presidential election remained the sane
till. the 16th August, the day of’ polling
He was not shaken in his cross-exam nation
He was asked whether he nmde any sinilar
statenment 1ike th; statement he made on August
9, 1969, and he replied that there was no
occasion of neeting the press after the 11th.
He was confronted with a despatch in the Tines
of India, dated August 12. 1969, from Patna
whi ch appeared in the Tinmes of |India on August
12, 1969, which reads :
"Three ' Young Turks’ today condemed what they
described as a nove by the "Syndicate" in the
Congr ess to forge an alliance wth t he
Swat antra Party and theJan Sangh
M. Chandra Shekhar, M. Mhan Dharia and M ..
Shanti. Kot hari, all” MPs, expressed concern at
the recent developnments in New Delhi and
pointed out that the Congress President’s
"overtures" to Jan Sangh and Swatantra | eaders
had "deeper inplications."
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In a joint statenent,  they supported the
action of M. Jagjivan Ramand M. Fakhruddin
Ali Ahrmed, Union( Mnisters, in seeki ng
clarifications in this regard from M.
Ni j al i ngappa. "
He replied that the despatch was correct but it was not his
statement . He further said that on the 14th August there
was a neeting of the MPs from Mharashtra and in that
neeting he again had occasion to declare publicly that he
stood for Shri Sanjiva Reddy in the Presidential election
He adnmitted that not only did he sign the ~requisition for
calling the A 1.C.C. neeting for the Del hi Session but he
was al so one of the campaigners to have that neeting call ed.
He deni ed seei ng anybody di scussing the panphl et because he
said that he was hardly there for nore than one or two days;
he was in Nagpur on the 9th, and the 15th. was a holiday.
He characterised the suggestion that he and the other so-
called Young Turks were responsible for the publication of
this panphlet as absolutely false, frivolous, basel ess and
so far as he was concerned it was absolutely defamatory
because he had worked for M. Reddy and woul d not issue such
statenments Besides, in his career he had never done so. He
recogni sed Shri Y. B. Chavan as his | eader and he said that
Shri Y. V. Chavan supported Shri Sanjiva Reddy.
In view of his statenent and the statenent of other
wi t nesses that he was a supporter of Shri Reddy it would be
difficult to hold that he would be a party to distributing
the panmphlet,. wunless there are sonme other circunstances
which corroborate the evidence given by the wtnesses
i mplicating Shri Mhan Dhari a.
Two wtnesses named Shri Amit Nahata, MP., as having
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di stributed the panmphlet; Shri Venkatasubbiah, P.W 13 and
Shri Suraj Bhan, P.W 33. Shri Venkatasubbiah said that he
saw it being distributed in the Central Hall by sone nenbers
of Parlianment. To the question; "Can you name anyone ?", he

answered; "I cannot because so many days have el apsed. I
renmenmber to some extent M. Amit Nahata | have seen
distributing.” He further said that he did not receive it in
the Central Hall. W have already referred to the evidence

of Shri Suraj Bhan, MP., P.W 33. He named Shri Anrit
Nahat a as one of the distributors.

Shri  Anrit Nahata, RW 3, adnmitted that he received the
panphl et by post but said that he just threwit away. He
further deposed that he did not hear any talk about the
panphl et in the Central Hall. He descri bed Shr

Venkat asubbi ah’s evidence regarding distribution of the
panphl et as a blatant lie. He also characterised Shri Sur aj]
Bhan's evidence naming the witness as a distributor of the
panphl et as absolutel y incorrect.
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Here we ' have two nenbers of Parlianent saying that Shri
Anrit Nahata was distributing the panphlet in the Centra

Hal |, whil e Shri  Anrit~ Nahata has flatly deni ed t he

al | egati on. Further ~ Shri~ Venkat asubbi ah was not very
definite, though “no questions were " asked in Cross-
exam nation to elicit why he remenbered Shri Anrit Nahata's
nane to some extent. Nor was any  question asked to

establish any personal or political aninosity between Shri
Anrit Nahata and' the two witnesses: H's name does not
appear in the particulars given by Shri Abdul  Ghani Dar
though his nane does appear in the particulars given by Shri
Sri Rama Reddy.

On this evidence it would be difficult to hold that it has
been proved that Shri Anrit Nahata had distributed the
panphl et unl ess sone corroboration-is forthcomn ng

This leaves us to deal with five other alleged distributors
of panphlets in the Central Hall. ~They have one thing in
conmmon. Only one witness in each case saw themdistributing
the panphlet. Shri Jagat Narain, MP., RW 25, was seen by
Shri Sher Khan, P.W 51, distributing the panphlet wi th Shr
Shashi  Bhushan,, and Shri Krishan Kant. Shri-Jagat” Narain
deposed that he did not receive any panphlet and saw it for
the first time in Court. He further —says that hi s
correspondent-the w tness has connection with a newspaper
Hi nd samachar Shri Suri, who represented the paper from
Del hi asked him in the first or second week- - of August
whet her he had received the panphlet or not. He said that
the evidence of Shri Sher Khan, MP., was not true. It is.
difficult to believe that he never cane across the panphl et
and saw it for the first time in Court. He was a journali st
and the query of Shri Suri would at |east have set ~ him on
the trail.

Shri N. Sri  Rama Reddy, P.W 54, said that Shri S M
Banerjee was one of the persons who was distributing the
panphlet in the Central Hall and he had naned him in the
petition. Shri S. M Banerjee, MP., RW 31, who s
politically wth the Comunist Party of India, headed by
Shri S, A Dange, stated that "a panmphlet was sent to ny
address by post and when ny wife told ne that this panphl et
contained certain things which according to, her were
al t oget her rubbish and that it was anonynous | asked her to
tear it off." He characterised Shri Sri Rama Reddy’s evi-
dence regarding himas absolutely false and malicious. He
admitted that sonme menbers of Parliament had talked to him
and’ told himthat there was a very nasty panphlet issued
agai nst Shri Sanjiva Reddy but he did not think it necessary
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to nake further enquiries. |In answer to the question: "Who
were the persons who tal ked to you about this pamphlet 2",
he replied : "Many people, it was the talk of the day." The
cross-exam nation further proceeded thus
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Q Kindly give some names ?
A My own group. Menbers of Parlianment and sone of them

did talk to ne about this panphlet.

PC. In the Central Hall ?

A In the Central Hall, 1obby and even outside the
Par | i ament . But | told themwe were nmore interested in an
i deol ogi cal fight than this character assassination

His evidence clearly corroborates the evidence of P.W. to
this extent that the pamphlet was the tal k of the day. We

will examne the inplications of his statenent a little
l ater.

On this evidence it would be difficult to hold that Shri S
M Banerjee was one of the distributors unless there is sone
i ndependent corroboration

Shri  Jagjivan Ram MP., RW 52, was naned by Shri H C

Kachwai, ~MP., P.W 32, who said that Shri Shashi Bhushan
and Shri Jagjivan Ram gave the panphlet to him in the

Central Hall. Later he clarified that Shri Shashi Bhushan
and Shri Jagjivan Ram cane separately and Shri Jagjivan Ram
also gave him a/ simlar panphlet. Shri  Jagjivan Ram

characterised this /part of the evidence of Shri H C
Kachwai as entirely and conpletely false. He further said
that Shri Kachwai bel onged to | an Sangh, which party was,
due to the Presidential election, nmore virulent. about the

Congress than usual. W may nention that he said that he
did not receive the panphlet by post or inthe Central Hal
and lie did not see any distribution inthe Central Hall or

hear any di scussi on about this panphlet during that  period,
al t hough he used to go to the Central Hall practically every
day after the Question hour and usually sat there for half
an hour.

In the ’'particulars given by Shri Abdul Ghani Dar it is
stated that Shri Jagjivan Ramdistributed the panphlet to
Shri Shiv Narain, MP., and Shri Hukam Chand Kachwai, M P.
Shri Shiv Narain, P.W 24, did not inplicate himthough he
implicated others. Shri Jagjivan Ramwas at the relevant
time a Cabinet Mnister and one of the inportant |eaders of

the Congress Party. If he was going to distribute the
panphl et it is difficult to believe that he woul d.
distribute it to one nmenber of Parlianment only and that too
to a nenber belonging to the Jan Sangh. |f he was going to
di stribute we woul d expect himto approach nany nenbers of

Parliament and play a |leading part. |In the circunstances we

cannot hold it proved that Shri Jagjivan Ram distributed the
panphlet in the Central Hall unless there is independent
corroboration.
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Shri  Chandrajeet Yadav, MP., RW 56, was seen by  Shr
Suraj Bhan, P.W 33, distributing the panphlet in the
Central Hall. The latter belongs to the Jan Sangh. Shri
Chandrajeet Yadav, in his evidence, said that Shri Suraj
Bhan had’ nmmde a conpletely false and basel ess allegation.
Actually he would deemit below his dignity to distribute a
panphl et of this nature. He guessed that Shri Suraj Bhan
had naned hi m because he had al ways attacked the policy of
Jan Sangh. He said that although two friends talked to him
about the panphlet at a function he had not seen the
panphl et till he came to this Court.

On this state of evidence was cannot hold it to be proved
that Shri Chandrajit Yadav distributed the panmphlet wunless




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 47 of 158

there is sone independent corroboration

Maul ana | shaq Sanbhali, MP., RW 57, is inplicated by Shr
Sri Rama Reddy, P.W 54, who said that he saw Maul ana |shaq
and others distributing the panphlet and he had named himin
the particulars supplied by him Maulana |shaq Sanbhali
when showed this evidence, deposed : "I amsorry if he has
nmentioned ny nanme for distributing the panphlet. It is
totally false and incorrect." He further said that he was
elected on the Communist Party of India ticket and worked
for Shri V. V. Gri, spoke to menmbers of Parlianment and
approached ML.As. of his state (Utar Pradesh). He also
said that he did not hear any talk about this panphlet
before the tiling of this petition

On this evidence we cannot hold it proved that Maul ana | shaq
Sanbhal i distributed the panphlet in the Central Hall unless
there is corroboration.

Apart from what we have already noticed, the petitioners |ed
evidence to show that the panphlet was not only wdely
di stributed but also tal ked about for two to three days.

Shri S. K __Patil, MP., P.W 16, said : "It was the talk of
the town. Inthe Central Hall and wherever we went, there
was not hi ng except this panphlet."They consi dered what to do
but could do nothing. Hetried to trace the Press "but
there was not hing."

Shrimati Tarkeshwari Sinha, MP., P.W 34, said that she did
not see the panphl et being distributed but found that the
panphl et had becone the subject-matter of discussion in the

Central Hall anongst all groups andin the Ladies |ounge
where they generally went and sat. We will refer to her
alleged visit to Shri V. V. Gri later.
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Shri Ram Krishan Gupta, MP., P.W 43, said that he received
the panphlet in the house and he saw the panphlet . being
distributed in the Central Hall but did not receive it there
and could not remenber who was distributing. We will refer
to his evidence regarding his alleged visit to Shri’ V. W
Gri later.

Shri  Morarji Desai, MP.,, P.W 39, said that he  received
the panphl et by post. He gave the follow ng reasons for not

doing anything : "I could not do nuch about the _panphlet
because one cannot nerely deny it. One has to give facts.
There are so nmany people nmentioned anonymously in it. It

would take along tine to enquire. Wthin tw days it was
not possible to find out anything to contradict this
effectively. It would also nmean that nere denial” would give
nore prominence to it and nake its circulation even nore
effective." He said that in his statenment printed in the
H ndustan Ti nes of August 15, 1969-Ext. R 6--he indirectly
referred to the panphlet in the follow ng sentence : "All of
us have at different tinmes received our share of rmnud
slinging, criticismor hostility, but the O ganisation has
remai ned suprene over individuals and bodies and we have
served it loyally and faithfully." (enphasis supplied)

Shri S. Nijalingappa, P.W 47, who was President of the
Indian National Congress in August 1969, said that he
recei ved the panphlet on 11th or 12th August but did not try
to find out who were the persons who had published this
panphl et, because in the first place it would be difficult
and in the second place the nore he | ooked into and nade
enquiries, it would possibly receive greater publicity which
he wanted to avoid. He further said that quite a few
Menbers of Parliament brought the panphlet to his notice.
Shri M S, Gurupadaswanmi, MP., P.W 48, then a Mnister (He
ceased to be a Mnister on October 17,, 1967) said that he
received the pamphlet by post. To the question: "Did you
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cone across this panphlet in Parliament?", he answered :
"Yes. | saw t he panphl et being read by many people in the
Central Hall of Parlianment." He added that he did not see it
being distributed but only read.
Before dealing with the evidence of the respondent’s wit-
nesses we may deal with certain contenporaneous docunents
and debates in Parlianment on which the petitioners rely.
Shri Madhu Limaye, MP., P.W 8, wote to the Chief Election
Conmi ssioner on August 13, 1969-Ext. 7 P17- about the
panphlet. This letter does not say anything about distribu-
tion in the Central Hall of Parlianment but it corroborates
the <case of distribution. He deposed that he feared that
it mght affect
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the chances of his Presidential candidate, nmeaning the
respondent, and it ~would affect the wvalidity of t he
el ection. W have already nentioned that he wote to the
Prime Mnister whose reply we have already referred to.
Shri  Kanwar Lal Gupta, MP., PPW 11, wote a letter, Ext.
237, on August 14, 1969- to the Chief Election Conmi ssioner
it is wurged that the first para of the letter «clearly
i ndicates distribution in the Central Hall. The first para
reads:
" The Prime Mnister, along with sone of her
col | eagues in the Mnistry, are putting
pressure on sone Menbers of Parliament to vote
for | Shri V. V. Gri, whois a  candidate for
the 'post of President. A signature canpaign
is also going on in the Parlianment. NMney is
being offered to sone nenbers who vote for
Shri V. V. Gri. Moreover, pamphlets are
bei ng distributed in which vul gar charges have
been |evelled against another candidate for
this high office. Character assassination is
going on. | amsending a copy of the panphl et
in which vulgar and filthy attacks have ' been
made against Shri (N Sanjiva Reddy. Thi s
amounts to corrupt practice under the El ection
Law. These panphl ets are being distributed by
the supporters of the Prime Mnister. ~Shri M
Yunus Saleem a Mnister in her Cabinet and
some others are very active init."
It is wurged that the words "noreover panphlets are  being
di stributed" and "these panphlets are being distributed by
the supporters of the Prinme Mnister. Shri-M Yunus Sal eem
a Mnister in her Cabinet and some others are very active in
it" and read together and properly interpreted nean that the
panphl ets were being distributed in ways other than by post;
it is nobody' s case that Shri Yunus Sal eemwas . active in
di stributing the panphlet by post. On the respondent’s side
it is wurged that the words "are very active in “it" have
reference not to distribution of the panphlet but 'to the
signature canpaign. This is also a possible interpretation
but we are of the opinion that, in the context, -the
i nterpretation suggested by the petitioners is correct. | f
the respondents interpretation were correct, we woul d except
sone other word to 'be used than "distributed" and further
the word "being would not have been used and instead the
words "have been" woul d have been enpl oyed. Further, if
reference is to distribution by post it is nobody’'s case
that the supporters of the Prinme Mnister were, doing it.
No body then knew and no body even now knows who actually
posted them It may have been done by supporters not
bel onging to the Congress Party. But having seen persons
actually distributing the panphlets the witer could very
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wel |l use the expression "supporters of the Prine Mnister"
In our opinion, this
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letter; which is contenporaneous, strongly corroborates the
story told by the petitioners’ wi tnesses that some persons
alleged to be the supporters of the Prime Mnister were
di stributing the panphlet in a way other than through post.
Reading the letter as a, whole we would interpret the words
"active in it" as active in distribution because the
sentence in which it occurs follows i mediately the sentence
"these panphlets are being distributed by the supporters of
the Prime Mnister."
Shri Kanwar Lal Gupta has, in his evidence, inplicated Shri
Yunus Sal eem and Shri Shashi Bhushan t hough he also stated
that there were many others. This letter corroborates his
versi on. At the time he wote there was no question of
creating evidence for a possible election petition. Hi s
| etter was even mentioned in a news item
Rel i ance was al so placed on a nunber of proceedings in Par-
liament, " but we find that the only proceeding that assists
the petitioners is that inthe Lok Sabha on August 13, 1969,
when di scussion took place on a subm ssion under Rule 340
made by Shri Kanwar Lal Gupta. Shri Om Prakash Tyagi said:
"I am'not going to surrender (interruptions).
Just / now, a mnister was questioned about
obt ai ni.ng signatures and objection was before
there. | want to inform you that even dirty
panphl ets are being distributed. On reading
whi ch one’s head goes down  with share.
Therefore | request you that the notion pre-
sented by Shri Gupta Ji should be put to vote.
Fal se propaganda which i's going on in the
| obbi es shoul d be stopped."
These statenents obviously allude to the distribution of the
panphl et in the prem ses of Parliament:
Now let wus look at the evidence of wtnesses of the
respondent other. than those alleged to be distributors of
the panphlet in the Central Hall. Apart fromthe MPs. who
are alleged to have distributed the panphlet in the Centra
Hall, 14 other M Ps. who have been exanined on behalf of the
respondent depose on the point of distribution of the

panphl et and discussion about it. These are Sarvshri
Munshir Ahnmed KkKhan, R W 2, M Anandani, RW 4, R K
Sinha, RW 8, Snt. Savitri Shyam R W |l Sarvshri Syed
Ahmad Agha, RW 10, P.M Syed, RW 13, M_ V. ~Krishnappa,
R W 22, Gul abrao Raghunathrao Patil, R'W 29, P.
Vi swai nbharan, R W 39, |I. K GQjral, RW 40, ~Fakhruddin

Ali  Ahnmed, R W 44, T. D. Kanble, RW 46, Raghu Ram ah
R W 47, and Tulsi Das, RW 50. Al of them (except / Shr
Kanbl e. R W46, who was away fromDel hi from8th to/ 14th
August and did not go to the Central Hall on 15th- August)
said that they saw
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no distribution of the panphlet in the Central Hall. Ten of
themsaid that there was no di scussion about the panphlet in
the Central Hall. One |ady nenber said that there was no
di scussion in the Ladies Lounge. Two (RW 4 and R W 8)
have adnmitted that there was discussion. Five- adnmitted
havi ng received the panphlet by post (RW 2, RW 3, RW
8, RW 11 and RW13). It is not necessary to refer to
their evidence in detail because it is possible that these
wi tnesses did not see distribution of the panphlet in the
Central Hall. Some of the petitioners’ witnesses also did
not see distribution with their own eyes. The Central Hal
was stated to be a big place, having as many as 396 fixed
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seats. A nenber sitting on one side may not be able to
observe what is happening on the other side of the Hall
But it is hardly believable that when the panphlet was the
talk of the town, as adnitted even by Shri S. M Banerj ee,
these MPs. did not discuss, however casually, or hear or
over hear di scussi on about the panphlet.

Sone of the alleged distributors have also denied hearing
talk or discussion about the panphlet. W find it equally
difficult to believe themin this respect.

W may add that Shri Dinesh Singh (who is not included in
the MP.s mentioned above) stated in cross-exam nation that

he came across the panphl et and gl anced through it. Bot h
sides refrained from asking himabout distribution of the
panphlet in the Central Hall. But the omission on the part

of the counsel for the respondent to ask himabout it has
some significance

W may here briefly refer to the evidence of Shri M
Anandam R W 4, and Shri R K Sinha, R W 8, as their
evi dence /lends support to sone extent to the case of the
petitioners: Shri M Anandam M P. deposed that he received
the panphlet (Ext. P 18/B) in English by post, just glanced
through it and it was in such filthy | anguage that he just
threwit away. He saw no one distributing it in the Centra
Hal | . To the question: "Do you renenber any discussion
about this panphlet in the Central Hall?", he answered
"There was a di scussion anpbngst sone nenbers and sone of us
felt that this was in such a filthy language and scurrilous
| anguage that no body should go downto that level for the
purpose of propaganda and we felt that at |east nenmbers of

Par | i ament woul d decide issues like the Presidentia
el ection on better considerations. Therefore. we ignored
the panmphlet." He said that he belonged to  the Congress

Party headed by Shri Jagjivan Ram In cross-exam nation he
sai d: "There was di scussion about this anbngst some | nenbers
of Parliament who had received it by post" and that he did
not see the panphlet in anybody’s hand.

Shri R K Sinha, MP., RW 8, in his exam nation-in-chief
said that he did not see anyone distributing the panphlet in
t he
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Central Hall, but there was some discussion -about the
panphl et with friends about this. He, however, did not join
the discussion but only overheard. He characterised the
suggestion that was "one of the persons responsible for the
publication and distribution of the panphlet as 'wong,’
"bl asphenmpus’, 'total lie’'. He said that he never read the
panphl et but he knew about it because in the Central Hal
friends had told himthat this was a highly | vulgar. and
spurious panphl et. He further said that one or t wo
journalists and probably Shri Balraj Madhok were discussing
it and brought it to his notice. He further added that "may

be Justice Milla was there". He also said that 'to his
know edge the panphlet reached nmenbers of Parlianent by
post .

These wi tnesses support the case of the petitioners at |east
to this extent that there was di scussion about the panphl et
in the Central Hall.

In this connection the respondent’s |earned counsel relied
on the statenents of Shri Modhanl al Sukhadia, Chief Mnister
Raj asthan, R W 42, and Shri V. P. Naik, Chief Mnister
Maharashtra, R W 43. The forner deposed that he cane to
Delhi on the 12th or 13th August and nany Congress MP.s
came to see himbut nobody nentioned these panphlets. Even
Shri N jalingappa, Shri Mrarji Desai or Shri Chavan did not
speak about them to him Further, although he had
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telephonic talk with Shri Nijalingappa, so far as he could
renmenber there was no tal k about the panphlet. He further
deposed that when he canme to Del hi on 24th August he heard
no conmplaint fromany of the | eaders or otherw se about the
panphl et. Neither was there any talk in the nmeeting of the
Working Committee on August 25. We may nention that various
Wi tnesses support his version regarding the neeting of
August 25. He further said that nobody in Jaipur nentioned
to himabout the panphlets and he did not see them there.
Shri V. P. Naik said that he cane to Delhi often during the
el ection period in August and no one spoke to him about
these pamphlets. Neither was anything said to him during
the course of telephonic conversation, which he had wth
nmenbers of Parlianent, and Shri Nijalingappa. He further
said that he was in Del hi about the 20th August, net the
Prime Mnister, the Home Mnister and Shri N jalingappa, but
none of them made any conpl ai nt- about these panphl ets.

It is difficultto appreciate how the evidence of the two
Chief M ni'sters helps us on the question of distribution of
the panphlet. Since the Prine Mnister and so nay nenbers
of Parlianent have adnmitted recei pt of the panphlet by post,
at the nost the only inference that can be drawn is that the
Prime Mnister and other nenbers of Parliament who net the
two Chief Mnisters did not think it advisable or inportant
to talk about it to the two Chief
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M ni sters. We can, therefore, hardly draw- the inference
that no di scussion of the panmphl et took place.

Viewing the evidence as a whole we are of the opinion that
t he pamphl et was distributed by post and in the Central Hal
of Parliament by sone nmenbers of Parlianment and there was
wi de discussion about it in the Central Hall.. As we have
mentioned earlier, the evidence of the wtnesses of the
petitioners that there was distribution in the Central Hal

i s corroborated by contenporaneous docunents.

On the question as to who were the persons who were  distri-

buting the panphlet in the Central Hall it is not, in our
opi nion, necessary for us to arrive at a finding froma nass
of evidence which is both conflicting and partisan. The

distribution of the panphlet in the Central Hall was relied
on by the petitioners for the purpose of bringing hone to
the respondent knowl edge about the panphlet and its
publication and his connection with it. The petitioners,
however, have failed in their object, for, there is  no
evi dence what soever to show that the respondent had any con-
nection with the panphlet or with its distribution. ~Nor is
there any evidence to show that anyone connected with the
di stribution either through the post or in the Central . Hal

had any contact with the respondent, or that he distributed
it with his knowl edge or connivance. The question of
identity of those who distributed it in the Central ' Hall

therefore, has in these circunstances becone unnecessary and
even futile. What is also equally inmportant is that ‘there
is no provision in the Act for giving notice to and hearing
persons alleged to be the distributors. A finding that a
particular nmenber or nenbers of Parlianment committed the
of fence of publication, an act punishable under the Pena
Code, would thus anpbunt to a finding arrived at without
gi ving such person or persons an opportunity of being heard.
It was wurged on behalf of the petitioners that the
respondent, Shri V. V. Gri, had connived at t he
distribution of the panphlet. Before we exam ne t he
evidence relied on behalf of the petitioners to prove
conni vance, it is necessary to give a few particulars about
the house where Shri V. V. Gri had his office and where
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St . Tarkeshwari Sinha, P.W 34, and others are said to
have gone to see him There is a small lawn in front of the
house and the size of the lawn is approximately 7ft. x 18
ft. when a visitor cones to the house he goes inside through
the verandah, which is approximately 4 ft. x 10 ft. Thi s
verandah i s open and adjoins the office roomand the draw ng
room Shri Gri used to sit in the drawing roomwhich was
air-condi tioned.

Shri N. P. C. Naidu, MP., said that Shri Yunus Sal eem gave
hi mthe panphlet in the Central Hall on the 11th or 12th of
August, and he al so received the panmphlet by post. After
readi ng
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the panphl et he felt disturbed and he wanted to nmeet Shri V.
V. Gri and tell himto contradict the panphlet because Shri
V. V. Gri’s supporters were distributing the panphlet. He
said : "So | went to his house to neet him in Defence
Col ony. There ~were the supporters of M. V. V. Gri and
they asked ne-if | was also his supporter when |I told that |

had only gone to see him | could not see- himand on the
same day | wote a letter to himrequesting him to please
contradict this otherwise it will not be a fair election.”

He stated that he, sent the letter by ordinary post and
t hough be thought that he had a copy of it he did not pro-
duce it. In cross-examnation he adnmitted that he had not
told the petitioners that he went to Shri V. V. Gri and
brought the pamphlet to his notice and - asked him to
di ssociate hinmself fromit. But in the particulars supplied
by Shri Sri Rama Reddy it is stated that persons named bel ow
went to the residence of Shri~V. V. Gri at C 243, Defence
Col ony, New Del hi, on the dates noted against each and they
brought this panphlet to the notice of Shri V. V. Gri
1. Shri Ram Krishan Gupta, M P.-13-8-69
2. Snt. Tarkeshwari Sinha, MP.-14-8-69
3. Shri N. P. C Naidu, MP.-13-8-
4. Shri Hari Krishna, M P.-14-8-69
(W may nention that Shri Hari Krishna was not exam ned).
It will be noticed that in his evidence Shri N. P. C. / Naidu
does not say that he saw Shri V. V.. Gri; thereis also no
proof that he ever wote a letter. ~Shri V. V. Gri~ denied
in the wtness box having received any letter from Shri
Nai du. Shri V. V.G ri deposed that he did not know ~Shri
Nai du and he did not think that he had ever seen him Shri
Gri further stated that he never received any letter from
Shri Naidu requesting himto contradict the contents of the
panphl et .
St . Tarkeshwari Sinha, MP., P.W 43, deposed  that the
menbers of Parliament seemed to be affected by the panphl et
and that the atnosphere was bad as the character of / Shr
Sanj i va Reddy was being di scussed. She said
"I went to M. Gri’s house on 14th of August
in Defence Colony. Somebody cane out. I
asked himthat | would like to see M. Gri.
He went inside and | was in verandah and M.
Gri canme and | showed this panphlet to him
and | said to himthat the election that is
going on is for the highest office in the
country and | think that you should repudiate
this panphlet, because this panmphlet is not
only untrue, but is nean. He
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said : "What can | do about it?" | said to him
that as a contestant for the highest office in
the country it is your obligation to mmintain
the standard of the election canpaign. He
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again repeated : "Wiat can | do in the
matter?" and suddenly becane very cold and
becamre quite and when |I found that there was
no response, w shed himand canme back."
She, however, admitted in cross-exam nation that she had not
referred to this panphlet in any of her articles but
explained that those articles were part of the politica
commentary and there was no nention of the character of the
candi dates or their qualifications and disqualifications.
She adnitted that she belonged to the group of which Shri
Ni jalingappa is the President. She denied the suggestion
that the entire alleged interview between her and Shri Gri
was a fiction. She further said that she went alone and no
one else was present when she had this conversation wth
Shri Gri. She could not remenber the exact tine but is was
sonetinme in the norning.
Her statenment which we have quoted above was put to Shr
Gri and he characterised it as absolutely incorrect and

said that she never cane. He added : "I can only say wth
respect  ‘that it must be a figment of her inmagination." He
further said that he was always on good terms with her and
had no enmity with anyone,, especially not with her. He

further stated that there was no reason why he should not
have net her in the drawing room and he woul d certainly have
invited her into the drawing room and heard her with respect
what ever she wanted to say, but she never canme at all
Before we evaluate this evidence we will have to refer to
the evidence of sone other persons. ~The next . w tness who
was relied on in this respect i's Shri Ram Krishan Gupta,
MP., P.W 43. Shri Ram Kri shan Gupta, when asked whether
he did anything in connection with the panmphlet, replied;
"After two or three days (of the receipt of the panphlet) ny
daughter told ne that she had received a tel ephone from Shr
V. V. Gri. She noted his address and telephone nunber
also." He went to see Shri Gri in Defence Col ony about two
or three days before the election. He further said that he
nmet Shri Gri and the follow ng conversation took place

"Q What was the talk between you two ?

A He asked me to support himand | refused
that | amcomitted to Sanjiva Reddy. | am a
congress man and congress had put up Sanjiva
Reddy. Therefore, | must support hi m

Moreover, a party or candidate which issues
such posters does not deserve any help.
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Q What was his reply?

A He said nothing; only this _much that-
what can | do

Q Did you ask hi mabout this panphlet ?

A Yes, about this panphlet that such

posters should not be issued and should be

contradicted by his party. H's reply  was

what can | do ?"
In cross-exam nation he stated that he did not tell  Shri
Abdul  Ghani Dar or Shri Sri Rama Reddy the exact date he,
went to Shri Gri’'s house but only told themthat it was two
or three days before the election. He said that there was
no guard posted at Shri Gri’s house because Shri Gri was
interested in the election and further that two or three
persons were sitting when he had this conversation with Shri
Gri but he did not knowthem It was difficult for him to
gi ve any idea or description of those persons.
He further said that he went in the evening and he went from
the front side and he could not give any further description
of the house, whether the entrance of the house was in the
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front side, or whether it is only a ground floor house or
whet her there is any upper floor on it because he went there

casually. He explained that by evening he neant 7 or 8. It
was put to himthat his entire story of going to Shri Gri’'s
house was false, and he said : "It is absolutely correct.

If you exam ne ny tel ephone directory, his nunmber is stil
witten there by ny daughter.” The |earned counsel for the
respondent read the evidence, which we have extracted above,

to Shri V. V. Gri and asked the question : "Is any part of
this statement correct ?" Shri Gri replied : "He never, met
me." W may reproduce the rest of the exam nation

"Q D d you tel ephone ?

A I  never telephonedto him | think to his daughter
al so | never spoke on tel ephone.

Q Did you neet any visitors in the verandah ?

A I  never met anybody-in the verandah; it was hot and

sultry outside at that tinme and | received every one in the
drawi ng room"

Shri  Harbans Lal Sehgal, Deputy Superintendent of Police,
R W 7, was one of the Security O ficers assigned to guard
Shri V. V.. Gri. He had been with himsince Shri V. V. Gri
was Vice-President of India in 1967. He said that another
Security Oficer, Shrir R N~ Millick, was al so assigned the
sane duty. Between thenselves they took shifts at No. GC
243, Defence Colony. Shifts were nornally between 8 a.m to
2pm, 2p.m to8p.m, and the first man would cone from

9 p.m till nmorning. According to himthere was ;no tine
when a Security O ficer was
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not present. Shri Gri _did not sleep at No. C 243 Defence
Colony but at C 496, where the Security O ficer used to
stay. He stated that he was on duty on-August 14, 1969, and
he renmenbered this because he returned fromtour with Shri
V. V. Gri on August 13, 1969, inthe afternoon, then his
counter-part Shri Millick took over the night duty and he
cane on duty in the morning of the 14th. He said that he
took over duty at 8 in the norning. He further said that a
gunman was al ways on duty and the gunman used to stand near
the gate. He described the procedure when anyone cane to
see Shri Gri thus : "He shall neet us-one of the Security
Oficers who was present there-and we informed either M.
Kri shna Rao or the son of the President, whosoever was pre-
sent and if they allowed him we took himto the President
in the drawi ng roomwhere the President was sitting." He
said that the drawi ng room doors cl osabl e door-opened on the
verandah from which they took the visitors. The ~ further
procedure was that after he had shown the visitor the door
was closed as the roomwas air-conditioned. He further
deposed that he knew Snt. Tarkeshwari Sinha by sight, /that
Smt. Tarkeshwari Sinha never canme during his duty hours and
further that the President never net anybody -in t he

ver andah. When asked : "How do you know  Shrinmati
Tarkeshwari Sinha ?", he replied : "I amin the Security
Branch of the Police for 12 years and I know she is a

prom nent nenber of the Parliament and then she was a Deputy
Mnister in the Mnistry of Finance as | know sone other
menbers of Parlianment and Mnisters which | saw during the
official duties and cane in contact otherwi se.’” He asserted
that to his know edge no one who cane to see Shri Gri was
ever refused entry. He said that he did not know Shri Ram
Krishan Gupta, MP., neither did he know Shri N P.C. Naidu

In cross-exanination he said that he did not keep a visitors
book nor a vigilance book but he used to make a report of
his duties to the Superintendent of Police. He never gave
the nanes of those persons who cane and visited Shri Gri to
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the Superintendent of Police. He was unable to give the
nanes of the persons who visited Shri Gri on 28th July or
14th August. He explained : "I don't renmenber as to who
cane and on what particular date but I can give you the
nanes whom | saw coming and neeting the President." He said
that he read the evidence of Shri Krishna Rao in the press.
W nmmy nention that the evidence of nbst of the wtnesses
used to be reported extensively in the press.

The witness denied that his relations with the fanily mem

bers of Shri V. V. Gri were informal and added: "we never
cultivate relations with the famly nmenbers of the VIP." It
was suggested that it would be too hot for himto sit in the
verandah or in the lawn but he replied that it all depended
in one's training
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and nature of duties.” In cross-examnation he said that he

did not know of any case where Shri Krishna Rao or Shri
Gri’s son refused toallow any visitors to see Shri Gri.

It is . not necessary to give further details of the cross-
exam nati'onbut we are of the view that his evidence was not
shaken by the various questions put to him There is no
reason why we shoul d not place reliance on the evidence of
this officer.

The evidence of Shri Millick, Deputy  Superintendent of
Police, RW 45 / is simlar. He said that he kept a
regi ster of his attendance duty and used to submt reports.
These were in small bound plain paper register and they used
to be shown to the S.P. Security, Shri Marwaha. He said
that the book was msplaced when he shifted in the month of
Decenmber to the President’s estate. He added that this book
was kept for his own convenience; at the time of T.A  bil
it was wused; otherwise it was of no use. It was not an
official record. He then described the places he went with
Shri  Gri outside Delhi. He described the visits. 'He was
asked how many persons cane to see Shri Gri fromthe 21st
of July to 29th of July, and he replied, that he would not
be able to tell that exactly, but 'he added : "Roughly about
forty people during this period." He further said that
during his duty hours between 6 and 7 sonetinmes 4 to 5
peopl e came every day from August 13 to August 16. He said
that anong those who visited were Shri_Krishna Menon, Shri
Bhupesh CGupta, Shri Amar Singh Sehgal and Snt. Aruna Asaf
Ali, and the persons who visited from21st to 29th July
i ncluded Shri Jagat Narain, Shri Yashpal, Shri N - C
Chatterjee and a few MPs. He said that he  could not
recollect any nore. He asserted that Sm. Tarkeshwar i
Si nha never came during his duty hours.

The | earned counsel has not been able to give any convincing
reason why we shoul d di sbhelieve this officer

Shri P. Krishna Rao, RW 1, is the son-in-law of Shri V. V.
Gri. C- 243, Defence Col ony, was his house, and" he said
that Shri V. V. Gri conducted his canpaign single-handed
from this house, although nmenmbers of his famly assisted
hi m He said that Shri Gri went on tour on the 29th . July
and conpleted it on the 13th of August, 1969, but in between
he canme for a few hours on the 10th and again for a few
hours on the 12th. He gave the sanme version about the
duties of the Security Oficers, and the procedure followed
in the house for receiving visitors. He said that Snt
Tar keshwari Sinha never canme to see Shri Gri fromthe 20th
July to the 16th August, and she did not come on the 14th
August in the nmorning. He further said that Shri Gri never
i ntervi ewed anybody in the verandah as it was open to the
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public gaze and where the Security O ficer and probably the
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driver or sone other clerk would be siting or standing. He
further stated that after Shri Gri returned fromhis tour
on the 13th he was continuously with himand he was in
attendance on himon the 13th, 14th and 15th; only on the
16th he left in the norning and went to the Parliament House
to watch the voting. He further deposed that he knew Shri
N. P. C. Naidu and had net him at several places but was not
on visiting terns with him He said that he net him (Shri
Nai du) off and on when he went to see nmenbers of Parlianent
from Andhra, and that he first saw himthree or four vyears
back at Madras at the house of late Shri V. Rama Krishnan
He denied that Sm. Tarkeshwari Sinha visited sometine in
the norning of the 14th, or Shri N.P.C. Naidu came to see
Shri  Gri at C 243 and could not see Shri Gri. He added
that it was inmpossible ; Shri Naidu would not have been
turned away; he never cane.

Shri  Jai Murti Prasad, P.W 41, who was one of the gunmen
attached ‘to Shri V. V. Gri said that there were three nen
on duty and they did duty in shifts. He said that he was on
duty on  the 14th from2 a.m to 9.am and after 9 am
constabl e Ram Batta cane. He said that he knew Snt
Tarkeshwari Sinha. She did not come to neet Shri Gri while
he was on duty.

Constable Ram Batta, R W 59, stated that he was on duty on
the 14th August from9 a.m to 6 p.m He corroborated Ja
Murti Prasad that he took over duty at 9 a.m on August 14.
On this evidence we cannot accept the  case of t he
petitioners that the panphlet was brought to the notice of
Shri V. V. Gri by Shri R K Gupta or Smt. Tar keshwar
Sinha or Shri N. P. C. Naidu

The evidence of Shri V. V. Gri is corroborated by the
Security Oficers. Besides, we find it difficult to believe
that Snt. Tarkeshwari Sinha would have been treated in such
a crude and inhospitable manner. ~There is evidence that
visitors were always offered coffee’ but no coffee was
offered to Snt. Tarkeshwari Sinha by Shri V. V. Gri. The
story told by Shri Ram Kri shan Gupta does not appeal to us.
Wy should Shri Gri tel ephone Shri Gupta? No~ previ ous
acquai ntance between himand Shri Gri has been established.
If it was Shri Gri’'s election technique we would have
expected evidence to be produced that he tel ephoned a nunber
of electors from Delhi. The |earned counsel for the
petitioners said that the witness was an inportant ~person
and Shri  Gri mght have been told at Chandigarh that  he

shoul d contact the witness. But we cannot rely on
conj ect ur es.
In order to prove connivance on the part of Shri Gri, the

| earned counsel also relied on a copy of a letter which Shr

Abdul
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Ghani Dar is supposed to have sent to the respondent. Shri
Dar deposed that he wote a letter to Shri Gri ‘and he
produced a copy of it in Court-Ext. P-67. Shri Dar did not
address the letter hinself but he told his Per sonal
Assistant to put the address of Shri Gri on it and the
letter was posted by his PPA. Hs P.A has not been
pr oduced. Shri  Dar further said that he enclosed one
printed panphlet in English with the letter. A copy of this
was said to have been forwarded to the Prime Mnister of
I ndia, New Del hi, and Prof. Humayun Kabir, who is now dead

There is no proof of this. Shri Gri was shown the copy of
Ext . P-67 and he said that this letter was never received
by him In cross-examination it was suggested that the,
letter forned part of the correspondence which was destroyed
when Shri V. V. Gri shifted to Rashtrapati Bhavan. W are
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of the viewthat it has not been proved that the letter was
sent by Shri Abdul Ghani Dar.
The |earned counsel then relied on circunmstantial evidence
to prove that Shri V. V. Gri knew of the distribution of
the panphl et and connived at it. The |earned counsel urged
that according to Shri V. V. Gri he conducted the election
canpai gn si ngl ehanded and left the entire wor k of
approaching MP.s to the supporters, and in his evidence
also tried to showthat he was not associated wth the
supporters at all. He urged that a necessary inference
which flows from these facts is that the electors who
actually supported Shri. Gri must have been in constant
touch with him He said that this is the only |ogica
concl usi on. W are unable to accede to this contention
Before Shri V. V. Gri left for his tour the Congress Party
was against his candidature.. By the time Shri Gri cane
back to Del hi on the 13th August, nuch had al ready been said
and done, ‘and t he panphl et had been printed and distri buted.
There is no evidence that he was contacted by any of these
al | eged ‘supporters while he was on tour. The persons
bel ongi ng-to the Congress party, now headed by Shri Jagjivan
Ram were thenselves vitally interested in the election of
Shri V. V. Gri as it had beconme a burning issue between the
two Congress parties. On this evidence we cannot draw any
i nference that the supporters nmust have contacted Shri Gri.
The |learned counsel’ then said that sonme newspapers had
carried news about the pamphlet, but there is no evidence
that any newspaper printed the whole panphlet.  The panphl et
was referred to in the Hi ndustan Tinmes, Evening News, dated
August 14, 1969, which summarised the letter witten by Shri
Kanwar Lal Gupta to the El ection Conm ssion as follows :
"A Sangh MP M. Kanwar Lal -~ Gupta, today
addressed a letter to the Election Comm ssion
protesting agai nst the al | eged cor r upt
practices by the Prime Mnister, Ms. Indira
Gandhi, and her Cabinet coll eagues in the
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Presidential poll.  He has. charged them with
pressurising MPs. in favour of M. Gri. He
has also objected to a panphlet circul ated
anmong the M Ps. in which certain attacks have
been nade on M. Reddy."
This news itemcould escape anybody and, therefore, there is
no reason to disbelieve Shri Gri that he did not cone
across this news item W nust, therefore,, hold that it
has not been proved that there was any connivance  on the
part of Shri  Gri to the printing, publ i'shi ng or
di stribution of the panphlet.
We have already said, and we nmay repeat, that there is no
evi dence whatsoever that there was any intinmate connection
between Shri V. V. Gri and the alleged distributors. What
they were doing in this connection they were doing on  their
own and Shri Gri cannot be held responsible for their deeds
unl ess, of course, it is established that the result of the
el ection had been materially affected by the distribution of
the panmphlet. This question we shall now consider.
It is well-settled that the burden of proving that the
result of the election has been materially affected is on
t he petitioners. (see Vashist Narain Sharm V. Dev
Chandra(1); Mahadeo v. Babu Udai Pratap Singh(2); Paoka
Haokip v. Rishang(3); and G K Samal v. R N Rao(4). The
| earned counsel, relying on Surendra Nath Khosla v. Dalip
Singh(5), wurged that this Court should draw a presunption
as was done in the case of a rejection of a nomination
paper, that the result of the election has been materially
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affected, fromthe nature of the panphlet and the manner of
its distribution. He further stressed the fact that the
petitioners were not in a position to conpel wtnesses to
di scl ose their change of view and say for whom they vot ed.
A simlar argunent was advanced before this Court in Samant
N. Bal akrishna v. Ceorge Fernandez(6). But the |earned
Chief Justice rejected it thus :
"“In our opinion the mtter cannot be
consi der ed on possibility. Vashi st
Narain’s(1) case insists on proof. If the
margi n of votes were small something mght be
made of the points ment i oned by M.
Jet hamal ani... But the nmargin is large and the
nunber of votes earned
(1) [1955] 1 S.C. R 5009.
(2) A'l.R 1966 S. C. 824.
(3) G vil Appeal No. 683 of 1968 decided on
August 12, 1968.
(4) Cvil Appeal No. 1540 of 1969 decided on
January 20, 1970.
(5) [1957] 'S.C. R 179.
(6) Al.R 1969 S.C. 1201, 1225.
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by the renai ning candi dates also sufficiently
huge. There is no reason, therefore, for a

reasonable judicial guess. The law requires
pr oof . How far that proof should go or what
it should contain isnot provided by the
| egi sl'ature. In~ Vashist’s case and in
I nayat ul | ah v.~ _Diwanchand Mahaj an(1) the
provi sion-was hel'd to prescribe an inpossible
bur den. The law has however renmmined as
bef ore. We are bound by the ruling ‘of this
Court and nust say-that the burden has not
been successfully di scharged. We cannot
overl ook the rulings, of this Court and follow
the English rulings cited to us."

The |earned counsel invited us to  overrule

this decision. It is too late inthe day to
do this. This view was taken very early by
various Election Tribunals. It was observed

in Rai Bahadur Surendra Narain Sinha v. Babu
Amul yadhone Roy(2)
“"I'n the direct formin which provision is nmade
for this matter in paragraph 7 (1 ) (c) of the
Order there is no scope for ‘interference on
t he ground that in the opinion of t he
Conmi ssioners the result of the election m ght
have been affected by the irregularity. Thi s
view has been taken in respect of a simlar
provision to that laid down in “paragraph
7(1)(c) in three cases reported in Hammond' s
El ection Cases (1936 edition), namely, in
Bul andshahr District (East) 1921 (page 219),
Lahore City (M 1921 (page 469), and Patna
West (N.M R ) 1927 page 535).
Then the Comni ssioner goes on to say that "it nay be that in
some circunstances the provision in this rule nay operate
harshly, where a tribunal my feel that the result of an
el ection may well have been affected by a serious
irregularity, but it may be inpossible for the petitioner to
establish this positively; but we have to interpret and
followthe rule as it stands."
Parliament, knowing of the views held by various Comm s-
sioners and Judges, have failed to intervene, and it is not
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for us to legislate

Let us then see if the petitioners have been able to
affirmatively prove that the result of the election was
materially affected by the distribution of the pamphlet.
They sought to prove this by showi ng what the inpact of the
panphl et on various electors and their reaction was. The
reactions, as is to be expected,

(1) 15 E L.R 219.

(2) Doaba's Indian Election Cases (1935-1950) Vol II;
p. 368- 378.
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varied greatly inits intensity. The w tnesses describe it
variously: It was in bad taste, very derogatory; it was

dirty,, scandal ous, extrenely bad, pernicious, contenptible,
character assassination, horrible, vulgar and scurrilous,
fal se and malicious, foul and filthy, unpleasant and foul."
Shri  Madhu Li maye,” M P., thought that it would affect the
chances of his candidate, Shri Gri. Shri Kanwar Lal Cupta,
MP., ‘was in-doubt what to do and what not to do. Shri K
S. Chavda, M P., said that he changed his mnd. Shri N P.C
Nai du, M P., concluded that nenbers would not vote for Shr
Reddy. Shri Shiv Narain, MP., frankly stated that though
he thought that ’'such-a man shoul d not be the President, yet
Shri Rama Reddy convinced himthat the panphlet was totally
false and he abided by the decision of the Congress Party
Board. Sm. Jayabehn Shah, M P., felt perplexed right upto
the date she cast the vote but failed to positively assert
that she voted for sone other candidate because of the
panphlet. Shri N. N Patel, MP., said that he changed his
attitude after reading the pamphlet and adhered to it till
the last nonent. Shri- Mhan Lal Gautam~ M P., . does not
di scl ose how he voted. Neither does Shri S. Supakar, MP.
di scl ose how he voted, although he felt very sad on' reading
the pamphlet. Shri C. D. Pande, MP., said that although
his faith in the uprightness of Shri Sanjiva Reddy was
shaken, it did not affect his vote. Shri P. N Deb, MP.,
felt very much prejudiced against (Shri Reddy but did not say
that he voted agai nst hi m because of this panphlet. Shri
Hukam Chand Kachwai, M P., a nmenber of the Jan Sangh, said
that at that tine he thought the allegations foul and they
did influence his mind, but failed to say who he voted for.
Shri Suraj Bhan, M P., deposed that the panphlet, so far as
he was concerned, affected the directions which had been
given by his leaders. Snt. Pushpabahn Mehta, MP., does
not say that the panphlet affected her vote. Shri Morarj
Desai, MP., described the inpact on his mnd thus
"This would affect an average voter against
Shri S. Reddy adversely, because the contents
are so shocking and in this country people
believe many things w thout going into /'them
especially wong things are believed nore
easily."
Shri Shri Chand Goyal, MP., admitted that "it is not t hat
exerci sed nmy franchise guided by it." The inpact on Shri Ram
Krishan Gupta was totally different than intended. He said

that after reading the panphlet "I becane a stronger
supporter of Shri Sanjiva Reddy because | thought such |ike
posters are not good and should not be issued." Shri R

Muni swam ah, ML.A , said that the contents prejudiced his
m nd, and he could not risk
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not to believe them but did not disclose how he voted. He,
however, admitted that he is a loyal Congressnan and has
adhered scrupulously to the directives of his party. Shr
S. Njalingappa said that the panphlet would adversely
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affect Shri Reddy’s chances of success. Shri M S

Gur upadaswarry, M P., did not say that the panphlet affected
him although "the notivation was to defame the candidate
Shri  Sanjiva Reddy and jeopardise his chances of being
elected as President.” Shri D. S. Raju, MP., said that he
was shocked by the pamphl et but he had al ways been a | oya

Congressnman and scrupul ously abided by the directives of the
party. Shri Patil Putappa, MP., felt whether he would be
doing the right thing by voting for Shri Sanjiva Reddy after
reading the panphlet but admtted that he had always been
di sci plined and |oyal Congressnman and | oyal to t he
directives of the party. Shri Sher Khan, MP., did not
believe in the truth of the allegations in the panphlet as
he had known Shri Sanjiva Reddy personally, but felt that
those persons who did not know Shri Sanjiva Reddy might be
af fected by the pamphlet. ~Chaudhary A. Mhammad, MP., said
that the panphlet did affect his mnd but he did not view
his, decision in that light, being a loyal soldier of the
Congress. / Shri C. M Kedaria deposed that after reading the
panphl et " he could not risk voting for such a candidate for
such a high post. Wether he actually voted for Shr

Sanjiva Reddy or not is anybody’'s guess because neither side
asked himthat question. Shri N Sri Rama Reddy, MP., one
of the petitioners, had known Shri Sanjiva Reddy for the
last 35 years, and was his counting agent. It is not
suggested that his vote was affected by the panphl et. Shr

Abdul  Ghani Dar, MP., a petitioner, stated that after the
panphl et was read out to himhe thought "that  country was
si nki ng and extrene danger has been posed to the denocracy."
It is, however, quite clear fromhis evidence that he did
not believe that Shri Sanjiva Reddy was a debauch. = W& have
not referred to the evidence of electors from U P. who
deposed to neeting Shri Dinesh Singh at Lucknow because, as

will presently appear, nuch reliance cannot be placed on
what they say.
It wll be evident fromthe above analysis of the evidence

that apart fromtwo witnesses it i's not certain whether the
others were so affected by the panphlet that they changed
their mind. Then there are witnesses who say that there was
no effect on their voting, either because they knew Shri
Sanjiva Reddy or did not believe the allegations or that
they were 1loyal and disciplined nenbers —of the Congress
Party. Five witnesses were strongly prejudiced but they do
not say that this prejudice finally affected their voting or
not. Two remai ned sad or disgusted but failed
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to disclose whether it had any affect on them One thought
that the party directive was affected. Apparently he was
not personal ly affected. One witness became a  /firm
supporter of Shri Sanjiva Reddy because of the panphlet.
Sone witnesses opined that others would get affected, @ which
evi dence cannot assist the petitioners in any manner

On this evidence it is difficult to hold that t he
petitioners have proved t hat the publication and
di stribution of the, panphlet materially affected the result
of the election. It only leads to the conclusion that it
probably did have sone effect but the vast najority of the
electors were able to throw off the effect of the panphlet
"and vote according to their own personal w sh or according
to the mandate of their party.

There is evidence that there was a great deal of talk about
the panphlet. There was tine before voting for the electors
to exchange views about the panphlet and ascertain the
truth. Shri Sanjiva Reddy had been the Speaker of the Lok
Sabha and was a well-known and | eading political personality




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 61 of 158

There were various other issues exercising the mnds of
el ectors, particularly belonging to the Congress party. | f
in spite of all these factors sonme were unduly influenced in
their thinking, it was for themto come and say so. There
was no | andslide against Shri Sanjiva Reddy. Two hundred
and sixty eight menbers of Parlianent gave him the first
preference. N nety two nmenbers of Parlianent, who had given
first preference to Shri C D Deshmukh, gave second

preference to Shri Sanjiva Reddy. It is, however, true that
if 26 nmore menbers of Parlianent had voted for Shri Sanjiva
Reddy, instead of Shri Gri, the, forner would have been
el ect ed,

Therefore, on the evidence before us, it is inpossible to
sustain the contention of the petitioners. |In the result we

hold that it was not been proved that the result of the
election was materially affected by the publication and
di stribution of the panphlet.

The | earned counsel for the petitioners urged another point
in order to inpeach the validity of the election. It was
said that ~Shri Dinesh Singh, then. Mnister for Externa
Affairs, —visited Lucknow sonewhere round about the 10th of
August and exerci sed undue influence on various nenbers of
U P. Legislature. Shri Dinesh Singh denied having ever
vi sited Lucknow round about that time. He said that he did
not go to Lucknow till after the polling date. A nunber of
wi t nesses have been produced on behal f of the petitioners to
establish the visit of Shri Dinesh Singh to Lucknow.
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Shri  Bansi Dhar Pandey, ML.A , UP., PW 18, deposed re-
garding Shri Gri’s visit to Lucknow. He said that Shri
Di nesh Singh came to Uttar Pradesh for canvassing for Shri

Gri, nmt him and had a talk. He deposed : "He held
a.nmeeting of the leaders in B Block. | was also there. He
told wus that we should support M. Gri." He added : "He
said we should support M. Gri-and thus we should support
Prime Mnister’s view, she belongs to our State." According
to himShri Dinesh Singh then said : "If we do not support
the candidature of M. Gri, we wll not get Centra

patronage and we would not get the support of “the Prine
Mnister in the general elections and we would not get the
party tickets in the elections." He deposed to the receipt
of the panphlet by post. This exam nation took place before
us on the 25th February, 1970, and the |earned counsel for
the respondent at that stage did not put any question  in
cross-exam nation to suggest that as a matter of fact~ Shri
Di nesh Singh never visited Lucknow. It appears that the
persons in charge of preparing Shri Gri’'s case had by then
not conme in contact with Shri Dinesh Singh and could not
ascertain whether he had as a matter of fact gone to
Lucknow.

The next witness, Shri Ram Singh, ML. A, UP., “PW 19,
gave evidence in the sane strain. He said that four or five
days after Shri Gri’'s visit Shri Dinesh Singh cane to
Lucknow. He al so stated that Shri Dinesh Singh said . that
"if you vote to M. Reddy, you will be in difficulty because

Central support wll not be given to you, the party
candi dature wll not be given to you, patronage of the
Central leaders will not be given to you." This evidence was

al so given on the 25th February, and no question was asked
in cross-exam nation to suggest that Shri Dinesh Singh did
not visit Lucknow during this period.

Shri  Jagdish Prasad, ML. A, UP., PW, 20, also gave
evidence to the effect. Shri Basant Lall Sharma, ML.A,
P.W 22, also said that Shri Dinesh Singh visited eight or
ni ne days before the polling date.
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Shri  Rajendra Prapat Singh, ML. A P.W 21, deposed that
Shri Dinesh Singh cane to Lucknow seven or eight days before
the polling and he net himand others in a block of the
Councillors’ Residence. According to him Shri Dinesh Singh
told himthat "it is the desire of the Prime Mnister that
don’t vote for the other candidate.” The wtness further
deposed that Shri Dinesh Singh told himthat he had cone to
know from Shri Gri that "I was not prepared to vote for
Shri Gri." According to the wtness by "the ot her
candi date" Shri Dinesh Singh nmeant Shri Reddy, the Congress
candi dat e. Shri  Dinesh Singh is further alleged to have
told the witness that the "Prime Mnister is a
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great |eader of the party and her wishes also fell wthin
the discipline". Shri Dinesh Singh is further alleged to
have pointed to the witness that the witness came from Rai
Bareli which was Prime Mnister’'s constituency and great
help was  received from her in election. The witness
understood this to nean that if he voted against the Prine
M nister " then the help available to himfromher would not
be avail abl e.

Shri Ram Pyare Panika, ML.A , P.W 37, who was exam ned on
March 2, 1970, gave sim lar evidence as the wearlier wt-
nesses fromUtar Pradesh. He said that Shri D nesh Singh
visited Lucknow about 9 or 10 days before the polling but he
could not give the exact date. He-said that Shri D nesh
spent two or three days in Lucknow but he -could not say
where he stayed. To 'the question :~"How do you know t hat he
was there for two or three days?", he replied : "Because he
met ne once and some friends of mne told nme that he also
net themtwo or three days after that." He was asked : "Now
ook here | put it to you that M. ~Dinesh Singh never
vi sited Lucknow between the 1st and the 16th August and that
what you have said is untrue". He answered : "He | visited
Lucknow and he net me." O her questions were al so asked.
This is the first occasion that questions were asked with a
view to establish that Shri Dinesh did not visit/  Lucknow
bet ween the 1st and the 16th.,

The next wi tness, Shri Abdul Salim Shah, ML.A , P.W 38,
al so deposed that Shri Dinesh Singh cane about a week before
the polling day and he saw him (Shri Dinesh ~Singh)  at
Darul shafa where Shri Dinesh Singh addressed the people.” He
further told that Shri Dinesh Singh talked to him
individually. In cross-exanination he said that the did not
know where Shri Dinesh Singh was |iving or where he stayed.
He met himonly once at Darul shafa about noon. He coul d not
renmenber the names of persons who were present ~when Shri
Di nesh Singh had conversation with himbut ultimately said:
"Dr. Sia Ram Th. Mehram Singh, Muntaz Khan, = Abid Ali,
Jogeshwar Dayal and many others." To the question :~ "I put
it to you that between the first of August and the 16th of
August Di nesh Singh never went to Lucknow and you could not
have met him" he replied : "No. 1 met himand he cane to
Lucknow. "

The next witness on this point is Shri Mmtaz Mhd. Khan,
ML. A, UP., PPW 44, He also gave simlar evidence and he
said that Shri Dinesh Singh, cane to Lucknow about a week
before the Presidential election and met him He described
the talk which he had with Shri Di nesh Singh. In cross-
exam nation he said that Shri Abdul Ghani Dar cane to
Lucknow after he had
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filed the petition and stayed in 24B Bl ock. in Darul shafa,
very near 23 B Block in Darul shafa where the wi tnesses was
staying. Wen pressed to remenber the names of persons who
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were present when Shri Dinesh Singh addressed the, neeting,
he ventured the nanmes of Shri Kam apati Tripathi and Shr
Jagdi sh  Gandhi, and addled that perhaps Shri  Abdul Salim
Shah was al so there.

As we said before, Shri Dinesh Singh, RW 6, said that
bet ween the begi nning of August or rather after his return
from abroad on 18th July, and the 22nd of August, 1969, he
never went to Lucknow and he was in Delhi right upto the 2nd
August . He said that his Secretary keeps the diary of his
engagenents and consults hi mbefore nmaki ng any appoi nt ment
unl ess he tells the Secretary ahead that someone is going to
see him He said that whenever he goes out, whether on an
official or a private tour, a tour progranme is issued, and
it is indicated in the tour programme whether the visit is
official or private and it has the list of people to whomit
is circulated. He further stated that whenever he goes to
Lucknow he stays with the Governor in the Raj Bhavan or in
the State Guest House and he usually goes by train and
soneti mes by pl ane.

The diary kept by the Private Secretary was produced and
shown to the counsel for the petitioners, and the witness
was cross-examned in detail about the diary and the way it

is maintained. To the question : "I put it to you that you
were in Lucknow on Sunday the 10th August"”, he answered:"
No. it would not be correct because | did not go out of
Del hi."

This date was apparently chosen by the | earned counsel be-
,cause in the diary the page of August 10, 1969, was bl ank
It was further suggested that the w tness perhaps went by
car towards the evening of 9th and reached Lucknow by the
norni ng and then proceeded to Partapgarh for three hours and
then back to Lucknow by 12 O cl ock, and after spending six
or seven hours in Lucknow he took the car and came to Del hi.
To this suggestion he said that the distance between ' Del h
and Lucknow i nvolved a very longjourney. He added : "This
is a hypothetical question in respect of tine and | would
have to be nmore sure about it." (The witness further said
that he thought that he attended a tea party at Mysore House
given by the then Governor of Mysore on August 10. We will
presently show that this version of his attending the party
on August 10 is corroborated by other evidence.
The respondent al so produced a number of ML:As. from U P
to prove that Shri Dinesh Singh did not visit Lucknow
between the 1st and the 16th. They are Shri Syed A
Zaheer, ML.A, RW 9, Shri Genda Singh, ML. A, RW 12,
and Shri
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H. N. Bahuguna, R W 28, who was the General Secretary of
the U P. Congress Committee in 1969. Shri Bahuguna / said
that Shri Dinesh did not visit Lucknow before the poll in
August . He said that he knewit for <certain that Shri
Di nesh Singh did not visit Lucknow between the 1st and the
17th August because had he visited Lucknow he was sure to
hear from Shri Dinesh Singh. The witness added : "Heis a
kind friend who keeps nme informed of his tour progranme even
her e. | always receive his tour progranme and, therefore,
if he had cone to Lucknow | woul d have surely got his tour
programme through dak or if it was a hurried progranme a

tel ephonic call that M. Dinesh Singh will be in town and in
view of my plastered leg, if he were to come to Lucknow he
woul d have certainly visited me as he did before." It was
put to him : "If | say that M. Dinesh Singh did visit
Lucknow between the 1st of August and the 14th of August,
will it be correct ?", he answered : "Totally incorrect."

Shri Abid Ali, ML.A, RW 33, deposed that he had not net
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Shri  Dinesh Singh personally. He was asked: "M. Abdul
Salim Shah has deposed before this Court as a wtness and
stated that M. Dinesh Singh cane to Lucknow in August '69
and you were present alongwith himand others when M.
D nesh Singh and he had a conversation. |Is it correct ?" He
answered : "No it is quite wong." He stuck to this position
in cross-exam nation.

Shri  Rao Rafay Khan, ML.A, RW 37, said in cross-
exam nation that he could not say whether Shri Dinesh Singh
went to Lucknow or not and he said that he had not yet nmet
Shri Dinesh Singh. Further he did not hear of Shri Dinesh
Si ngh going to Lucknow in the nmonth of August.

Shri  Kam apati Tripathi, R W 61, who was the President of
the U P. Congress Cormittee at the relevant tine also stated
that he was in Lucknow between the 1st of August and the
16th of August and that during this period, as far as he
could recollect, Shri Dinesh Singh did not wvisit Lucknow.

He further said : "Usually when he cones to Lucknow, he
gives ne’/ a ring that he is comng to Lucknow, and after
reachi ng " Lucknow he inforns nme of his arrival there." The

evi dence of Shri Mintaz Modhd. Khan, R W 44, whom he knew,
regardi ng Shri Di nesh Singh'salleged visit to Lucknow was-
put to himwhere he had said that Shri Kanlapati Tri pat hi
was one of the persons present in the meeting; the w tness

replied : "No neeting was held. Neither | was present
anywhere. This is a false statement."
Shri I. K cujral, RW 40, attended Shri G S. Pathak’s

party on Sunday the 10th August and produced a letter dated
August 9, 1969, signed by Shri G~ S Pathak and addressed to
Shri 1. K Gujral, inviting himto tea at ~Mysore Bhavan.
Shri
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Gujaral said that Shri Dinesh Singh was present. there
alongwith sone others, including Shri Om Mehta, Shri K C
Pant, Dr. Ram Subhag Singh, Shri- M P. Bhargava and a few
ot hers, and al so Shri Kanwar Lal CGupta, MP.

Shri G N Mathur, RW 14, who has been in the governnent
service for the last 30 years and was Private Secretary to
Shri  Dinesh Singh said that he :fixed up appointnments and
tour programmes and | ooked after coordinationwrk in the
Mnister’'s office. He had been Private Secretary to Shri
Di nesh Singh since 1962. He produced the diary of 1969  and
said that it had been kept by himand the name of the  diary
was "Ranpart Index Diary by Thakar & Co." This particular
diary was supplied by the Mnistry of Conmerce when he was
there- and when Shri Di nesh Singh was M nister of Conmerce.
He al so produced the diaries of 1966, 1967 and 1968. It is
not necessary. to go into his evidence in detail but it is
quite clear fromhis evidence that he keeps the diaries in
regular manner and it nmay be that sonme.tinme he may rub out
or score out an engagenent which has been cancelled,
ot herwi se nost of the engagenents are put in the diary. He
then gave the procedure for meking a tour programre. He
admtted that if some appointnment is made by the M nister at
his house and the Personal Assistant who attends the house
does not informhimabout it, it would not he found in the

diary. He was asked : "If the Mnister goes out on tour out
of Delhi, is there "any entry in your diary ?" He replied

"Sometines | do nake, but | keep a tour register and it is
used for tour purposes.” He was asked : "If he (the
M ni ster) decides to go on tour, let us say, suddenly in the
evening, will a tour programme be issued?" He replied : "If

it is possible. W WII| contact the District Magistrate of
the place he is visiting to informhimthat the Mnister is
arriving at that place, by telephone. |If the Mnister is
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likely to stay there for a day, we issue a programe,
although it is afterwards.” He was asked : "If he is comng
back i nmedi ately, no programme will be issued ?" He replied
"No. But it is my responsibility to informthe District
Magi strate that he is comng."
The w tness produced a file containing the tour progranmes
between the 22nd of February, 1969, and the 22nd Decenber,
1969. He said that if the Mnister changes his route while
he is on the way, then if he gets information he would issue
a revised programe. He pointed out that according to the
schedul e date of return the Mnister was supposed to return
on Saturday, the 19th July, but he returned in fact on the
18th July, a day earlier, and he issued a revised progranme
on the 17th of July. After |ooking up the tour programres
file he said that Shri Dinesh Singh went to Lucknow only on
the 22nd August and he then
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went by plane and returned by plane and the tour programme
was i ssued.
In cross-exam nati on the | earned counsel for the petitioner
tried to showthat the diary was not absolutely conplete.
In reply to the [ earned counsel the witness said : "So far
as the prior engagenents are concerned, if an engagement has
not been fulfilled, ‘either it would be, rubbed off or scored
out, but whatever engagenents appear in ‘the diary, they
would indicate they have been fulfilled." He further
adnmtted that he did not always -score out the entry
specially in the case of the national days of the Enbassies,
because he had toinformthe Chief of Protocol that the
M nister would not be able to attend the reception and he
has to explain the Mnister’'sinability to attend to the Am

bassador concer ned. He added : "Therefore, to remnd
nyself, | do not cancel such type of entries from the
diary." The witness further admtted that the tour progranme

consi sted of |oose sheets tagged together as t hese
programes were cyclostyled and they are not entered in any
bound register, but he said that when T.A bill is /prepared
it would indicate the visits of the Mnister. He denied
that any second diary was mai ntai ned at the residence’  under
the control of the Personal Assistant. He further said that
even if the Mnister wants to go and nmeet soneone out of
Del hi in his personal capacity, as a matter of security if
the security man is infornmed then he will acconpany him and
even if he goes to a picture the security man would sit
out si de the picture house.

We are satisfied that nothing has been brought out in cross-
exam nati on whi ch woul d destroy the evidence of the Private
Secretary that nost of the engagements of ‘the Mnister
appear in the diary and whenever he goes out a  tour
programme is framed and i ssued.

Shri  Ram Nath Singh, constable, RW 36, who “had been
attached to Shri Dinesh Singh for security purposes as guard
for the last four years was posted at Shri Dinesh Singh's
resi dence. He said that there was no limt to the tine _he
served as a guard at a tinme but usually it was for six
hours. He described the procedure by which the revol ver and
the cartridges are transferred to the man who conmes on duty.
if the Mnister goes out of Delhi for nore than 24 hours the
revolver and the cartridges are deposited in the security
l[ine. When the Mnister is away the gunman still attend the
house. He produced the Roznantha which was maintained in-
the year 1969 and he said that he would nake an entry in the
Roznantha as to whether Shri Dinesh Singh was in Delhi or
not. He showed the entries fromthe first of August to the
16th. He pointed out various entries. The first entry was
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dated 11th August. This entry woul d show t hat
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the Mnister spent the night of the 10th in Del hi. Vari ous
such entries were pointed out. He was asked to see if there
was anything to showthat the Mnister was not in Delhi
during this time, and he answered : "There is no entry
showi ng that he was away from Del hi." The counsel brought
out the entries on the 22nd of August to show that an entry
was nmade when Shri Dinesh Singh went to Lucknow. In the
entry it is recorded inter alia that "at 7 a.m the Mnister
is in the house". The entry at 3 O clock shows that "the
M nister started for Palam Airport; he would go by plane
from there to Lucknow. 'Signed Ravi Bhan Singh." He stated
that the gunman on duty went with the Mnister upto Palam
airport and stayed there till the plane took off and that
was why he woul d know t hat -he was goi ng to Lucknow by pl ane.
Not hi ng useful was brought out-in cross-exam nation and we
are satisfied that the Roznantha was kept in the regular
course! of duty and the entries in it support Shri D nesh
Singh’s. ‘version that he didnot goto Lucknow on the 10th
August, or between the 1lst August and the 16th August. | f
there had been any truth in the version given by the
petitioners it would not have been difficult for them to
produce evidence either fromthe railway records or the
records of the Indian Airlines to show that reservation was
nmade on behalf of Shri Dinesh Singh and he travelled to
Lucknow and back. Further in those days the |ocal papers,
if not the national papers, would at l'east have carried some
news itemns about the visit of Shri-Dinesh Singh to Lucknow
as it was a visit alleged to be for election purposes, and
according to the petitioners he had net a nunber of persons
openly. Further the evidence of the petitioners’ wtnesses
does not fix the date of the visit. It was the blank page
in the diary which led to the suggestions about that day in
Cross-exam nation.

We are satisfied fromthe evidence which we have extracted
above that Shri Dinesh Singh did not visit Lucknow on the
10th of August or any other day thereabout and the case of
the petitioners that Shri Dinesh Singh visited Lucknow is
not true.

W have already nentioned that it was alleged in the
petition that Shri V. V. Gri repeatedly stated at various
places that "a man of character and integrity should have
been sel ected" and he, in well-guarded | anguage, was stating
that Shri Reddy was not a nman of character.- Shri- V. V. Gri
denied these allegations and stated that  throughout his
statements he adhered to the stand as a candidate for the
office of the President. The petitioners  produced 8
wi tnesses to substantiate this charge. it is comron ground
that Shri V. V. Gri visited Lucknow during his election
tour Lucknow was his first halt-and addressed a neeting at
277

Dar ul shaf a. There is dispute as to what Shri Gri said at
the meeting and as to whether he met ML.As. individually or
in groups. The eight wtnesses nentioned are : Shri
Bansi dhar Pandey, P.W 18, Shri Ram Singh, P.W 19, Shr
Jagdi sh  Pershad, P.W 20, Shri Rajendra Prasad, P.W 21,
Shri Basant Lal Sharma, P.W 22, Shri Ram Pyare Pani ke, P. W
37, and Shri Abdul Salim Shah, P.W 38. These wi tnesses
al so deposed to Shri Dinesh Singh’s visit to Lucknow and we

have disbelieved their version. |In these circunstances we
must view their evidence with extreme care and caution
It wll be noticed that the witnesses have given different

versions as to what Shri V. V. Gri said.
Shri  Bansi dhar Pandey, P.W 18, Shri Jagdi sh Pershad, P.W
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20, and Shri Basant Lal Sharma, P.W 22, said that Shri Gri
told themthat they should vote for himin the Presidentia
election. P.W 19, Shri Ram Singh’'s version was : "At that
time he asked wus that | amthe candidate of the, Prinme
Mnister and | nust be voted for the Presidential El ecti on
and she has supported himand therefore I nust get the
votes." Shri Ram Pyare Pani ke, P.W 37, struck a different
not e. According to himShri V. V. Gri said: "He told wus
that we should vote for himbecause he told us that he was
also the Governor of other States and he was also Vice-
President. So he told us that a man lie himshoul d be voted
and we should vote in favour of M. Gri." He further
deposed that after the nmeeting he and three or four ML.As.
net Shri Gri separately and he told themthe sane thing and
in addition said : "If you want to progress India a nan |like
me shoul d be voted."

P.W 38, Shri Abdul Salim Shah’s version is that Shri V. W
Gri said that he had been the Vice President and also a

Governor on -behalf of the Congress and "I have spent the
whole of nmy life in the Congress in the conmpanionship wth
Mahat ama Gandhi. | deserve it nore that | should be el ected

as the President of India." He added that at a persona
meeting along wth ~Shri Mintaz Khan Shri Gri asked us
whet her we should vote for him

The last witness on this point, Shri Miuntaz Khan, P.W 44,
gave the nost detailed version. According to himsShri Gri
"a appeal ed to the nmenbers of the Assenbly to vote for him
He said that he has held very high offices. He was the
Vi ce-President of India. He was also the Governor of U P.
he has been doi ng social service-all throughout his life and
he was a very fit candidate for the Presidentship of India.
Besides this, he said that the other candi dates are not as
good as he is. Besides, he also said this thing that the
Congress had done a great blun-
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der in nomnating M. Sanjiva Reddy as its candi date. He
said all these things." At a personal neeting with 'him and
two or three friends, according to this witness, Shri/ Gri
"appealed to wus that you vote for ne and besides this he
said that Sanjiva Reddy is not a suitable candidate. There
are so nmany spots on his character and the Congress High
Conmand has done a great, blunder in nominating himas its
candi dat e. Besides this, he said you see ny services and
all these things."

It will be noticed that Shri Munmtaz Khan, P.W 44, is the
only witness who stated that reference was nade to Shri
Sanjiva Reddy, and Shri Ram Singh, P.W 19, is the only
wi t ness who nmentioned that a reference was made to the Prine
M ni ster.

Shri  Daphatry, the |learned counsel for, the respondent,

put .all the above statements to Shri V. V. Gri. “Shri Gri
categorically denied neeting ML.As. individually ‘or in
small  groups. He said that all his addresses were on the

basis of the statenent that he issued on July 13, 1969. He
stated that at no stage he said that he was sup ,ported by
the Prine Mnister either at Lucknow or el sewhere. He
further deposed that he never referred to to the "other
candi dates" and whatever he stated was about his own
qual i fications. He deni ed having referred to Shri  Sanjiva
Reddy and also denied having ever said that Shri Sanjiva
Reddy was not a suitable candidate, and further, according
to Shri Gri, it was absolutely false that he said that
"there are so many spots ,on his character and the Congress
H gh Conmmand has done a great blunder in nom nating him as
its candidate." He adnmitted that he said about hinself, his
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qualifications, but there also he was very guarded.

On the respondent’s side Shri Shivanand Nautiyal, ML.A,
R W 26, supported Shri Gri’s version of the nmeeting. Shr
Nautiyal admitted that he was an active supporter of Shri

Gri. According to him Shri Gri said that he was an
i ndependent candi date and told everything about his work and
nothing nore: in particular he did not, in the course of
what he said, refer to Shri Sanjiva Reddy, nor did Shri Gri
say that he was Shrimati Indira Gandhi’s candi dat e.
According to the witness, after the nmeeting Shri Gri left,
acconpani ed by 17 or 18 people, and that no talk took place
between them and Shri Gri. |In cross-exam nation he stated
that Shri Gri talked about his work and his visit to many
countries and he explained everything but did - not

di scuss, political issues with them

Anot her wi tness, Shri- Ashraf Ali Khan, ML. A, RW 27, gave
an account of Shri Gri’s talk to them He said : "He
tal ked ~about his candidature that he was seeking his
el ecti on as an i ndependent candi date, because he considered
that the post
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of the President was of such a stature that a non-party man
shoul d seek election, and that he had al ways stood for the
common man and worked for himthroughout his |abour nove-

nment, and he was seeking the vote of “all persons who
believed in the ideology of the conmon nman." He further
added that not a single word was said-about Shri Sanjiva
Reddy or that he was a candidate put up by  Snt. I ndra
Gandhi . The w tness admitted that he was elected on the

Congress ticket; he only went tothe neeting because it was
held in the hostel conpound. He said that other congressnen
al so attended the neeting because it was heldin the hostel.
The statenent (if Shri V. V. Gri, dated July 13, 1969, is
exhibited as P. 66A. CQur attention was invited by the
| earned counsel for the petitioners to the sentence in the
statement : "I would only say that the candidate selected
for the highest office should possess character, integrity,
patriotism experience, record of service and sacrifice. I
feel in all nodesty | could claimto have these  attributes
in some neasure." W are unable to —appreciate how this
sentence nakes it probable that Shri Gri would nention Shri
Sanjiva Reddy and say sonething about his character at
Lucknow. Anot her passage in the statement whi ch was pointed
out was : "The highest office of the | and nust be one that
is above party politics. Wile the majority party has every
right to choose its nominee, in a denocracy care should be
taken to see that the candidate so sel ected enjoys, as far
as possible, the confidence of other groups “also. | am
deeply pained by the recent events that have tended to | ower
the dignity and noral authority of this august office/" W
are again unable to see how this nmakes it nore probable that
Shri  Gri would attack the character of Shri Sanjiva | Reddy
at Lucknow.

Further, on August 1, 1969, it was not definitely known
whet her Snt. Indira Gandhi woul d support the candi dature of
Shri Gri. There is no evidence of Shri Grl having net the
Prime Mnister except on July 20, 1969. Shri Gri said that
he had not spoken either to the Prime Mnister or to any
M ni ster before he announced his candi dature. He further
stated that he saw the Prime Mnister on July 20, 1969, when
she came to see himat a cerenpnial function when he was
leaving the Rashtrapati Bhavan and she had cone to say
"good-bye" and he said " good-bye" to her. He categorically
stated that they did not neet each other any tinme between
the 20th July and the 16th August, 1969.
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W are of the "viewthat Shri Gri’s version is preferable
to the version given by the petitioners in so far as there
is any conflict, and therefore we hold that the allegations
made in the Petition in this respect have not been
subst anti at ed.
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W nmay next deal with the allegations in paragraph 13 (c)
(iii) of the petition to the effect that Shri Fakhruddin Al
Ahmed and Shri Yunus Sal eemthreatened Muslim voters that
Shri Sanjiva Reddy was in fact a candidate of the Jan Sangh
Party and that if he was elected the fate of the Mislim
conmmunity in India will be in danger and in constant threat
of extinction. An instance was given of the conversation
which took place between Shri Yunus Sal eem and Shri  Abdu

Ghani Dar, petitioner: The following particulars were
supplied regarding the allegations in this sub-para
Dat e Nane of person threatened Pl ace where threatened

Shri Fakhruddin Ali Ahned
11.8.69 Sh.” Abdul” Ghani Dar, M P. At his residence on
Tel ephone

11.8.69 Sh. Sher Khan, MP. At his residence by Tel ephone

11. 8. 69 Chaudhary A. Mhamrad At his residence on tel ephone
M P.

Shri Yunus Sal eem

11.8.69 Sh. Abdul’ Ghani Dar, MP. In the Central Hall of

Par | i anent
11.8.69 Sh. Sher Khan MP.In the Central Hall of Parli-
anent
11. 8. 69 Chaudhary ‘A._ Mohanmmad I'n the Central Hall of Parl -
M P. i anent

The particulars stated above were stated to be true to
information received by Shri Abdul Ghani Dar from. Shri A
Mohamad, M P., and Shri Sher Khan, MP., and were ' believed
to be true to his know edge in so far as they related to
hi nsel f.

Shri  Sher Khan, MP., P.W 51, deposed that perhaps on the
norning of August 11, 1969, Shri (Fakhruddin Ali Ahmed rang
him up and told himon the tel ephone that all Mislins to-
gether will vote for Shri Gri and that he should side wth
them The wtness replied that "I _am a nan of the
Organi sation and as an old Congressman | cannot nove away
from the official candidate and vote for —another.” ~Shri
Fakhruddin Al'i Ahmed then told the witness :

"He told nme if I want to go along al one

could do so but they all- together have
unani nously decided to support M.. Gri. You
may do whatever you like alone, but | may

rem nd you of one thing that with the return
of M. Sanjiva Reddy on el ection would be pos-
ing a danger for the Muslins and also for the
Muslim Comunity, there is a conpromse
between himand the Jan Sangh. |In future it
is possible that he may obliterate the nanes
of the Muslins."
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The witness in reply said that he could not agree. The
wi tness, further stated that nothing nore was said on the
t el ephone and Shri Fakhruddin Ali Ahned said that they shal
nmeet in the Central Hall. The witness further deposed that
Shri  Fakhruddin Ali Ahnmed nmet the witness at noon tinme in
the Central Hall on the same-,day, and is alleged to have

said, inter alia, that "as the entire ruling party is
supporting M. Gri, you will not be put in future either on
the Del egations, or on the Comrittees or in ot her

Nom nati ons. "




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 70 of 158

Then the wi tness deposed that Shri Yunus Sal eem gave him a
ring on the sane day and repeated al nbst the sane thing and,

further Shri Yunus Saleemnet himin the Central Hall and
said : "If I amdiffering fromhim | might vote for M.
Reddy. In that case that will not be good for ne in
future.” In cross-exam nation he said that before he gave

his evidence in Court he did not have any conversation wth
Shri Abdul Ghani Dar or anyone on his behal f about what the
Wi tness was going to depose to in this Court. He, however,
said later that he had infornmed Shri Abdul Ghani Dar about
the conversation which the witness had with Shri  Fakhruddin
Ali  Ahnmed on the tel ephone, and simlarly he informed Shri
Abdul Ghani Dar about the entire conversation which he had
with Shri Yunus Sal eem He denied the suggestion that Shr

Fakhruddin Ali Ahnmed had no conversation with him in the
Central Hall and he also-denied the suggestion that Shri
Yunus Sal eem had no conversaticon with himon the telephone
or inthe Central Hall. He further said that he had told
Shri M shra, who isthe | eader of the Congress Party in the
Raj ya Sabha, about what Shri~ Fakhruddin Ali Ahned had told
hi m

It will be noticed that in the particulars Shri Sher Khan is
not stated to have nmet Shri Fakhruddin Ali Ahnmed in the
Central Hall and it is not stated that Shri Yunus Sal eem had
t el ephoned to him

Chaudhary A. Mhamad, MP., P.W 52, ~ deposed that Shri
Fakhruddin Ali Ahned tel ephoned himon the 10th or 11th of
August and told him: "It has been decided to  support M.
Gri inthe election and also that in this the Muslims stand
to gain and if M. Sanjiva Reddy wins the interest of the
Muslim community wll be in-danger." The witness plainly
told Shri Fakhruddin Ali Ahmed that he was a soldier of the
organi sati on and he could not go against the decision of the
Congr ess. He then added that he was with Shri  Sher Khan
when Shri Fakhruddin Ali Ahned addressed Shri Sher Khan and
was saying that "they had decided to vote for M. Gri and
therefore we should obey this final decision and al'so that
this was in the interest of the Muslins." According to the
wi t ness Shri Fakhruddin
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Ali  Ahmed was threatening Shri Sher Khan by saying: "W
distribute tickets and that he will not be given any ticket

and that he was retiring." W may nention that Shri~ Sher
Khan was due to retire from Rajya Sabha as Menber on Apri
2, 1970.

Regardi ng Shri Yunus Sal eemthe wi tness deposed that he net
Shri Yunus Saleem at a breakfast and talked ~about the
election and Shri Yunus Sal eemsaid the sane thing but he
did not talk to himon the tel ephone about the el ection. He
further stated that he had met Shri Yunus Sal eem a nunber
of times in the Rajya Sabha | obby and in the Central Hal
and they talked about election and the reasons that. Shr
Yunus Sal eem gave for supporting the respondent were  that
"if M. Sanjiva Reddy is elected the governnent wll  be
upturned and that M. Sanjiva Reddy was a very bad man. And
there were sonme panphlets .which he had distributed a copy
of which was given to nme also." He denied the suggestion
that there was no tal k between him and Shri Yunus Sal eem of
the nature deposed to by him He admitted that he bel onged
to the Congress party of which Shri N jalingappa is the
Pr esi dent .

In the particulars it is not stated that Chaudhary A
Mohammad overheard the conversation between Shri Sher Khan
MP., and Shri Fakhruddin Ali Ahnmed. Further, Shri Sher
Khan does not say that Shri Fakhruddin Ali Ahmed threatened
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and said "W distribute tickets and that he wll not be
given any ticket and that he was also retiring."

The last witness on this point is Shri Abdul Ghani Dar, MP

He deposed that Shri Fakhruddin Ali Ahmed approached him on
the tel ephone on the 11th August in the evening and he told
him that "he was told by M. Yunus Saleemthat in spite of
having been told by him (Shri Yunus Saleen) | had decided
not to side with M. Gri and Shrinmati Indira Gandhi." The
wi tness further deposed that Shri Fakhruddin Ali Ahnmed said
that "it meant that in spite of my being a Musliml was an
eneny of the Muslins." He further said that he told Shri
Fakhruddin Ali Ahmed that this was wong. According to the
wi tness, he addressed a letter to Shri Fakhruddin Ali  Ahned
and also to all the Muslim Menbers of Parliament on this.
The letter is Ext. P 68. He further deposed that Shr

Yunus Sal eem gave the panphlets to him took himaside and
told himfour things; the two relevant to this point being
(1) that Shri Sanjiva. Reddy was in collusion with the Jan
Sangh, | and (2) that if Sanjiva Reddy wins it wll be a
victory flor~Jan Sangh and the Muslins will stand elim nated.
According to the witness he replied that "this is al so wong

that by the return of M. Sanjiva Reddy there will be any
, danger for the Muslins."
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The letter, Ext. P-68, was alleged to have been witten by
Shri Abdul CGhani Dar on August 13, 1969, and the follow ng,
passage may be extracted
"Brothers it is said that Muslim League and
Syed Baderuja are openly wth communists. It
is also said that M. F. A _~Ahned and M.
Yunus Sal eem are canvassing wth Musl im
nenbers to defy the nandate of ~ the  congress
president for congress Shri “S. Sanjiva. Reddy
because Jan Sangh is on his side...... Now
what right the conmunists or ny brother | Ahnmed
and Sal eem have to canvass Miuslins in the nane
of Islamand Muslinse of India. It is /very sad
that they are playing a very dangerously
gane." (enphasiz supplied.)
This letter does not support Shri Abdul Ghani Dar that Shri
Fakhruddin Al'i Ahned and Shri Yunus Sal eem canvassed wth
him because the sentence begins : "It is also said". In
other words he seens to have heard from sone source, that
Shri Fakhruddin Ali Ahmed and Shri  Yunus Saleem were
canvassing the Muslim Menbers. |f his evidenceis true we
woul d have expected himto have stated in the letter that
Shri  Fakhruddin Ali Ahned and Shri Yunus Saleem had
approached him Further what is attributed to them is
sonet hing m | der though, objectionable.
We have already nentioned that it was brought out during the
cross-exanination that there was conflict between t he
evidence that he had given regarding Shri  Yunus Sal eem
taking himaside and his statement in sub-para 13 (b) . (iv)
of the petition in which it is stated : "As a single
i nstance Shri Yunus Sal eem approached Shri Abdul Ghani Dar
Menber of the Parlianent, one of the petitioners herein and

talked to himin this behalf as stated earlier. This was
said in presence of a nunber of Menbers of Parlianment." Shr

Abdul Ghani Dar said: "I have even now not denied that where
I was taken no other Menbers were present.” This answer

seened to us surprising.

Further it seems to us that Shri Abdul Ghani Dar had been
trying to collect and collate evidence right from the
begi nni ng and his statenent does not inspire confidence. He
went to Lucknow and his visit apparently resulted in the
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story of the visit of Shri Dinesh Singh to Lucknow. The
tape record of his conversation with Shri Jagat Narain

which took place after the election, also lends strong
support to this view It is true that Shri Jagat Narain
tried to contact Shri Abdul Ghani Dar in order to dissuade
him fromfiling the election petition. Shri Jagat Narain
had first spoken to Shri Abdul Ghani Dar’s wfe and,
according to Shri Abdul Ghani Dar, Shri Jagat Narain had
created an im
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pression on his wife that there would be peril to Shri Abdu
Ghani Dar in case he insisted on filing the petition. Shri

Dar’s wife did not give evidence. The tape record of the
conversation between Shri Abdul Ghani Dar and Shri Jagat
Narain clearly indicates that whereas Shri Jagat Narain was
trying his best to make out that in his conversion with Shri
Abdul CGhani’s wi fe he had not-held out any threat to the
[ife of Shri Abdul Chani Dar, the latter was trying his best
to get an admissionto that effect from Shri Jagat Narain on
to the tape:

Shri  Fakhruddin Al'i Ahmed denied that he telephoned Shr
Sher Khan, MP., as -alleged by Shri Sher Khan in his
evi dence. He further denied that he had any conversation
with him in the Central Hall on the 11th of August, as
alleged by him He further denied that he telephoned
Chaudhary A. Mhammad regardi ng the el ection or any other
matter. He mai ntai ned that he had no talk with himin his
office or in the Central Hall of Parlianent. He further
sai d that he knew Chaudhary A. Mhanmad but he did not visit
him and they did not neet very often: He further
characterised Shri Abdul- Ghani- Dar’s evi dence as absolutely
i ncorrect that he approached himon the tel ephone.  He added
that he had never approached him regarding the election
matters. He said that he did not receive any letter from
Shri Abdul Ghani Dar. 1In cross-exam nation he stuck to the
statement he had given in examnation-in-chief regarding
Shri  Sher Khan, Chaudhary A. Mohanmmad and Shri Abdul Ghan
Dar, and non-receipt of the letter, Ext. P 68. He denied
that during’ the course of the Presidential election any
pr opaganda along the |lines suggested by these three
wi t nesses was carried on by himanong the MislimMenbers of
Par | i ament .

Here again there is direct conflict between the w tnesses.
W have already held that the particulars given by Shr
Abdul  Ghani Dar were given on pure guess work and the
verification he. appended to the particulars was not true.
Even on this aspect of the case the evidence given in Court
is different fromwhat is stated in the particul ars.

The | earned-counsel for the respondent read the statenent of
Shri Sher Khan to Shri Yunus Sal eem and asked hi m~ whet her
the deposition of Shri Sher Khan was correct regarding the
tel ephonic call or about the neeting. He replied : "No, it
is not correct. I had a talk wth him about the
Presidential election but when he informed me that he is
conmitted to Shri N jalingappa and that he was working for
Shri S. Reddy, the question of any further talk did not
arise." The witness further stated that no conmunal issue
was involved in the election and be did not approach Shri
Sher Khan on conmunal consi der a-
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tions. The | earned counsel then read out the statenent of
Chaudhary A. Mohammad to Shri Yunus Sal eem and he replied

"I am sorry this is absolutely incorrect. It is correct
that he cane to ne at breakfast nore than once but no talk
regarding Presidential election took place between him and
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ne. He said that Chaudhary A. Mohamad was supporting the
Congress Party of which Shri N jalingappa is the President
and he was working for Shri Sanjiva Reddy.
Similarly the | earned counsel read out the rel evant evidence
of Shri Abdul Ghani Dar and to the question : "Is it
correct?, Shri Yunus Sal eem answered : "Except this that |
had a talk with M. Abdul Ghani Dar about the Presidentia
election in the Central Hall every part of it is incorrect.”
Shri Yunus Sal eem described the talk thus :
" wanted to know his views about t he
Presidential election because he claimed to be
an independent menber of the Parliament who
did not belong to any political party. e
di scussed several points and he said that he
had decided to support M. S. Reddy and he
also nentioned that the late Prof. Hurmayun
Kabi r~ was al so of the same viewthat M. S
Reddy should be supported. Therefore | said
that he may consider that whether it would be
advisable in the interest of denocracy and
socialismto support M. S. Reddy or M. Gri.
He said that he would think over it and also
di scuss with™ Prof. Humayun Kabir. Except
this 'no talk between nyself and M. Abdul
Ghani’ Dar took place about ‘the Presidentia
el ection."
In this connection reference nmay be nmade to the statenent of
sone other Mislim Menbers of Parlianment. Syed Ahnmed Agha,
MP., RW 10, said that Shri Sher Khan was collecting
signatures for Shri Sanjiva Reddy. He further stated that
no neeting of the Muslim Menbers of Parlianment was held at
about that time in connection with the Presi dentia
el ection. To the question : "Did any Mnister  of the
Central CGovernnent contact himand tol d himwhat he 'should
do about wvoting, otherwise the Mslim would be wped
out,?", he replied : "Certainly not.™
Shri P. M Syed, RW 13, said that he did not hear any
conmunal cry raised by Shri Fakhruddin Ali Ahnmed in the
context of the election nor was any conmmunal cry rai sed by
Shri Yunus Sal eem during those days.
It seens to us highly inprobable that Shri Fakhruddi nAl
Ahmed and Shri  Yunus Sal eem woul d approach these three
wi t nesses and canvass support for Shri Gri on the ~ground
that the
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fate of the Muslimcommunity woul d be in danger. It seens
to be very wunlikely that if Chaudhary A Mhammad was
present alongwith Shri Sher Khan in the Central Hall, . Shri

Fakhruddin Ali Ahrmed would not talk directly to both of them
because according to them they both had already been
contacted over the tel ephone. |If Shri Fakhruddin A-i = Ahmed
wanted to supplenent the talk he already had 'on the
tel ephone it woul d have been natural for himto have ' tal ked
to both of them Mreover, if it was true some nention  of
it woul d have been nmade in the particulars. It seenms to us
that the evidence on this point is too unsatisfactory to be
bel i eved wi thout corroboration fromindependent sources.

in view of these considerations we hold t hat t he
all egations in sub-para 1 3 (c) (iii) have not been proved.
Only a few minor points nowremain. No evidence was led in
connection with the allegation nmade in sub-para (i) of para
13 of the petition. It was alleged, to state briefly, that
the supporters of the returned candidate, Snt. Indira
Gandhi and other Mnisters, had m sused their position for
furthering the prospects of the returned candidate by
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tel ephoning | arge nunber of electors fromtheir mnisteria
t el ephones. No witness was produced to prove t hese

all egations. Tel ephone records and bills were sumoned and
produced in Court but no effort was made to connect the
tel ephone records with the Mnisters and the electors, who
are alleged to have been contacted. There is no evidence
regarding the electors who are alleged to have been called
by the above named M nisters at their official residences
and offices. No evidence was led on the allegation that
Shri V. V. Gri sounded one of the Mnisters to influence
any particular electors who were found not anmenable to his
i nfluence or persuasions. W nust hold these allegations
not proved.
Regarding the allegations in para 13 (c) (v), para 13 (c)
(vi) and para 13 (c) (vii), we did not allow any evidence to
be taken on the points because we were of the view that even
if they were accepted, the allegations did not amunt to
undue influence.” It seenms to us that the threats indicated
in those parts were too fanciful and renote and they could
not constitute any attenpt to interfere with the electora
ri ghts of the el ectors.
It was stated in para 13 (c) (xiii) that "on August 6, 1969
the U P. Congress Comittee President, Shri Kam apat i
Tripathi and Shri - C. B. Gupta, Chief. - Mnister, jointly
addressed ’'a neeting of the Congress ML.As. and appealed
for solid backing for Shri Reddy. But when undue i nfluence
of the scare reached themthey changed their stand. On
August 13, 1969, Shri Kaml apati Tripathi also . pleaded for
freedomto vote. The sane
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was the fate of the other State |eaders."” According to Shri
Kam apati Tripathi, RW 61, he had issued an appeal, Ex. P
74, on August 12, 1969, to all Congress |egislators of the
U P. State Legislative Assenbly, asking themto cast ' their
vote in favour of Shri Sanjiva Reddy.” He gave reasons in
Ext. P 74 why this should be done. ~ But then he changed his

st and. He gave the follow ng explanation in answer to the
guestion : "After issuing this appeal did you change vyour
position in relation to the Presidential election ?"

"Well, | may say that | nade a choi ce. The

letters to the congress president of that
time, Shri N jalingappa, witten by Jagjivan
Ram and Fakhruddin Ali Ahned, were published

in the papers on the 12th of August, if |
renmenber the date correctly, in~ which the
demand to sanction the freedomto vote was
publ i shed. | also nade, a request to the
congress president to allow this | freedom of
vot e in view of the seri ous si tuation
devel oping wi thin the organisation regarding
this question, and | requested that by,
sanctioning that freedom of vote, perhaps, it

woul d be possible to maintain the wunity and
avoid disruption in the organization."
He further added

“"I't was, perhaps, on the 14th evening. And
then | saw very clearly that on this issue a
split was going to take place in the
or gani zati on. So, when the organi zation was
going to be divided, as | sawit, | thought
that | should make a choice of nmy own self as
to where | should belong, and | rmade that
choi ce. "

It seens to us that no connection has been proved between
the change in his stand and the all eged scare nentioned in
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sub-para 13 (c) (xiii)
In conclusion we hold that the panphlet was sent by post.
Further, the panphlet was distributed in the Central Hall of
Par | i ament . This distribution itself constitutes undue
influence withins. 18(1) (a) of the Act. It is, however
not proved that this panphlet was distributed by workers of
the respondent, or wth the connivance of the returned
candidate. W further hold that it has not been proved that
the result of the election has been naterially affected by
t he distribution of the panphlet. The rest of t he
al l egations either do not amount to undue influence or were
not proved.
Issue No. 7 in E P. No. 1/1969, Issue No. 9 in E. P. No.
4/ 1969 and Issue No. 11 in E.P. No. 5/1969
303Sup. A (P)/71
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What relief, if any, arethe petitioners entailed to?
The petitioners are not entitled to any relief as no ground
has been nmade out for declaring the election of the
respondent to be void.
In our order dated May 11, 1970, we had directed that the
parties wll bear their own costs. W passed this order
regardi ng costs because we were satisfied that the panphl et
had been sent by post and distributed in the Central Hal
and this justified/'the petitioners in bringing the two nain
petitioners. Most of the evidence which was led in Court
dealt with the question of the distribution of the panphlet.
Further, as’ pointed out in the judgment, a nunber of
wi t nesses have not told the whole truth. As a matter of act
we were distressed to see truth being sacrificed at the
altar of political advantage by these witnesses.
Bhargava, J.-These four election petitions all challenge the
election of the President of India for which polling was
held on the 16th August, 1969, and the result of which was
declared on the 20th August, 1969. The petitioners in
El ection Petitions Nos. 1 and 3 of 1969 were candi dates at
the el ecti on. The nom nation( papers of bot h t hese
petitioners were rejected by the Returning Oficer. The
petitioners in the other two Election Petitions Nos. 4 and 5
of 1969 were electors for the election of the President.
The successful candidate, Shri V. V. Gri, is- the sole
respondent in Election Petitions Nos. 1, 4-and 5 of 1969,
while, in Election Petition No. 3 of 1969, he was i npleaded
as respondent No. 2 and the Union of India, through the
El ecti on Conmi ssion, as respondent No. 1. In this judgnent,
the reference to respondent will be to the successfu
candi date, Shri V. V. Gri.
The el ection was occasioned by the dem se of the then Presi-
dent of India on the 3rd May, 1969. The El ecti on Conm ssion
issued a notification under section 4 of the Presidentia
and Vice-Presidential Election Act No. XXX <of 1952
(hereinafter referred to as "the Act") appointing the 24th
July, 1969, as the last date for filing nom nation papers.
The date for scrutiny of the nom nation papers was 26th
July, 1969, and the | ast date for wth-
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drawal of nomination was the 29 th July 1969. The polling
was fixed for the 16th August, 1969.
24 nom nation papers were filed by the last date for filing
nom nations. The scrutiny took place on 26th July, 1969, in
which the Returning Oficer rejected 9 nom nation papers,
including the nom nation papers of the petitioners in
El ection Petitions Nos. 1 and 3 of 1969. He accepted the
noni nati on papers of 15 candidates. None of the 15
candi dates w thdrew his nomnation by 29th July, 1969, the
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|ast date for withdrawal. At the pool on 16th August,
1969, consequently, there were these 15 candi dat es.
Counting of votes took place up to the 20th August, 1969,
when the result was declared and the respondent, who was one
of the candi dates whose nom nati on had been accepted by the
Returning Oficer, was declared el ected. These el ection
petitions have been filed by vari ous persons, as enunerated
above, challenging this election of the respondent.
Various grounds have been taken in the pleadings in these
election petitions for <challenging the validity of the
el ection of the respondent which, briefly described, are :-
(1) That the nom nation papers of candi dates
Shri  Shiv Kirpal Singh, Shri Charan Lal Sahu
and Shri Yogi Raj were wrongly rejected by the
Returni ng O ficer;
(2) That the nonination papers of t he
r espondent were. wrongly accepted by t he
Returning Oficer;
(3) That the ~nomination papers of Shri
Raj bhoj Pandurang Nathuji, Shri Santosh Singh
Kachhwaha, Shri Babu Lal Mag and Shri Ram
Dul are Tripathi” were wongly accepted by the
Returning O ficer-,
(4) That -t he of fence of undue influence had
been conmtted at the 'election by the
r espondent and his supporters with
the conni vance of the respondent;
(5) That the result of the election had been
materially affected by the comrssion of
of fence of undue influence by persons other
than the respondent wi thout his connivance,
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(6) That the offence of, bribery at the
el ection had been committed by the respondent
and his supporters Wth his connivance;

(7) That the result of the election had been
materially affected by the comission of the
of fence of bribery by persons other than the
respondent ;

(8) That Part 111 and section 21 of the Act
are ultra-vires the Constitution as well _as
Rules 4 and 6 (3) (e) of the Presidential and
Vi ce- Presi denti al El ecti ons Rul es, 1952

(hereinafter referred to as "the Rul es")
promul gated under section 21 of the Act are
ultra vires the Constitution and the Act;

(9) That t he el ected Menbers of t he
Legi sl ative Assenbl i es of t he Uni on
Territories were entitled to be included in
the Electoral College for the election of the
President and their wongful non-inclusion had
materially af fected the result of the
election, as well as it had violated Article
14 of the Constitution; and

(10) That the petitioners were entitled to
dispute the election even on grounds other
than those nmentioned in section 18 of the Act,
viz., that the respondent or any person wth
his connivance had printed, published and
di stributed a panphlet containing scurrilous
attacks agai nst the personal and nor al
character of one of the candidates, Shri N
Sanjiva Reddy, which were fal se.

The detailed facts relating to these grounds
will be nore conveniently nmentioned when.
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dealing with the various issues framed on the
basi s of these pleadings and, to avoi d
repetition, they are not being nentioned at
this stage. On these pleadings, the follow ng
issues were framed in the various election
petitions :-
El ection Petition No. 1 of 1969.
1. \Whether the nomination papers of t he
petitioner, Shri Charan Lal Sahu and Shri Yog
Raj were wongly
291
rejected as alleged in paragraphs 5(a) and
(b), 16 and 7 of the, petition ?
2. Whether the nom nation papers of the
respondent were wongly accepted as alleged in
par agr aphs’ 5 (¢) and 8 of the petition ?
3. Whet her ~the. nom nation papers of Shr
Raj bhoj -Pandurang Nat huji and Pandit Babu La
Mag were wongly accepted as alleged in paras.
5 (d) and 9 of the petition?
4.(a) Wether the el ected nenbers of the
Legi sl ati ve Assenbl i es of t he Uni on
Territories were entitle to be included in the
El ectoral College for the election of the
President ?
(b) Whet'her the non-inclusion of the nenbers
of the Legislative Assenblies of the Union
Territories in the Electoral College anpunts
to nonconpliance with the provisions of the
Constitution ?1f so, whether the result of
the election has been materially affected by
such non-conpliance ?
(c)Whet her the all eged non-conpliance wth
t he provi sions of ~the Constitution has
violated Article 14 of the Constitution ?
5. Whet her section 21-of the Act is wultra
vires the Constitution of India ?
6. Whether Rules 4 and 6 (3) (e) of the
Rules are ultra vires the Constitution and the
rul e- maki ng power of the Central Governnent ?
7. What reliefs, if any, is the -petitioner
entitled to ?

El ection Petition No. 3 of 1969.

1. Whet her the nomi nation paper ~of Shr
Phul the Singh petitioner, was wrongl y
rejected ?
2. VWat relief, if any, is the “petitioner
entitled to ?

El ection Petition No. 4 of 1969

1. Whet her the nomination papers of Shri/ Shiv
Kirpal Singh, Shri Charan Lal Sahu “and Shri
Yogi Raj were wongly rejected, 'as alleged in
par agraphs 8(a) and 9 (a). (b) and (c) of the
petition ?
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2. \Whet her the nom nation papers of Shr

Raj bhoj Pandurang Nat huji, Pandit Babu Lal Mg
and Dr. Ram Dulare Tripathi were wongly
accepted as alleged in paragraphs 8 (b) and 10
(a), (b) and (c) of the petition ?
3. Whet her the nom nation papers of the respon-
dent were wongly accepted as alleged in
paragraphs 8 (c¢) and 11 of the petition ?
4. (a) Wet her all or any of the
al l egati ons nade in paragraphs 8(e) and 13(a)
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to (m of the petition constitute in law an
of fence of undue influence under section 1 8 (
1) (a) of the Act ?

(b)Whether the said allegations made in
par agraph 8(e) and 13 (a) to (m are true and
proved ?

(c)In the event of these allegations being
prove and constituting undue influence-

(1) whet her the returned candidate has
comm tted the offence of undue influence ?
(ii)whether the, offence of undue influence
was conmitted by his workers, and if so, wth
hi s conni vance ?

(iii)whether the offence of undue influence
was conmtted by ot hers wi t hout hi s
conni vance, ~and if so, whether that has
materially affected the result of the election

?
5. Whet her Part 111 and section 21 of the
Act are ultra vires the Constitution of India
2

6. Whether ~Rules 4 and 6 (3 ) (e) of the

Rul es are ultra vires the Constitution and the
rul e- maki ng power of the Central CGovernnent ?
7.(a) \Wether the elected nenbers of the
Legi sl ative Assenbl i es of t he Uni on
Territories were entitled to be included in
the El ectoral College for the election of the
President ?

(b)If so, whether the non-inclusion of the
nmenbers of the Legislative Assenblies of the
Union Territories in the Electoral ' College
amounts to nonconpliance with the provisions
of the Constitution ? If so, whether the
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result of the, election has been nmaterially
af fected by such non-conpliance ?

(c)Whet her the all eged non-conpliance with

t he provisions of  the Consti tution has
violated Article 14 of the Constitution ?
8.(a) Whether the petitioners are entitled

to dispute the election of the respondent on
grounds other than those nentioned in section
18 of the Act ?

(b)If issue No. 8 (a) is decided in favour

of the petitioners-

(i) whet her the respondent or _any person
with his connivance printed published and
distributed the panmphlet at Annexure A-3 to
the petition ?

(ii)whether the panmphlet at Annexure A-3
cont ai ned any false statenent of facts
relating to the personal character and conduct
of Shri N Sanjiva Reddy, a candidate at the
election and other persons naned in t he
panphl et ?

(iii)whether the persons found responsible for
publ i shi ng t he panphl et bel i eved the
statenments made therein as true or had reason
to believe themto be true ?

(i v)whet her the panphlet was published wth
the object of prejudicing the prospects of the
el ection of Shri Sanjiva Reddy and furthering
the prospects of the election of the
respondent ?
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(v) whet her the election of the respondent
is liable to be declared void on this ground ?
9. What reliefs, i f any, are t he
petitioners entitled to ?

El ection Petition No. 5 of 1969

1. Whet her the nomi nation papers of Shri  Shiv
Kirpal Singh, Shri Charan Lal Sahu and Shri
Yogi Raj were wongly rejected as alleged in
par agraphs 8(a) and 9 of the petition ?

2. \Whether the nom nation papers of the
respondent were wongly accepted as alleged in
par agraphs 8 (b) and 10 of the petition ?

3. Whet her the nom nation papers of Shr

Raj bhoj Pandurang Nathuji, Shri Santosh Singh
Kachhwaha,” Pandit Babu Lal Mag and Dr. Ram
Dul are ~Tripathi. were wongly accepted as
alleged in paragraphs 8(c) and 11 of the
petition?
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4, (a) Whether all or- any of the allegations
made in paragraphs 8 (e) and 13 of the
petition constitute in | aw an of fence of undue
i nfl uence under section 8(1)(a-) of the Act ?
(b) Whet her the sai d al | egati ons il
par agr aphs 8(e) and 13 are true and proved’ ?
(c)In the event of these allegations being
proved and constituting undue i-nfluence-

(i) whet her the returned candidate has
conmi tted the offence of undue influence ?
(ii)whether the offence of undue influence
was conmitted by his workers, andif so, wth
hi s conni vance ?

(iii)whether the- offence of undue influence
was conmitted by ot hers wi t hout hi s
conni vance, and if so, whether that has
materially affected the result of the election
?

5. Whet her Part LIl and section 21 of the
Act are ultra vires the Constitution of  India
2

6. Whether Rules 4 and 6(3) (e) of the

Rul es are ultra vires the Constitution and the
rul e- maki ng power of the Central Governnent ?
7.(a) Wether the elected nenbers of the
Legi sl ative Assenbl i es of the Uni on
Territories were entitled to be included in
the Electoral College for the election of the
Presi dent ?

(b)If so, whether the non-inclusion of the
nenbers of the Legislative Assenblies of the
Union Territories in the Electoral  College
anmounts to non-conpliance with the provisions
of the Constitution ? If so, whether the
result of the election has been nmaterially
af fected by such non-conpliance ?

(c)Whet her the all eged non-conpliance with

t he provisions of the Constitution has
violated Article 14 of the Constitution ?
8.(a) Whether the petitioners are entitled

to dispute the election of the respondent on
grounds other than those nentioned in section
18 of the Act ?

(b)If issue No. 8 (a) is decided in favour

of the petitioners-

(i) whet her the respondent or any person
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with his connivance printed, published and
di stributed the panmphlet at Annexure A-38 to
the petition ?
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(ii) whether the pamphlet at Annexure A-38
cont ai ned any false statenent of facts,
relating to the personal character and conduct
of Shri N Sanjiva Reddy, a candidate at the
election and other persons naned in t he
panphl et ?
(iii)whether the persons found responsible
for publishing the panphlet believed the
statenments nmade therein as true or had reason
to believe themto be true ?
(iv) whether the panphl et was published wth
the object of prejudicing the prospects of the
el ection of Shri Sanjiva Reddy and furthering
t he prospects of the election of the
respondent ?
(v) whet her the election of the respondent
i's liable tobe declared void on this ground ?
9. Whether the respondent or any other
person ~with ~his connivance comitted t he
of fence of bribery as alleged in paragraph 15
of the petition ?
9A. Whet her the allegations in para. 15
constitute briberywi thin the meaning of the
Act ?
10. VWhet her the offence of ~ bribery was
committed at the election by any other person
wi t hout the connivance of the respondent as
al l eged in paragraph 15 of the petition, |and
if so, whether it materially affected the
result of the election ?

11. What reliefs, i f any, are t he
petitioners entitled to ?
FI NDI NGS

I ssue No. 5 of Election Petitions Nos. 1, 4 and 5 of 1969.
Under this issue in Election Petition No. 1 of ~ 1969, the
only point raised relates to the validity of section 21 of
the Act, while, in the other two el ection petitions Nos. 4
and 5 of 1969 the validity of Part I1l of the Act as a whole
is also challenged. It was contended that Part Il of the
Act is ultra vires Article 71 (1) of the Constitution on-the
ground that it purports to curtail the jurisdiction
conferred on the Suprene Court to enquire into and decide
all doubts and di sputes arising out of or in connection with
the election of a President or Vice-President by |aying down
certain limtations, such as the grounds on which only the
el ection of a President or Vice-President can be challenged
in an election petition. The question of validity  of the
Act was considered by this,
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Court, in. BP,. N B. Khare v. Election Conm ssion  of
India(l), where the Court dealt with the contention that the
Act and the Rul es- framed thereunder are void on the ground
that they derogate fromthe jurisdiction of the Suprene
Court to enquire into and decide all disputes- and doubts
arising out of or in connection with the election of the
President or the Vice-President. This proposition was
supported by the argunment, that under section 18 of the Act,
the election could be set aside only on certain grounds and
that, further, under clause (b), it could be done only if
the result of the election is shown to have been materially
af fect ed and that these are restrictions on t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 81 of 158

jurisdiction conferred by Article 71 and are ultra vires.
The Court hel d: --
"Article 71 (1) nmerely prescribes the forumin
whi ch di sputes in connection wth the,
el ection of the President and Vice-President
woul d be enquired into. It does not prescribe
the conditions under which the petition for
setting aside an election could be presented.
Under Article 71(3), it is Parlianment that is
authorised to make law for regulating any
matter relating to or connected wth the
el ection of the President or Vice-President,
and the Act has been passed by Parlianent in
accordance with this provision. The right to
stand for election and the right to nove for
setting aside an election are not comon |aw
rights. They nust be conferred by statute and
can be enforced only in accordance wth the
conditions laid down therein. The contention
that the Act and the Rules derogate from the
jurisdiction of ~the  Supreme Court under
Article 71 (1) rmust accordingly be rejected.”
The argunent advanced was that the Court, in giving that
decision, incorrectly proceeded on the basis that Art. 71
(1) nmerely prescribes the forumfor the decision of doubts
and disputes arising out of or in connection wth the
el ection of a President and Vice-President, and ignored the
circunstance that Art. 71 (1) actually confers  jurisdiction
on the Supreme Court which jurisdiction cannot' be curtailed
by a parlianmentary | aw passed under Art. 71(3) as the power
of Parliament to pass the law is subject to the  provisions

of the Constitution, 'including the provision contained in
Art. 71(1). The distinction sought to be drawn has no force
at all. |In that case, the Court specifically dealt with the

argument that Art. 71 (1) confers jurisdiction on the
Supreme Court and gave its decision after considering this
aspect. In any case even if  the argunent advanced is
accepted that Art. 71 (1) defines the jurisdiction of the
Supreme Court, the manner in which, that jurisdictionis to
be exercised can only be

(1)[1958] S.C.R 648
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regul ated by an Act of Parliament passed in exercise of its
power under Art. 71(3) In exercise of that power to regulate
all matters relating to or connected with the election of a
President or Vice-President, Parlianent clearly had power
of laying down On grounds on which the election can be
chall enged and set aside, in addition to other nmatters
relating to the el ection.

In this connection, |earned counsel also wanted to draw an
inference from the provision in Art. 329 (b)- of the
Constitution ,which |ays down that no election to either
House of Parliament or to the House or either House of the
Legislature of a State shall be called in question except by
an election petition presented to such authority and in such
manner as may be provided for by or under any law nade by
the appropriate Legislature. The argunment was that, in this
Article, there was specific nention of a law made for
calling in question an election by an election petition,
whereas there is no such corresponding provision in Art. 71
of the Constitution. The argument advanced is clearly
m sconcei ved. In the case of elections to either House of
Par | i ament or to the House or either House of t he
Legi sl ature of a State, Parlianment exercises powers to nake
law with respect to all matters relating to or in connection
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with the election under Art. 327 and not under Art. 329(b).
Article 329(b) is a provision which lays down a limtation
on the manner in which an election can be. called in
question, while the procedure for calling in question the
election. as well as the grounds on which the election can
be called in question, can only be |laid down by Parlianent
by a | aw passed under Art. 327. |In the case of Art. 71. it
appears that no need was felt of naking a provision simlar
to Art. 329(b) when Art. 71 (1) it-self laid down the
[imtation that all doubts and di sputes arising out of or in

connection with the election of a Presi dent or Vice-
President are to be enquired into and deci ded by the Supremne
Court whose decision shall be final. This |limtation does

not affect or limt the power of Parliament to regulate
matters relating to filing of election petitions in the
Supreme Court and of the grounds on which the el ections can

be chal | enged when the Suprene Court exerci ses its
jurisdiction under Art. 71(1). ' I'n these circunstances, the
argunent that Part 1l of the Act is ultra vires Art. 71(1)

of the Constitution nust be rejected

So far as the wvalidity of section 21 of the Act is
concerned, it was chall enged on the ground that the power of
maki ng rules suffers fromthe vice of excessive delegation
of legislative powers inasmuch as even essential matters of

policy. sire, left to be prescribed by rules by fix
CGovernment and there are no building principles to that the
power can be exercised arbitrarily. It was further stressed

that, in the Act, no provision simlar to section 169(3) of
the Representation of ‘the Peopl e Act, 1951 or section
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28 (3) of the Representation of the People Act, 1950, was
included by Parlianment so as to require that the Rules
franmed under section 21 of the Act should be laid before
each House of Parlianent and. that the Rules should  be

subj ect to nodifications or annulment by Parliament. It is
not possible to hold that section 21 suffers fromany such
def ect s. Parliament |aid down (the essential matters of

policy relating to elections, including election petitions,
in the Act itself and, thereafter, in section 21 delegated
t he- power of nmking rules to the Central Government, subject
to two principles of guidance. One is that the Rules are to
be made after consulting the El ection Conmssion, and the

second is that the Rules must be such as are needed for

carrying out the purposes of the Act. Thi s second
[imtation clearly requires that the Governnent, in _making
Rules, has to ensure that the Rules are all required for
carrying out the purposes of the Act; and that itself is a
sufficient Ilimtation on the exercise of that = power arbi-
trarily by the Governnent. |In Part Il of the Act, the
Legislature has laid down the essential regulations for
holding the elections, and in Part |I1l, sinmlarly, the
essential matters relating to filing of election petitions
and their decision, including the grounds on which the
el ections can be challenged, have been prescribed by
Parlianment itself. It is in order to give effect to these
principles laid down by Parlianent itself in the Act that
the Government 1is to exercise its power of making rules.
Such power being already limted by the purposes of the Act
cannot be held to be unguided or even arbitrary, even though
Parliament did not choose to |lay down the requirement that
the Rules franed nust be laid on the table of the two Houses
of Parliament and should be subject to nodification or
annul ment within a specified period. 1In fact. Par | i ament
all the tinme has the power of altering the Rules by anmendi ng
the Act itself in case it disapproves of any of the Rules
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made by the Governnent, while any Rule, which is shown to
have been made in contravention of the provisions of the
Act, or for any reason other than to give effect to the
pur poses of the Act, would be declared void by the Court not
on the ground that there was excessive delegation of
| egi sl ative power, but that it goes beyond the scope of the
power conferred on the Government under section 21 of the
Act . Section 21 of the Act itself cannot. therefore, be
held to be void on any ground

I ssue No. 6 of Election Petitions Nos. 1, 4 and 5 of 1969
Under this issue, the petitioners challenged the validity of
Rule 4 (1) of the Rules to the extent that it requires that
a certified copy of the entry relating to the candidate in
the electoral roil for the Parliamentary constituency in
which he is registered nmust acconpany the nom nation paper
and the validity of the consequential provision in Rule 4(2)
whi ch | ays down that a nom na-
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tion paper, to which the certified copy referred to in sub-
rule 11 of this Rule is not attached, shall be rejected.

This part-of Rule 4(1) is challenged on two grounds. One is
that such a requirenent is beyond the rul e-naki ng power of
the Governnent under section 21 of the Act, and the second
is that the Rule is arbitrary and unreasonabl e i nasnuch as
it lays down only one single manner of  showing that a
candidate is an elector for a Parliamentary constituency by
filing a certified copy of the entry, ruling out all other
met hods, such as filing of the published electoral rol
itself, On the face of it, the first ground raised has no
force. Clause (d) of sub-s. (2) of section 21 |lays down
that the Rules nade under that section may, in- particular
and wi thout prejudice to the generality of the power granted
under sub-s. ( 1), provide for the formand nanner in which
nom nati ons may be made and the procedure to be followed in
respect of the presentation of nom nation papers; and. the
requi rement and that a certified copy of the entry, / show ng
that the candi date being nom nated is an elector for a Par-
liamentary constituency which alone makes him eligible to
stand as a candidate for the office of President” or  Vice-
Pr esi dent, must acconpany the nomination - paper falls
squarely within this clause. The requirement relates to the
manner of proving that the candidate is an elector in a
Parlianmentary constituency. 1In any case, this provision in
Rule 4(1) would be fully covered by section 21 (1) of the
Act inasmuch as the requirenent is for no other purpose
except of ensuring a snooth and proper election to the
office of the President or Vice-President which object can
be achi eved by enabling the Returning Oficer to ensure that
candi dates, whose nominations are-accepted by him, are
eligible for election. |In this connection, reference was
made to the decision of this Court in Ranjit Singh<v., Pritam
Singh and Qhers(1l), where the Court had to deal wth
section 33(5) of the Representation of the People Act, 1951
and the Court held :-
"The object of this provision obviously is to
enabl e the. returning officer to check whether
the person standing for electionis qualified
for the purpose. The electoral roll of the
constituency for which the returning Oficer
is making scrutiny would be with him and it
is not necessary for a candidate to produce
the copy of the roll of. that constituency..
But where the candi date belongs to 'another
constituency, the returning officer would not
have the roll of that other constituency wth
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him and therefore the provision contained in
s. 33(5) has been nade by the legislature to
enable the returning officer to check that the
candi dat e is qualified for standing for
el ection. For that purpose the candidate is
(1)(1966) 3 S.C. R 543.
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given the choice either to produce a copy of
the electoral roil of that other constituency,
or of the relevant part thereof or of a
certified copy of the relevant =ties in such
roll before the returning officer at the tine
of the scrutiny, if he has not already filed
such copy with the nom nati on paper
This decision clearly supports the view that the requirenent
in Rule 4(1), that a certified copy of the entry show ng
that the candidate is  an elector in a Par | i ament ary
constituency is necessary in order to enable the Returning
Oficer to check “whether the candidate is eligible for
nom nation and election. The manner in which the Returning
Oficer should, be given'the necessary information is a
matter of detail relating tonom nation and, consequently,
this Rule is within the scope of the power conferred on the
Central Governnent to nmake Rules for giving effect to the
pur poses of the Act.
Based on this very decision cited above, Iearned counse
for the petitioners urged that, in section 3 3 (5 ) of the
Representati on of the People Act, 1951, the requirenent is

the production of either a copy of the electoral roll, or of
the relevant part thereof, or-a certified copy of the
relevant entry in suchroll, while, in Rule 4(1) of the

Rul es, the only manner of satisfying the Returning O ficer
about eligibility permtted is the filing of a certified
copy of the entry and, consequently, the requirement in Rule
4(1) is arbitrary and unreasonable. 1t has to be kept in
view that the election for the office of the President or
Vi ce-President does not stand on the sanme footing as the
el ection for menbership of a House of Parlianent or a /House
of the State Legislature. 1In the latter case, the Returning
O ficer usually has the electoral roll of the - constituency,
from which electionis to be held, with him and, by and
large, the candidates standing from a constituency are
enrolled as electors in the sanme constituency. Provi si on
had to be made in section 3 3 (5) of the Representation of
the People Act, 1951, for those limted cases where the
candi date stood for election froma constituency different
fromthe one in which he is enrolled as an elector. 1In the
case of election for the office of President or Vice-
President, any elector enrolled in the electoral roll of any
Parlianmentary constituency in Indiais entitled to stand as
a candidate, and it is clear that the electoral “rolls of
those constituencies will not be with the Returning Oficer.
In every case, therefore. it would be necessary that  sone
evi dence should be available with the Returning Oficer  so
as to enable himto ensure that the candidate is eligible
for election. In order to make certain that the election
proceeds snoothly and to minim se the chances of disputes or
doubts arising, the requirement laid down in Rule 4 (1) is
that a certified copy of the entry al one should be
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accepted as the proper proof for showing eligibility of the
candi dat e. El ectoral rolls are subject to revision from
time to tine. At the general elections, they are fully
revised and, then, subsequent alterations are nmade in them
as occasions arise. The election to, the office of a
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President or Vice-President may not coincide with or be very
close to the tine when there is general revision of the
electoral rolls, so that the electoral rolls printed and
publ i shed nearabout the tine of general elections may be out
of date by the time the election for the office of a

Pr esi dent or Vice-President is held. The publ i shed
electoral roll may, therefore, be msleading if it 1is
allowed to be filed before the Returning Oficer to show
eligibility in the case of a Presidential or Vi ce-

Presidential election. That seens to be the reason why Rule
4(1) lays down that a certified copy of the entry alone wll
be the proper manner of satisfying the Returning Oficer of
the eligibility of the candidate. The original electora
roll, of course, cannot be produced as there is only one
ori gi nal which is retained either by the El ectora
Registration Oficer or -inthe office where the Chief
El ectoral Registration Oficer directs it to be preserved in
accordance with the Rul es framed under the Representation of
the People Act, 1950. In such circunstances, if the rule-
nmaki ng authority did not consider it safe to rely on printed
copies of theelectoral rolls issued generally at the tine
of general elections to Parliamentary constituency, it
cannot be said that the authority acted arbitrarily or
unreasonably. The snoot hness of the elections could only be
ensured by requiring the filing of a certified copy of the
entry which would be i mune fromany doubt. or chall enge.
The nere fact that the requirenent of Rule 4(1) of the Rules
differs from the requirement of  section 33(5) of the
Representati on of the People Act, 1951, cannot be a ground
for holding that Rule 4(1)  lays down _an unreasonable
restriction, so that this Rule nmust be held to be wvalid.
Rule 4(2), which prescribes the consequence for non-
conpliance with the requirenent of Rule 4(1), must also be
held to be valid as it is intended nerely to make the ' valid
Rule 4(1) effective.

The next challenge is to the validity of Rule 4(3) and the
consequential Rule 6(3) (e) of the Rules. Rule 4(3) Ilays
down that no elector shall subscribe, whether as proposer or

as seconder-, nmore than one nonination paper at any
election, and Rule 6(3)(e) is the consequential provision
laying down that the Returning Oficer shall reject a

nom nati on paper on the ground that the proposer or seconder
has subscribed, whether as proposer or seconder, _another
nom nation paper received earlier by the Returning: Oficer
at the sane election. The validity of Rule 4(3) has~ been
i mpugned on the ground that it is in derogation of the
rights conferred on a candidate or on electors by section
5(2) of the Act. Section 5 reads as follows: -
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I m5

"5. Nomination of candidates.-(1) Any person, -y be
nonminated as a candidate for election to the office of
President or Vice-President if he is qualified to be elected
to that office under the Constitution

(2) Each candi date shall be nom nated by a nom nation paper
conpleted in the prescribed formand subscribed by the
candi date hinself as assenting to the nomination and by two
el ectors as proposer and seconder."

The argunent is that every candi date, under section 5 (2),
has a right to be nom nated by any two el ectors as proposer
and seconder wthout any limtation as to who those two
el ectors are and irrespective of those electors having done
any act, such as having proposed or seconded another
candi dat e. It is also urged that this provision confers a
right on every elector to subscribe a nom,nation paper as
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proposer or seconder without any limtation as to the nunber
of nom nation papers which can be so subscribed by him

The submission that section 5 (2) should be read as
conferring any right either on the candidate or on the
el ectors in respect of signing of nom nation papers cannot
be accepted. On the face of it, the provision nade in
section 5 relates to procedural matters leading up to the
exercise of electoral rights of a candidate or an elector.
The filing of nomination paper only regul ates the manner in
which a candidate is to signify the fact that he desires to
be el ected, and the provision for the nom nati on paper being
signed by two electors as proposer and seconder s neant
only to indicate to the electors in general that the
candidate is being put forward for election by at |least two
el ectors. The nom nation paper also serves the purpose of
informng the Returning Officer who are the candi dates, so
that appropriate steps can be taken for holding the poll by
havi ng ~ball ot papers printed and appropriate nunber of
bal | ot ' boxes provided. The |anguage of section 5 (2) itself
shows that it ~was while prescribing the manner of
subscribing a nomination paper that Parlianment laid down
that it should be subscribed by the candidate hinself as
assenting to the nom nation and by two el ectors as proposer
and seconder. Had there been an intention to confer a right
on any, of them 'thelanguage would have been different
gi ving such indication by |laying down what the candi date and
the electors are entitled to do in respect of a nom nation
paper.’ (Obviously, section 5 only lays down ‘the essentia
ingredients of the process of —nomnation, |eaving the
details of the manner of nomnation to be filled up by Rul es
made by the Governnent under section 21 of the Act. Rul e
4(3), which requires that no elector shall subscribe,
whet her as proposer or seconder, nore than one nonination
paper at any election, is,
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thus, supplenentary to section 5 (2) as containing a nore
detailed direction in respect ‘of filing of nomnation
papers.

In this connection, |earned counsel for the petitioners
referred to the decision of this Court in Anplak Chand v.
Raghuveer Singh(1), in which a sinilar provision contai ned
in section 33 of the Representation of the People Act, 1951
as anmended by the Anending Act 27 of 1956, <canme up for
consi derati on. Prior to the Arending Act 27 of 1956,
section 33, dealing with this subject, specifically laid
down that any person, whose nane is registered in the
el ectoral, roll of the constituency and who is not subject
to any disqualification mnmentioned in section (16 of. the
Representation of the, People Act, 1950, may subscribe as
proposer or seconder as mmny noni nation papers as there are
vacancies to be filled, but no nore; and there was- also a
consequential provision in section 36 (7) (b) which laid
down that, where a person has subscribed, whether as
proposer or seconder, a l|larger nunber of nom nation papers
than there are vacancies to be filled, those of the papers
so subscribed which have been first received, up to, the
nunber of vacancies to be filled, shall be deemed to be
valid. These provisions were omitted by the Amendi ng Act 27
of 1956, and thereafter, the | anguage of section 33 becane
simlar to that of section 5 (2) of the Act inasnmuch as it
required the candidate to deliver to the Returning, O ficer
a nomnation paper conpleted in the prescribed form and
si gned by the candidate and by an elector of t he
constituency as proposer. The question arose, whether, if a
single elector signed nore than one nomnation paper as a
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proposer, any of the nom nation papers could be held to be
invalid. The Court held that, After the enactnment of the
Anmendi ng Act 27 of 1956, there was no ban in section 33 of
an elector signing nore than one nomination paper and,
consequently, if an elector signed nore than one nom nation
paper, all the nom nation papers would be valid. That case

is, thus, limted to the question whether there is or is no
ban on an el ector signing nore, than one nom nati on paper as
a proposer. It did not lay down that every elector had been

conferred a right to sign the nom nation paper of nore than
one candi date as a proposer. VWile no. right can be read as
havi ng been conferred by such a provision, there will be no
bar to a rule being nade by the rule-making authority
l[imting the nunmber of nomination papers to be signed by
each elector as a proposer or a seconder. 1In fact, Rules
are always nmeant to fill in details of procedure in respect
of which the Act does not contain specific provisions. The
Rul es are neant to suppl ement the provisions of the Act and
to deal with matters incidental, in respect of which there
is no definite provision nade in the Act itself. The fact
that there is no ban in'section 5(2) of the Act on an
el ector signing nmore than one nomi nati on paper

(1)[1968] 3 S.C.R 246.

8--L303 Sup /71
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as a proposer or a seconder does not, therefore, nmean that
Rule 4(3) of the Rules could not have been competently nade
by the Governnent. . Rule 4(3), on the face of it, contains a
very reasonable direction. |If there is only one vacancy for
which election is to be held, an el ector can reasonably be
expected to nomi nate only one candi date as proposer and put
him forward before the other electors as a suitable person
to be chosen. Sinmilarly, when seconding a nonination paper
an elector indicates his preference for-that candidate to
the general electorate which is to cast votes at the
election. |If the indication of such choice is restricted to
as nmany candi dates as there are vacancies, the provision,
is, on the face of it, salutary and conducive to proper
el ection.

The historical background of the Rules relating to elections
in India also bears out that such a provision has always
been considered desirable. The earliest Rules that ~have
been brought to our notice are the Electoral Rules and
Regul ations nade for elections to the Legislative Assenbly
at the Centre and to the Legislative Councils of Provinces
under the Government of India Act. The Rules, as revised up
to 25th August, 1934, made by the Central Governnent,
contain a provision in Rule 11 (3) of Part 1V, (simlar to
that of section 5 of the Act, by laying down that the
nom nation paper shall be subscribed by the candidate
hi nsel f as assenting to the nomination and by two persons as
proposer and seconder whose names are registered on the
electoral roll of the constituency. This is followed by
sub-rule (4) which limts the nunber of nomi nation papers to
be subscribed as proposer or seconder by an elector to the
nunber of vacancies to be filled but no nore. These two
requi renents having been laid down by the Rules, the further
procedure was governed by the Regul ations made for each
Province for conducting the elections in that Province even
in respect of the Central Legislative Assenbly. In the
Presi dency of Madras, Regulation 7 (1) (iii) enpowered the
Returning Oficer to refuse any nom nation on the ground
that there has been a failure on the part of the candidate
or his proposer or seconder to conply wth any of the
provisions of Rule 11; and it was in exercise of this power
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that the Returning Oficer could reject the nom nation paper
signed by an el ector or proposer in excess of the number of
vacanci es. For the Presidency of Bonbay, a simlar
provision was made in Regulation 3 of the Legislative
Assenbl y (Borbay) El ect or al Regul ati ons dat ed 13th
Septenmber, 1923, for rejection of the nomi nation paper by
the Returning Oficer. The corresponding provision for the
Province of, Bengal was contained in Regulation 20; for
United Provinces in Regulation 9; for Punjab in Regul ation
4; for Burma in Regulation V, for Bihar and Olissa in
Regul ation 24; for the Central Provinces in Regulation 4;
and for Delhi in Regulation 5. Al these Regulations were
made under Rule 15 of the Legislative
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Assenbly Electoral Rules. Thus, the principle that an
el ector should not sign nom nation papers as proposer or
seconder in excess of the number of vacancies was observed
t hroughout, India. Simlar provisions existed in the various
Provinces in- respect of elections to be held to the
Legi sl ative Councils of the Provinces’ Later, when the
Counci| of State cane into existence after the Governnent of
I ndia Act, 1935, provision was made in Rule 11 (4) liniting
the nunber of nom nation papers, which could be subscribed
by an elector as proposer or seconder, to the nunber of
vacanci es to be/ filled and no nore. Even in t he
Representati on of the People Act, 1951, when first enacted,
there was a sinmilar provision. The Act, with which we are
concerned, was passed in 1952 in this stage of |egislation
and it is obvious that Parlianment, when enacting section 5,
left it to the rule-naking authority to  make detail ed
provi sions of this nature.

It may al so be nmentioned that a simlar provision exists in
the Rules governing elections in England. The Act in
guestion is the Representati on of the People Act, 1949, and
the Rules for Conduct of Elections were contained in the
Second Schedule to that Act. Rule 8 (1) of +the Second
Schedul e was simlar to section 5/(2) of the Act |aying down
that the nomnation paper shall be subscribed by two
el ectors as proposer and seconder, and by eight other
electors as assenting to the nomnation. Rule 8 (5) laid
down the limtation that no person shall subscribe nore than
one nom nation paper at the same electionand, if he does,
his signature shall be inoperative on any paper other than
the one first delivered. The provision is not only simlar
but it is significant that, when |aying dowm the  limtation
in Rule 8 (5), the I anguage used indicates that no right on
an el ector to subscribe as proposer and seconder any numnber
of nominations was envisaged as having been conferred by
Rule 8 ( 1 ). If we were to hold that Rule 8 ( 1.), which is
simlar to section 5 (2) of the Act, conferred a right on an
el ector to subscribe any nunber of nomination papers as
proposer and seconder, Rule 8 (5) woul d have contai ned words
indicating that it will over-ride the provisions of  Rule
8(1). This could have been done either by nmaking Rule  8(1)
subject to Rule 8 (5), or by stating in Rule, 8 (5) that it
shall prevail not withstanding anything contained in Rule
8(1). There was, in fact, no need to use such qualifying
words, because Rule 8 (1) could not be interpreted as
conferring a right on an elector to subscribe nore than one
nom nati on paper as proposer or seconder, so that Rule 8 (5)
was not a limtation on any right conferred by the wearlier
sub-rule. In these circunstances, it nust be held that Rule
4 (3) of the Rules was validly nade by the Governnment in
exercise of its rule-making power under section 21 of the
Act . That Rule being valid, Rule 6 (3) (e) of the Rules,
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which is consequential, nust also be held to be valid.
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Issue No. 1 in Election Petitions Nos. 1, 4 and 5 of 1969.
These i ssues between themraise the question of the validity
of the rejection of the nom nation papers of three persons,
Shri Shiv Kirpal Singh, Shri Charan Lal Sahu and Shri  Yog
Raj . The nom nation paper of Shri Shiv Kirpal Singh was
rejected on the ground that it was not acconpanied by a
certified copy of the entry relating to himin the el ectora
roll for the Parlianentary constituency in which he was
regi stered. I nstead, his nom nation paper was acconpani ed
by a few printed sheets purporting to be part of the
el ectoral roll of that constituency containing his nane as
an elector. It has already been held above, when dealing
with Issue No. 6, that Rule 4(1), requiring that the
nom nati on paper must be acconpani ed by a certified copy of
the electoral roll containing the entry relating to the
candi date, is valid and nandatory. Since there was clear
non- conpl i'ance with that Rule, the rejection of the
nom nati on paper of Shri Shiv Kirpal Singh was 'correct and
justified.

The nom nati on paper of Shri Charan Lal Sahu was rejected en
the ground that he was | ess than 35 years of age on the date

of nom nati on. The nom nation paper. was, no doubt ,
acconpanied by a/ certified copy of the, entry in the
electoral roll in which his age was shown as 32 years on

1-1-1966. The Returning O ficer had sone doubt whether Shr
Charan Lal Sahu 'had conpleted the age of 35 years and,
consequently, he asked Shri Charan Lal Sahu, who was present
at the time of scrutiny, to state his date of bhirth. He
gave in witing that his date of birth was 15-3-1935.
According to this date of birth givenby Shri Charan La
Sahu himself in his own handwiting to the Returning
Oficer, he was clearly bel ow 35 years of age on the date of
nom nati on. The nom nation paper was rejected on this
gr ound. The rejection is based on-Shri Charan Lal Sahu's
own statenent given before the Returning Oficer; and it is
significant that in none of these election petitions has any
assertion been made that, in fact, the age of Shri /Charan
Lal Sahu was nore than 35 years on the date of nom nation
The only attenmpt made is to challenge the order of the
Returning Oficer on the ground that the entry in- the
el ectoral roll showed that he was qualified as a candidate
having attained the age of 35 years. That entry is of
little value after Shri Charan Lal Sahu’s own statenent in
witing indicating that he was | ess’ than 35 years of age.
VWile no election petitioner is prepared to assert and prove
that Shri Charan Lal Sahu had in fact conpleted 35 years on
the date of nomnation, it has to be held that the rejection
of his nom nation paper was fully justified and correct.

So far as the rejection of the nonination Paper of “Shri Yog
Raj is concerned, his nom nation paper was rejected on the
ground that he had been proposed and seconded by the same
el ectors who
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had proposed and seconded anot her candidate, Shri Raj bhoj’
Pandurang Nathuji, and the nom nation of the later was
received earlier by the Returning Oficer. The Returning

Oficer rejected the nomnation paper by an order made in
accordance with Rule 6(3) (e) read with Rule 4(3) of the
Rul es. The correctness of this order was challenged on the
ground that these Rules are ultra vires the Act. |In dealing
with issue No. 6, it has already been held that these Rules
are valid and are not in contravention of section 5 (2) of
the Act. The rejection of his nom nation paper, based on
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these valid Rules, was justified and, consequently, it can-
not be held that his nom nation paper was wongly rejected.
Issue No. 2 in Election Petitions Nos. 1 & 5 and Issue No. 3
in Election Petition No. 4 of 1969.

The acceptance of the nom nation paper of the respondent has
been chal | enged on the ground that his nom nation paper was
not acconpanied by a certified copy of the entry relating to
him in the Parlianentary constituency in which he was
regi stered. After exanmining the certified copy filed, it is
not possible to accept the subm ssion, because, on the face
of it, it is a certified copy of the electoral roll issued
by the appropriate authority. These issues are, therefore,
deci ded agai nst the el ection petitioners.

Issue No. 3 in Election Petitions Nos. 1 &5 and Issue No. 2
in Election Petition No., 4 of 1969

Under these issues, the validity of the acceptance of the
nomni nati on papers of four candidates, Shri Rajbhoj Pandurang
Nat huj i, ~Shri Santosh Singh Kachhwaha, Pandit Babu Lal Mag
and Dr. Ram Dulare Tripathi, was chall enged. In Election
Petition No. 5 of 1969, the nom nation paper of Shri Rajbhoj
Pandurang Nat huji was chal l'enged on two grounds, but one of
the grounds was given up, and the only ground, which was
pressed and which was also comopn to other el ection
petitions, was that the copy of the electoral roll, which
acconpani ed his nom nation paper, was not certified by the
appropriate officer. / This subm ssion was nade on the wong
basis that the Rules required that the certified copy nust
be issued either by he El ectoral Registration Oficer or the
Assistant Electoral Registration Oficer. THe copy was, in
fact, issued by one Shri MV. Madhke with ~a rubber sea
under it showi ng that he was functioning as Tehsildar, Poona
City. |1t appears that the pernmanent Tehsildar of Poona City
was the Assistant Electoral Registration Oficer, ‘but, at
the tinme of the issue of the copy, he happened to be ‘absent
and Shri M V. Madke, who was Aval Karkun, was acting in his
pl ace. Since Shri M V. Madke was-acting in place of the
Tehsildar, he was also in charge of the electoral rolls
which were in his custody. He was further enpowered to
exercise all the powers given to the Tehsildar. He,
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therefore, was conmpetent to issue the certified copy in two
capacities, viz., (1) as exercising powers of the Tehsildar
conferred on him while he was acting in place of the
per manent Tehsildar and’ (2) in the capacity of custodi an of
the docunment of which the copy was required. There is
nothing in the Rules framed under the Act, —or under the
Representation of the People Act, 1950 and Rules franed
thereunder, requiring that a certified copy of the electora

roll nmust necessarily be issued by either an El ectora
Regi stration O ficer or an Assistant Electoral Registration
Oficer. Every government servant, who has custody of a
docunent, is conpetent to issue certified copies of that

docunent, so that the certified copy issued by Shri M V.
Madke was a valid and good copy and there was no reason for
rejection of his nomnation paper. It was rightly accepted.
In the case of Shri Santosh Singh Kachhwaha, the only ground
pressed was that his nomination paper was signed by the
proposer and the candidate on 16th July, 1969, while the
seconder signed it on 21st July, 1969. Thereafter, the
candi date himself presented this nom nation paper to the
Returning Oficer on 23rd July, 1969. H's case mmy be
considered with that of Pandit Babu Lal Mag in which also
the ground for challenging the validity of the nomination
paper is simlar. Hi s nomination paper was signed by himon
18th July, 1969, while both the proposer and the seconder
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signed it on 21st July, 1969. Thereafter, Pandit Babu La
Mag hinsel f presented the nom nation paper to the Returning
Oficer. The point raised was that, in one case, the
seconder signed the nom nation paper after the candidate,
while, in the other case, both the proposer and the seconder

signed after the candidate had done so. The nom nation
paper shows that the candidate, when signing, purports to
"assent to this nomnation". It was urged that a signature

in token of such assent to that particular nomnation nust
be made by a candidate after both the proposer and the
seconder have signed. Reliance was _placed in this
connection on the decision in Harmon v. Park(1). In that
case, the question arose about the validity of a nomnation
paper of a candidate Mark Harnmon which, when initially
presented, had the name of WIIliam Ball as proposer
together with signatures of the seconder and ei ght burgesses
as assenting parties to that nom nation. The clerk, on
| ooking  at the burges roll, found that the name of WIIiam
Ball was on the list of electors, but it was noted in the
margin "not-entitled to vote here". At the tine of presen-
tation, one John Green, a duly enrolled burgess, happened to
conme into the office and, seeing the nom nati on paper signed
by Ball, and know ng-that the name of WIlliamBall was not
on the burgess roll ‘as a person entitled to vote, struck out
Ball's signature

(1) [1881] 7 QB.D. 369
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and inserted his own name in lieuthereof. At that tineg,
Ball, the original proposer, the- seconder and the assenting
burgesses were not present. Geen handed in- this nom nation
paper to the town clerk. It was in these circunstances that
the nomination paper was held to be invalid. Grove, J.
hel d. : -

"The argunent for the appellant was that these
ei ght persons assent to the nomination of the
candi date as a proper person to be nom nated;
an argunent which  if carried to its ful
extent Must involve the proposition'that the
assenting burgesses nay subscribe a nonination
paper with the names of proposer and seconder
in blank. But the assents required by the
Act, are to the nomnationin the form in
which it is witten, so that any ~person
assenting may first see who is proposer —and
seconder. It may well induce them to  give
their assent if they find that the proposer
and seconder are good and responsi bl'e persons
in whomthey may trust. | think, therefore
that the nomination was bad, and the nane of
t he appel | ant properly rej ected as a
candi date."

Lindley, J., agreeing with himsaid

"The Act of Parliament requires that the eight
burgesses shall assent to the nom nation
VWhat then is the nomnation in witing to
whi ch they assent ? The nomi nation consists in
filling up the name of the candidate on the
nom nation form wth the signatures of the
proposer and seconder. The argunent for the
petitioner comes to this, that the eight
persons m ght sign even before the nane of the

candi date was on the nonination paper. Thi s
is not the kind of assent required by the
statute. The nomination nust precede the

assent, the assent nmust not precede t he
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nom nation."
Thus, in that case the nomi nation paper was held to be
invalid, because the signature of John Geen, who was
ultimately the proposer, was put on the nomination paper
after the seconder, the candidate and the eight assenting
burgesses had all signed it. However, the point to be
noticed is that, in that case, the invalidity was found
because the circunstances in which John Geen substituted
his nane as the proposer showed that the assenting eight
burgesses had no know edge at all that he had becone the
proposer, as they had only assented to the nom nation signed
by WIlliamBall. John Geen substituted his name for that
of WIlliamBall in the absence of the burgesses. On this
ground, it was held that the nom nation paper could not be
held to contain in it the assent of the eight burgesses.
That case is distinguishable fromthe )resent case. In
the present case, when the candi dates concerned signed in
token of their assent before the proposers
310
or the ‘'seconders had signed their nom nation papers, the
candi dates  knew that they were assenting to be put forward
as candidates at the election and, subsequently, after the
proposers and seconders had signed their nomination papers,
they thenselves took those nom nation papers and presented
them before the Returning Officer. Cearly, therefore, they
i ndicated their assent to being nom nated by the particular
proposers and seconders, who signed their nom nation papers,
by taking the step, after their signatures, of carrying the
nom nati on papers to the Returning Oficer and presenting
them as valid nom nations.
There is further the circunstance that, though, in  England,
in the particular circunstances of the case’in Harnon v.
Park(1l) it was held that a nomination paper was invalid if
signed by the proposer after it had been signed by ' eight

bur gesses in token of their assent, the law as to
nom nati ons in India has throughout been i nterpreted
different. As early as the year 1922, when also the
provision in respect of signing of nom nation papers was
simlar, it was held by the Election Tribunal” in’ Jama

Prasad v. Sri Krishna Prasad ( 2 ) that
"there is norule as to, the order ~in which
nanes should be signed. On the other hand,
the subscription by the candidate is nentioned
in the rule before that by the proposer -and
seconder. We should not read’ into the ~words
of the rule any words which do not exist and
say that the proposer and the seconder mnust
sign their nanes before the subscription by
the candi date hinsel f; when the requirenent is
nerely that the candi date nust also subscribe
to the paper as assenting to the nonination
that is to say, the naming of himself 'as a
candi date for the-constituency. Wat has been
done by the petitioner does not offend the
words or the spirit of the rule.™
The Election Tribunal also took notice of the decision in
Harmon v. Park (1) and distinguished it on the ground that
that case could not apply where the subscription by the
candidate himself and the making of signatures by the
proposer and the seconder bad only to be considered, while
there was no question of assent of other persons like eight
bur gesses.
The same view was taken in the year 1924 by the Election
Tribunal in the case of Rai Bahadur Prosanna Kumar Das Cupta
v. M. Chittaranjan Das(3). In that case also, the
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Tri bunal distinguished the decision in Harmon v. Park(1l)
and, in addi-

(1) [1881] 7 QB.D. 369

(2) Case No. 121 reported at p. 79 of Doabia s Election

Cases 1864-1935 Vol . |1, 1955 Edn

(3) Case No. 120 reported at p. 73 of Doabia’s Election
Cases 1864-1935 Vol |, 1955 Edn
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tion, referred to the decision in Cox & others v. Davies(1l).
In the latter case, Grantham J., had occasion to deal with
a situation very simlar to the one in the present case. He
hel d : -
"The | anguage of the present rule, is not the
same as that of the section upon which those
cases were decided. It would require a good
deal to convince ne that there is anything
wong in-a candidate filling his own nane in
after those of his proposer and seconder. In
my own practical experience of elections it is
a thing which is constantly done. If the
signatures of the proposer and seconder were
used for the purpose of filling in the nane of
a candidate “that they did not intend, that
woul d ‘be another matter. Harnon v., Park was
a very different case fromthis".
In this case the validity of the nom nation paper was being
chal l enged on the ground that the candidate had filled in
his own nanme after the proposer and seconder . had already
signed it and, yet, it was held that the nomination paper
was valid on the ground that there was nothing to show that
the proposer and seconder did not intend to nomnate that
particul ar candidate. In the present case, there is nothing
to show that the candidates did not intend to be nom nated
by the proposers and seconders who ~had signed their
nom nation papers after they had signed themin token of
their assent. On the other hand, as indicated above, it
nmust be held that the candidates actually signified their
assent to being nom nated by the proposers and, seconders,
who had signed earlier, by presenting the nom nation papers
thensel ves to the Returning O ficer.
Anot her El ection Tribunal, in the year 1946, arrived at the
same decision in the case of Mahant Digvijai Nath v. ~ Sri
Prakash(2). 1In that case also, the candi date had signed the
nom nati on paperbefore it was signed it by the proposer
and seconder. The Tribunal placed reliance on the decision
in Janmma Prasad v. Sri Krishna Prasad (supra) and held -
"Even if it is assumed that strictly speaking
the <candidate nust sign his nane after. the
proposer and seconder have signed it, there is
no direction in the rules that it should be so
and t hat there is no "in
validating consequence" provided for 'in the
rules in case this has not been done."
(1) [1898] 2 QB.D. 202
(2) Case No. XXIV reported at p. 147  of
I ndi an El ection Cases 1935-51 by Sen & Poddar
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In fact, the Tribunal went to the extent of
hol di ng that :-

"It is not open to the returning officer to
enquire in what order the signatures had been
nade so long as the signatures are not found
to be not genuine or obtained by fraud."
In that case also, the Tribunal took notice of the two
English decisions in Harmon v. Park(1l) and Cox & Others v.
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Davi es(2) and inferred that it cannot be held that there is
any natural order in which nomnation paper should be filled
up and signed and, unless there is something specific in
the Rules, the fact that, a candidate gives his assent on
the nom nation paper before the proposer and seconder had
signed it or before the other entries had been conpleted is
of no consequence. Thus, when the Act was enacted in 1952,
the law in India, as admnistered by various Election
Tribunals, was clear that the order, in which signatures are
made on a nonination paper by the candidate, the proposer
and the seconder, is immterial and no nomination paper
woul d be invalid if the signatures are made by the candi date
before the proposer and the seconder signed it. The
Legi sl ature, when enacting the Act, nust be presuned to know
that this was the law as interpreted in India and,
consequently, when the |anguage incorporated in section 5
(2) of the Act was used, it nust have been intended that
nom nation papers would not beinvalid by reason of the
candi date’ maki ng hi's signature before the proposer and the
seconder. Even subsequently, a simlar provision in the
Representati on of the People Act, 1951, and the Rules framed
t hereunder for conduct of elections and el ection petitions,
was interpreted in the same manner by the Election Tribuna
in the case of Yamuna Prasad V. Jagdish Prasad Khare &
Q hers(3). Consequently, it cannot be held that, in the
present case, the nom nation paper of Shri Babu Lal Mag was
i nval i d because he signed his nom nation paper before it was
signed by the proposer and seconder, or that the nom nation
paper of Shri Santosh Singh Kachhwalia was invalid because
he signed his nomnation paper before his seconder had
signed it. The nom nation papers of both these candi dates
were, therefore, rightly accepted.

So far as the nomination paper of Dr. Ram Dulare Tripathi is
concerned, the allegation was that it did not appear to bear
the signatures of the proposer and the seconder, because a
nmere ook will nmake it clear ex facie that the whole of the
nom nati on paper, including the signatures of the proposer
the seconder, and the candidate are in the handwiting of
one person. This allegation was controverted by t he
Returning O ficer in his counter-affidavit who has sworn
that it did not appear to himthat all the signatures

(1) [1881] 7 Q B.D.3609. (2) [1881] 2 QB.D. 202.
(3) (1957-58) 13 E.L.R 1
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were in one handwiting and that he was satisfied that the
nom nati on paper had been properly proposed, seconded and
signed. After this counter-affidavit, when the petition was
argued, learned counsel for the petitioner did not press
this issue and did not try to produce any evi dence to / show
that the signatures of the proposer, the seconder, and the
candi dat e were not genui ne. Consequently, the acceptance of
the nonination paper of Dr. RamDulare Tripathi was not
i nvalid.

Issue No. 4 in Election Petition No. 1 of 1969 and |ssue No.

7 in Election Petitions Nos. 4 and 5 of 1969.

The ground covered by these issues is sought to be raised on
the basis of the provisions contained in Art. 54 of the
Constitution read with the definition of "State" contained
in clause (58) of section 3 of the GCeneral C auses Act,
1897. It was wurged that, under Art. 54, the Electora

Coll ege consists of the el ected nenbers of both Houses of
Parlianment, and the elected nenbers of the Legislative
Assenblies of the States. Relying on the definition of
"State" in section 3 (5 8 ) of the General C auses Act, it
is argued that Union Territories are also States and,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 95 of 158

consequent |y, the elected nenbers of the Legi sl ative
Assenblies of the Union Territories must also be included in
the Electoral College. Their onmission is a nateria

irregularity which vitiates this election

There are two reasons why, on the face of it, this
subm ssion has to be rejected as untenable. Article 54, no
doubt, lays down that all elected nmenbers of the Legislative
Assenblies of the States are to be included in the electora

college; but the word "States" used in this Article cannot
include Union Territories. It is true that, under Art. 367,
the GCeneral O auses Act applies for interpretation of the
Constitution as it applies for the interpretation of an Act
of the Legislature of the, Dom nion of India; but that Act
has been applied as it stood on 26th January, 1950, when the
Constitution cane into force, subject only to any
adapt ati ons and nodi fi cations that may be made therein under
Art. 372. The Ceneral Clauses Act, as it was in 1950 and as
adapted  or nodified under Art. 372, did not define "State"
so as to/include a Union Territory. The Constitution was
anended. by the Constitution (Seventh Anmendnent) Act, 1956,
which introduced Art. 372A in the Constitution pernitting
adaptations and nodifications of all laws which nmay be
necessary or expedient for the purpose of bringing the
provisions of the l'awinto accord with the Constitution as
anended by the Sevent h-Arendnent Act, 1956. It was in exer-
cise of this power under Art. 372A that section 3(58) of the
General Causes Act was anended, “so that, thereafter,
"State" as definedincluded Union Territories also. The new
definition of "State" in section 3(58) of the GCenera

Cl auses Act as a result
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of nodifications and adaptions under Art. 372A would, no
doubt apply to the interpretation of all |aws of Parlianent,
but it cannot apply to the -interpretation of t he

Constitution, because Art. 367 was not anended and it was
not laid down that the General C auses Act, as adapted or

nodi fied wunder any Article other (than Art. 372, will also
apply to the interpretation of the Constitution. Si nce,
until its anendnment in 1956 section 3(58) of the Genera

Clauses Act did not define "State" as including Union
Territories for purposes of interpretation of Art. 54, the
Union Territories cannot be treated as included in the word
"State".

The second reason why it nust be held that nenbers of Legis-
latures of Union Territories cannot form part of the
el ectoral college under Art. 54 is that Article confines the
el ectoral college to nenbers of Legislative Assenblies of
the States and there are no Legislative Assenblies in._ the
Union Territories. Under Art. 168, for every State there is
to be a Legislature which shall consist of the Governor, in
certain States two Houses, and in sone other States one
House. The Article further |lays down that, where there are
two Houses of Legislature, one is to be known as the
Legislative Council and the other as the Legi slative
Assenbly and, where there is only one House, it is to  be
known as the Legislative Assenbly. On the face, of it, only

menbers of Houses known as Legislative. Assenbl i es under
Art. 168 can be nmenmbers of the Electoral College under Art.
54. In the case of Union Territories, the provision for

Legislatures is contained in Art. 239A, but that Article,
does not nmention that any House of the Legislature created
for any of the Union Territories wll be known as a
Legislative Assembly. Al that Article lays down is that
Parliament my, by law, create a body, whether elected or
partly nomnated and partly elected to function as a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 96 of 158

Legislature for the Union Territory. Such a Legislature
created by Parliament is not a Legislative Assenbly as
cont enpl at ed by Art. 168 or Art. 54, Menber s of
Legi sl atures created for Union Territories under Art. 239A
cannot, therefore, be held to be nenbers of Legislative
Assenbl i es of States. They were, therefore, rightly
excluded fromthe electoral college, so that the issue are
deci ded agai nst the el ection petitioners.

I ssues Nos. 9, 9A and 10 in Election Petition No. 5 of 1969.
The nom nation paper of Shri Phul Singh, petitioner in this
election petition was rejected on the ground that his
nom nati on paper was not signed either by a proposer or a
seconder, so that the nonination paper did not conmply wth
the requirenents of section 5(2) of the Act and was |iable
to be rejected under Rule 6(3) of the Rules. This petition
was argued by Shri-Phul “Singh in person, and the only
argument that was advanced by himwas that section 5 (2) of
the Act, requiring that there must be a nom nation signed by
two el ectors as proposer and seconder, is ultra
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vires the Constitution. According to him he possessed al
the qualifications for beinga candidate laid down in Art.

58. He had proved that he was an elector registered in a
Parliamentary constituency by producing a certified copy of
the entry relating to himin the electoral roll. He had

al so produced a certificate that he  had resigned from
government service and was not hol ding an office of profit
under the CGovernment. He relied on the electoral roll to
show that he was a citizen of India. He also produced a
copy of his Hi gh School certificate showi ng that he was not
less than 35 years of age. In these ci'rcunst ances,
according to him his nomnation paper could not be rejected
on the ground that he had not been nomi nated by two el ectors
as proposer and seconder. On the face of it his argunent
that section 5 (2) of the Act contravenes Art. 58 or any
other Article of the Constitution has no force at all
Section 5 (2) of the Act was enacted by Parlianment in
exercise of its power of regulating all matters relating to
or connected with the election of a President  or  Vice-
President and, in exercise of this power, Parliament was
fully competent to |ay down how a candidate, ~ otherw se
qualified, rmust becone a candi date by seeking nom nation by
two electors and to prescribe the detailed subsequent
procedure leading up to the polling and declaration of
result. The requirenent laid down by Parlianent that “every
person nust 'be nominated by two el ectors as proposer and
seconder is a reasonable requirenent relating to regulation
of election to the office of a President and cannot be  held
to be a curtailment of the right of a qualified candidate to
stand as a candi date under Art. 58. In these circunstances,
the ground, on which the election petition has been filed,
fails and, -consequently, the petition is liable to be
di smi ssed.

Issue No. 8 in Election Petitions Nos. 4 and 5 of 1969.

This issued was raised by the petitioners on the plea that
Part 111 of the Act, which includes section 18, is wultra
vires Art. 71 (1) of the Constitution, so that t he
petitioners are entitled to challenge an election of the
President on grounds other than those nentioned in section
18 of the Act. This contention fails in view of the finding

on Issue No. 5 that Part I[lIl of the Act is not ultra vires
Art. 71 of the Constitution and that Parlianment did not act
contrary to the provisions of the Constitutionin linmting

the grounds of challenge of an election in an election
petition by enumerating themin section 18 of the Act.
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Consequently, the first, part of Issue No. 8 has to bhe
answered in the negative, holding that the petitioners are
not entitled to dispute the election of the respondent on
grounds ot her than those nentioned in section 18 of the
Act. The other parts of the issue, as a consequence, do not
arise at all The issue is answered agai nst the petitioners.
316

I ssues Nos. 9, 9A and 10 in Election Petition No. 5 of 1969.
These issues are based on the allegations nade in paragraph
15 of the petition in which thereis, first, a genera
charge that the offence of bribery was freely commtted at
the election by the supporters of the respondent (returned
candidate), with his connivance, with the object of inducing
the electors to exercise their vote in favour of the
respondent. Wth this object, gratification was offered and
given to them This general allegation is followed by a
specific instancein which- it.is nentioned that a |icence
for setting wup an industry in Polyester Fibre was to be
granted by the Governnent of  India. The Punjab State
CGovernment al so applied for the licence. The licence, was,
however, —refused to the public sector and was, instead,
granted to a private limted conmpany in which Shri Sita Ram
Jai puria, a Menber of the Rajya Sabha. who was also an
influential elector, had financial interest. It was alleged
that this licence/'was granted to the Conpany as a gratifi-
cation wth the object of inducing Shri” Sita Ram Jaipuria
and the electors under his influence to exercise their vote
in favour of the respondent and against Shri Sanjiva Reddy,
in whose favour they were intending to vote earlier
According to the petitioners, this Ilicence was granted
during the election period. A further allegation was made
that one Shri Kanwar Lal Gupta, a Menber of Parlianent,
wote a letter to the Election Conmi ssion stating that noney
was being offered to sone nenbers to vote for the | respon-
dent; and, fromthis, it was also clear that the offence of
bribery was ranpant during the el ections.

So far as this second allegationrelating to the letter of
Shri  Kanwar Lal Gupta, Menber of Parlianent, is concerned,
no evi dence was allowed to be tendered, on it on ' behalf of
the petitioners, because the allegation was in a very
general form stating that the offence of bribery was
ranpant; and this pleading was al so based solely on a letter
witten to the Election Conmission. No specific instances
were cited and no particulars were given. On the face  of
it, a general allegation that bribery was ranpant in the
el ections coul d not be nmade the subject-matter of a specific
charge of conm ssion of offence of bribery.

Evi dence was allowed to be led on the first charge which, if
the facts bad been proved to be true, could possibly
constitute the offence of 'bribery. If, in fact, the
licence had been granted to a private limted conpany with
the specific purpose of obtaining the vote of Shri Sita Ram
Jai puria, an elector and a Menber of Parliament, for  the
respondent, that could constitute bribery. However, « from
the evidence led on this issue on behalf of the petitioners
thensel ves, it appears that no case at all of conm ssion of
the offence of bribery during the election period could
possi bly be established; and that appears to be the reason
why, when argu-
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nments were heard by the Court after the evidence had been
recorded, counsel for the petitioners did not even try to
argue that this offence of bribery had been established.
The then Chief Mnister of Punjab, Sardar Gurnam Singh, and
the Director of Industries, Punjab, were exam ned as
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wi tnesses on behalf of the petitioners to prove that an
application for grant of the licence for Polyester Fibre
Factory was sent to the 'Central Governnent on behal f of the
I ndustrial Devel opnent Corporation which was a public
l[imted concern owned by the Punjab Governnent. The
petitioners also exam ned the Director of Industries. U P.

the Registrar of Conpanies, U P., and the Secretary of the
Swadeshi Cotton MIlls Ltd., Kanpur, to prove that an
application was al so presented for the Iicence for the sane
factory on behalf of Swadeshi Cotton MIIs in which Shri
Sita Ram Jaipuria holds shares in his own name and a |arge
nunber of shares are also held by his wife, his children

and other close relatives.. The Secretary to the Governnent
of India, Mnistry of Industrial Devel opment, and the Under
Secretary to the Governnent of India, Mnistry of Petrol eum
And Chem cals, were also produced as w tnesses and they
proved the fact that the licence for the Polyester Fibre
Factory was granted in favour of Swadeshi Cotton MIls in
preference to the public sector conpany, the Industria

Devel opnent - Cor porati on owned by the Punjab Government. The
evi dence —of the latter two w tnesses al so, however, proved
the circumstances in which the Iicence was granted to the
Swadeshi Cotton MI1s; Kanpur, disregarding the claimof the
I ndustrial Devel opnent Corporation of Punjab. According to
the evidence of these two witnesses, the procedure obtaining

is that all, applications for such Iicences are first
processed in the relevant Mnistries and are exam ned and
conpleted if any further material isto be obtained. The

Admi ni strative Mnistry, which in this case was the Mnistry
of Petroleum and Chemicals, prepares a note showing the
various factors relating to each application which require
to be taken into consideration. Thereafter, t hese
applications come up for consideration  before ‘a  sub-
conmittee of the Licensing Conmittee of the Government of
I ndi a. The Licensing Committee is a large body which
i ncl udes amongst its nmenbers Secretaries of vari ous
Mnistries as well as representatives of State Governnents.
Thi s Conmittee appoints sub-committees for i cences
concerned with specific Mnistries of the Government.lIn the
case of the Polyster Fibre Factory, the neeting of the sub-
conmittee took place on the 7th July, 1969 when the decision
was taken to grant the licence to Swadeshi—Cotton MIIs,
Kanpur. |In accordance with the rules, this decision of the
sub-committee was submitted to the Mnister in charge of the
M nistry of Industrial Devel opnent who gave his approval in
the second week of July. It was subsequently that a letter
of intent for granting the licence to Swadeshi Cotton MIlls
was issued on behalf of the Government of India on 24th
July, 1969.
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According to the procedure prevailing, any parties; who were
claimants for licence and whose clains were rejected, had a
right to make a representation after the issue of the letter
of intent and their representation had to be considered by

the full Licensing Conmittee. The neeting of the ful
Li censing Committee was actually held on the 13th Novenber,
1969. At this neeting, representatives of the u. P.

CGovernment as well as the Punjab Government were present and
they argued the cases on ’'behalf of the two parties from
their States, viz., the Swadeshi Cotton MIIs Ltd., Kanpur

and the Industrial Devel opnent Corporation, Punjab. It
appears that it was on the basis of the fact that the letter
of intent was issued on 24th July, 1969 that this charge of
bribery was put forward by alleging that the 1licence was
granted to Swadeshi Cotton MIls during the election period.
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As has been indicated earlier, the decision about the grant
of licence to Swadeshi Cotton MIIls was taken by the sub-

conmittee on the 7th July, 19.69, and even the Mnister in
charge of the Mnistry of Industrial Devel opnment gave his
approval in the, second week of July. The candidature of
Shri  Sanjiva Reddy for the office of the President was
deci ded upon by the Parlianentary Board of the Congress on
12t h July, 1969, and the respondent announced his
candi dature for the first time on 13th July, 1969, which was
the last but one day before the close of the second week of
July. On the face of it, the grant of the Ilicence to
Swadeshi Cotton MIIls could not possibly have any relation
to the candidature of either Shri Sanjiva Reddy or the
respondent for the office of the President, and it is
i npossible to accept “that the licence was granted to
Swadeshi Cotton MIIls for the purpose of inducing Shri Sita
Ram Jai puria to vote and exercise his influence in favour of
the respondent. ~The grant of the licence was in due course
in accordance with the procedure prevailing in the Mnistry
of the Governnent of India and had no relation at all wth
the candidature of the respondent for the office of the
President which, in fact, was announced after that decision
had already been arrived at. Consequently, the conclusion
follows that no offence of bribery was comitted in the
matter of grant of licence for the Polyester Fibre Factory
to Swadeshi Cotton M/Ils; and this ground for setting aside
the election of the respondent, therefore, = fails and is
rej ected.
| ssue No. 4 (a), (b) & (c) in Election Petitions Nos. 4 and
5 of 1969.
This issue. relates to the challenge to the validity of the
el ection of the respondent on the ground of conmi ssion of a
nunber of offences of undue influence under section 18 (1)
(a) and (b) (i) of the Act whichlays down that, 'if the
Supreme Court is of opinion--
(a) that the offence of bribery or undue
influence at the election has been conmritted
by the returned
319
candi date or by any person with-the connivance
of the returned candidate; or
(b) that the result of the election has been
material ly affected-
(i) by reason that the of fence of bribery or
undue influence at the election has  been
conmitted by any person who is neither the
returned candidate nor a person acting wth
hi s conni vance,
the Suprenme Court shall declare the election
of the returned candidate to be void. ~ Section
18(2) gives the definition of the | words
"bribery and undue influence" by |laying down
that, for the purposes of this section, the
of fences of bribery and undue influence at an
el ection have the sanme neaning as in Chapter
| X-A of the Indian Penal Code. In the Indian
Penal Code, section 171C which defines "undue
influence" is as follows
"171C. (1) \Woever voluntarily interferes or
attenpts to interfere with the free exercise
of any electoral right commts the offence of
undue influence at an el ection
(2)Wthout prejudice to the generality of the
provi sions of sub-section (1), whoever-
(a) threatens any candi date or voter, or any
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person in whoma candidate or voter is inte-
rested, with injury of any kind, or

(b) i nduces or attenpts to i nduce a
candi date or voter to believe that he or any
person in whomhe is interested will becomne or
wil | be rendered an object of Di vi ne
di spl easure or of spiritual censure.

shall be deened to interfere with the free

exercise of the electoral right of such
candi date or voter, within the neaning of sub-
section (1).
(3) A declaration of public policy or a
prom se of public action, or the nmere exercise
of a legal right without intent to interfere
with an electoral right, shall not be deened
to be interference within the meaning of this
section.”
To appreciate the significance of this definition, reference
may al so be made to clause (b) of section 171A which defines
"electoral right" as neaning the right of a person to stand,
or not to stand as, or to wthdraw frombeing, a candidate

or to vote or refrainfromvoting at an election. The
definition of "undue
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i nfluence" also uses the word "injury" in. section 171C(2)
(a), and this word has also been given a 'special neaning
under the Indian Penal Code, having been defined in
section’ 44 as denoting any harmwhatever illegally caused to
any person in body, mnd, reputation or property".

In order to decide whether the various allegations made in
the two election petitions do constitute the comm ssion of
t he of fence of undue influence, it is necessary to
understand properly what acts constitute undue influence as
defined in section 171C of the |Indian Penal Code. Sub-
section (1) of section 171C, in general terns, makes any act
an undue influence it interferes or attenpts to interfere
with the free exercise of any electoral Tight, and if it is
conmitted voluntarily. The question has arisen what acts
can be held tointerfere with the free exercise ‘of an
electoral right. W are here concerned with the electora
right of a voter which, according to the definition in _s.
171A(b), is the right to vote or refrain fromvoting. Undue
i nfl uence can be held to be commtted if the person charged
with the offence interferes or attenpts to interfere with
the free exercise of this right of voting or refraining from
voting.’” Wen an el ector exercises the right of vote, it can
be envisaged that he goes through the nental process of
first taking a decision that he will vote in favour of a
particular candidate and, thereafter, having nade wup his
mnd, he has to go and exercise that electoral right by
casting the vote in favour of the candidate chosen-by him
The | anguage used in section 171C indicates that the offence
of undue influence cones in at the second stage when the
of fender interferes or attenpts to interfere with the free
exercise of that choice of voting in accordance with the
decision already taken by the voter. It t her ef or e,
follows that, if Any acts are done which nmerely influence
the voter in making his choice between one candidate or
another, they will not anmount to interference with the free
exercise of the electoral right. 1In fact, all canvassing
that is carried on and which is considered legitimte is
intended to influence the choice of a voter at the first
stage and that is quite permissible. Once the choice ha,
been nmade by a voter, there should be no interference wth
the free exercise by himof that choice by actually casting
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the vote, or, in the alternative, there may be a case where
a voter may decide that he will not vote for any candidate
at all, but sone acts are done which conpel himto cast his
vot e. It is in such cases that the offence of undue
influence will be held to have been committed. The | anguage
used in the definition of "undue influence" inplies that an
offence of undue influence wll be held to have been
conmitted if the elector, having nade up his mnd to cast a
vote for a particular candidate, does not do so because of
the act of the, offender; and this can only be if he is
under a threat or fear of sone adverse consequence.
VWhenever any threat of adverse consequence is given, it wll

tend
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to divert the elector fromfreely exercising his electora

right by voting for the candi date chosen by him for the
pur pose. In a case where the voter is threatened wth an
injury ~as defined in the Indian Penal Code, it has to be
deened' under section 171C (2) (a) that it interferes wth
the free exercise of the electoral right of the voter; and
the same applies if the elector is induced or attenpt is
made to induce himto believethat he or any person in whom

he is interested will become or will be rendered an object
of Divine displeasure or (A spiritual censure. |In the first
case, under clause (a), it is a tenmporal harm illegally
caused to the person, in body, mnd, reputation or property,
whi | e, in the  second case. under  clause (b), t he
interference is because of the fear of becom ng an object of
Divine displeasure  or of spiritual censure. There can

however, be cases where the threat nmay not be of .an injury
as defined in section 44, ].P.C., where the harmcaused nust
be illegal. Cases can arise where there nmay  be no
illegality in the threatened consequence to the voter and,
yet, it may interfere with the free exercise of his right to
vot e. An instance that can be cited is where a father may
threaten to disinherit his son in respect of property solely
owned by the father unless his son voted for a particular
candi date or refrained fromvoting for sone other candidate

The consequence of non-conpliance with the wishes of the
father woul d be the |oss of inheritance to the son which is
not an injury as defined in section 44, 1.P.C. Such _an
attenpt by the father would clearly anbunt to exercise of
undue i nfluence by himon his son. But, in cases where the
only act done is for the purpose of convincing the voter
that a particular candidate is not the proper candi date to
whom t he vote shoul d be given, that act cannot be held to be
one which interferes with the free exercise of t he
el ectoral, right.

It has, however, been argued that there may be a case  where
such virulent propaganda nmay be carried on against a
candidate as may cloud the nind and judgnent of the wvoters
and alnost conpel themto cone to a decision that they

shoul d not vote for that particular candidate. It was urged
that, in such a case, it should be held that undue influence
was exerci sed on the voters. In consi deri ng this

proposition, various aspects have to be kept in view The
first is that, if it is held that propaganda adverse to a
candi date can anmount to undue influence, it wilt be al nost

i mpossi bl e to draw a line and differentiate bet ween
| egiti mat e propaganda which will ampunt to undue i nfluence,
and that which will not. Then conmes the question of the

reverse type of propaganda where a particular candidate is
so highly praised that voters are influenced to the extent
of considering himan excellent person well above all other
candi dates; and the question wll be whether such an
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influence on the mnd of a voter can be held to be undue

i nfl uence. More inportant than all these aspects is the

schene of
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the law and the | anguage used in it which, in my opinion,
very clearly show that nere propaganda agai nst a candidate
cannot be held to be exercise of undue influence. The word
"free" is wused in section 171C I.P.C., as qualifying
"exercise" and not as qualifying the word "vote". [|f undue
i nfluence had been defined as interference with the exercise
of free vote, possibly the definition could have been
construed as indicating that influence brought on the mnd
of a voter so as to change the manner of his voting by
affecting his choice and judgnent in selecting the candidate
for whomhe is going to cast his vote, would be conprised
wi t hi n undue influence. The word "free" having been used as
qualifying the word "exercise" gives the indication that the
freedomenvi saged is to cast the vote in accordance with the
choice! already arrived at and, if such freedom of casting
the vote in that manner is interfered with, the offence of
undue influence wll be held to have been commtted. In
Wrds and Phrases, Permanent Edition, Vol. 17A by West
Publ i shing Conpany, -the meaning of the word "free" in
various contexts accepted in America has been given, and the
rel evant meani ng whi ch-can assist is in the following words

"Wthin the constitutional provision, elections are "free"
when the voters are subjected to no intimdation or inproper
i nfl uence, and whenever every voter is allowed to vote as
hi s own judgnent and conscience dictate."
This nmeaning clearly indicates that the question of freedom
actually arises at the stage when a voter has ' already
exercised his judgnent and consci ence, has decided which
candi date he will vote for, and is-then allowed to cast his
vote freely wthout any interference in the form of
intimdation or inproper influence.
A very inportant aspect in considering this argunent is that
what ever neaning is given to the expr essi on "undue
i nfluence" in the Act will also apply when interpreting the
provi sions of the Indian Penal Code, because the Act inports
the definition of " undue influence" fromsection 171-C of
the Code. In the Indian Penal Code, a new Chapter |XA  was
i ntroduced by the Indian Elections Ofences and Inquiries
Act 39 of 1920. The statenent of objects and reasons
attached to the Bill which culminated in that Act  explained
this provision by stating that
"undue influence at an election.is defined as
the voluntary interference or attenpted
interference wth the right of any person to
stand, or not to stand, or wthdraw from
being, a candidate, or to vote or refrain from
voting. This covers all threats of injury to

person or property and all illegal methods of
per suasi on and
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any interference with the |iberty-of t he

candi dates or the electors."

The | anguage used in section 171C was, thus,
i nt ended to cover only cases where t he
interference comes at the stage when the
elector nust have liberty to cast his vote
freely, having already nmade up his mnmnd how
that vote is going to be cast. It is inter-
ference at this stage that was envisaged as
amounting to undue influence.
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The subject of influence at the stage of
nmaki ng a choice was dealt with in Chapter [|XA
of the Indian Penal Code under a separate and
distinct provision which is contained in
section 17 1 Gand is as foll ows

"Whoever with intent to affect the result of
an election nmakes or publishes any statenent
purporting to be a statenment of fact which is
fal se and which he either knows or believes to

be false or does not believe to be true, in
relation to the personal character or conduct
of any candidate, shall be punished wth
fine. "

This section clearly recognises that, at elections there is
bound to be propaganda in which candidates or their
supporters may be issuing statements so as to influence the
voters against their rival candidates, and it limts the
prohibition by lawto only those statements of fact which
are false, or believed to be false, or believed not to be
true, inrelation to the personal character or conduct of
any candi date. Propaganda can be not only by attacking the
personal character or conduct of a candi date, but even his
political or public character and activities. On the face
of it, section 171G envi sages that propaganda of the |latter
type wll not be treated as an offence. Only when the
propaganda is in the formof false 'statements of fact
relating to the personal character ~or conduct of the
candi date that the law will punish the person-indulging in
it by making himliable to paynment of fine. These false
statenments about the personal character or conduct of the
candi date may, of course, be scurrilous and foul, but, even

then, the offence conmtted would fall ‘under section 171G

I.P.C., which nmakes the offence punishable with fine only.
On the other hand, an offence of undue, influence as defined
in section 171C, |1.P.C , has been mmde punishable under
section 171F, [.P.C., wth i_mpri sonment of ei t her

description for a termwhich may extend to one year ‘or wth
fine. or wth both. |If it is held that false propaganda
agai nst personal character or conduct of a candidate can
amount to undue influence, the person.indulging in that
propaganda would becone liable to punishnent under section
171F, 1.P.C., which has been considered a nore serious
offence by being nade punishable wth inmprisonnent in
addition to, or, in the alternative, with fine. This inter-
324

pretation would thus make section 171G |.P.C, “totally
ineffective and otiose. |If the false statenments as to
personal character or conduct are held to be punishable
under section 171F as constituting offence . of undue
i nfl uence, there would be no ’'point in prosecuting the sane
person for the | ess serious offence under section 171G In
fact, section 171G would be fully covered by section 171F
and, consequently, the interpretation sought to he urged in
these petitions has to be rejected.

It is true that, in the Act, there is no provision
i ndicating that 'Publication by a candi date, or by any ot her
person with his connivance, of a statement of fact which is
false in relation to the personal character or conduct of
anot her candidate will be deened to be a corrupt practice on
the comm ssion of which an election can be declared void.
Such onission in the Act cannot, however, be a good reason
for enlarging the neaning of the offence of undue influence
so as to hold that an election of a President or Vice-
President must also be set aside on such a ground. It nay
be noticed in this connection that, in the Representation of
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the People Act, 1951, there is a specific provi si on
contained in section 123 (4) laying down that a corrupt
practice is constituted by the publication by a candidate or
his agent or by any other person, with the consent of a
candidate or his election agent, of any statenent of fact
which is false, and which he either believes to be false or
doe,. not believe to be true, inrelation to the persona

character or conduct of any candidate, or in relation to

the candi dature, or withdrawal, or any candid-ate, being a

statenment reasonably calculated to prejudice, the prospects
of that candidate’s election. 1In the Representation of the
Peopl e Act, 1951 al so, undue influence is defined in al nost
the sanme |anguage as that contained in section 17 IC
I.P.C. In that Act, therefore, an election can be declared
void not only on the ground of conmm ssion of the corrupt

practice of undue -influence, but also on the ground of
publication of false propaganda as to the personal character
or conduct of a candidate. Parlianent, however, chose not
to include any such provision.in the Act which was passed
when the 'Representation of the People Act. 1951 had already
been enacted and enforced. The Court is not concerned wth
the reasons whi ch weighed with the Parlianent in nmaking such
an om ssion in the Act when a.simlar provision had been ept
in the earlier enactnment in respect of elections to the

Central and State Legislatures. The ' om ssion may be
del i berate or accidental, but, in either case, it is not for
the courts to attenpt to fill up this gap by enlarging the

nmeaning to be given to the expression "undue influence"
which is the corrupt practiceincluded in the Act as a
ground for setting aside the election. It is clear fromthe
schenme of Chapter | XA of the1ndian Penal Code  that false
propaganda as to the personal character and conduct of a
325
candidate was created as a separate offence and t he
definition given in section 171C of "undue influence" was
not intended to | ay down that such propaganda will anount to
interference with the free exercise of electoral right so as
to constitute undue influence.
The only case of this Court dealing with the question of
undue influence under the Act is reported in-Shri ~ Baburao
Patel & Others v. Dr. Zakir Husain & Qthers(1), where the,
Court had to consider the distinction between canvassi ng and
exerci se of undue influence and held
"It is difficult to lay down in general terns
where nere canvassi ng ends and interference or
attenpt at interference with the free exercise
of any electoral right beings: That is a
matter to be determined in each case; . but
there can be no doubt that, if what is done is
nerely canvassing, it would not be /undue
i nfl uence. As subsection (3) of <s.  171-C
shows, the nmere exercise of a |legal | right
without intent to interfere with an electora
ri ght would not be undue influence."
The Court, after reviewing the relevant case
aw under the Representation of the People
Act, then proceeded to hold
"It will be seen fromthe above review of the
cases relating to undue influence that it has
been consistently held in this country that it
is open to Mnisters to canvass for candi dates
of their party standing for election. Such
canvassi ng does not ampunt to undue influence
but is proper use of the Mnister’s right to
ask the public to support candi dates bel ongi ng
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to the Mnister’s party. It is only where a
M ni ster abuses his position as such and goes
beyond nerely asking for support for candi-
dates belonging to his party that a question
of undue influence may arise. But so long as
the Mnister only asks the electors to vote
for a particular candidate belonging to his
party and puts forward before the public the
nerits of his candidate it cannot be said that
by nerely maki ng such request to t he
el ectorate the Mnister exerci ses undue
i nfl uence. The fact that the M nister’s
request was addressed in the formof what is
called a whipis also immterial so long as it
is clearthat there is no compulsion on the
el ectorate to vote in the nmanner indicated."
In that case, the Court thus envisaged that the question of
undue influence wll arise if there is sone sort of
conpul sion onthe electorate to vote in the manner indicated
by the person al leged to
(1) [1968] 2 S.C R 133.
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have committed that corrupt practice, and a question of such
conmpul sion can obyviously arise only when a voter, having
made his choice as tothe person for whomhe will cast his
vote, is under sone pressure to vote for another candid-ate
owi ng to the undue influence exercised on him The nature
of interference, which would constitute undue influence, was
further clarified when dealing with the letters issued by
the Chief Whip of the Congress Party requesting nenbers not
to cast their second preference vote, by stating :-

"Such a request or advice does not, in  our . opinion
interfere with the free exercise of their ~electoral right
for the electors still would be free to do what they desired

in spite of the advice."
The Court, thus, envisaged that undue influence is exercised
when an elector is not free to do what he desires, while
influencing his desire wll not be exercise ‘of /undue
i nfl uence.
It has already been indicated above that the schenme of
Chapter | XA of the Indian Penal Code and section 123 of the
Representation of the People Act is quite simlar inasnuch
as, in both these enactnents, undue influence is defined in
al nost identical |anguage and the publication of false
statements as to the personal character of-a candi date has
been separately nmade either a crimnal offence or a  corrupt
practice in practically the sane |anguage. Consequent |y,
some assi stance can be derived fromthe interpretation  that
has been given to the provisions contained in section /123,
subsection (2) and (4) of the Representation of the People
Act, 1951. Dealing with this aspect in the case of Rain
Dial v. Sant Lal and Others(1), this Court first pointed out
that the law in England relating to wundue influence at
elections is not the same as the law in India and,
consequently, proceeded to interpret the law here without
taking into account the principles laid dow in England. 1In
that case, the question arose whether, what a religious
| eader had done by issuing a Hukam or Farman. ampunted to
undue influence or not. The Court held:-
"There cannot be the |east doubt that a
religious |leader has the right freely to
express his opinion on the conparative nerits
of the contesting candidates and to canvass
for such of themas he considers worthy of the
confidence of the electors. In other words,
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the religious |leader has a right to exercise
his influence in favour of any particular
candi date by voting for himand by canvassing
votes of others for him He has a right to
express his opinion on the individual nerits
of the candidates. Such a course of conduct
on his part will only be a use

(1) [1959] Supl. 2 S.C.R 748.
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of his great influence anbngst a particular
section of the voters in the constituency; but
it will amunt to an abuse of his great
i nfluence if the words he uses in a docunent,
or utters in his speeches, |eave no choice to
the persons addressed by him in the exercise

of their electoral rights. |If the religious
head had said that he preferred the appellant
to” the other candidate, because, in hi s

opi ni.on, he was nore worthy of the confidence
of the electors for certain reasons, good, bad
or indifferent, and addressed words to that
effect to persons who were anenable to his
i nfl uence, he would be within his rights, and
his influence, however great, could not be
said/'to have been m sused. But in the instant
case, as it appears, according to the findings
of the Hgh Court, in agreenent wth the
Tri bunal , t hat the religious | eader
practically left no choice to the Namdhar
el ectors, not —only by issuing the. hukam or
farman, as contained in Ext. P. 1, quoted
above, but also by his speeches, to the effect
t hat they must vote for the appel | ant,
implying that disobedience of his mandate
woul d carry divine displeasure or spiritua
censure, the case is clearly brought wthin
the purview of the second paragraph/ of the
proviso to section 123 (2) of the Act."
In that case, thus, the Court envisaged. that the ' Hukam or
"Farman’ issued by the religious | eader was a nmandate, the
di sobedi ence of which would carry divine displeasure or
spiritual censure, and it was for this reason that it ~was
held that <corrupt practice of undue influence had been
comm tted.
In the case of Inder Lal v. Lal Singh (1), this Court
expl ai ned the scope and purpose of sub-s. (4) of section 123
of the Representation of the People Act by pointing out
that. for the protection of the constituency ‘against  acts
whi ch woul d be fatal to the freedom of election, the statute
had provided for the inclusion of tile circulation of /false
statenments concerning the private character of a “candi date
amongst corrupt practices, and dissemnation of fal se
statenments about the personal character of a candidate had
been constituted into a corrupt practice. This corrupt
practice was envi saged as separate and distinct from the
corrupt practice of undue influence nentioned in section
123(2) of that Act.
In the case of Lalrouktung v. Haokholal Thangjom and
Anot her(2), this Court dealt with a case where there had
been an assault close to the polling station after certain
panphl ets had been issued, wherein threats were freely
canvassed and exhort a-
(1) [1962] Supl. 3 S.C.R 114.
(2) CGvil Appeal No. 1315/68 decided on 9.1.69.
328
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tions nmade that those, who opposed the candi dates supported
by the two organisations (which issued the panphlets),
woul d not be forgotten nor spared. The Court then proceeded

to hold :-

"In the |Ilight of propaganda of this nature
carried on before the polling days, it is,
i npossible to view the assault as an isolated
incident nor <can it be legitimately argued
t hat t he concl usi on of t he Judi ci a
Commi ssioner that it was a culmination of
those threats was either an unreasonable or an
unwarrant ed conclusion. There can be no doubt
that such rowdyismat a polling station was
bound to deter voters from coining to the
polling station to exercise freely their
franchise. W have no doubt that the assault
by the appellant’s polling agent attracted
section 123(2), proviso (a), and that also
rendered the election void."

Thi's was, again a case where the exercise of
their electoral right by the voters was
interfered by -physical act of assault and
threat on voters who intended to vote for the:
rival ‘candi-dat e

The /last case of this Court which nmay be
referred is the decisionin Manubhai Nandl a
Aer sey V. Popat | al ~ Mani | al Joshi and
O hers(1l), in which the effect of a speech
cane up for consideration and it was held

"The actual effect of the speech is not
material Corrupt practice is conmtted if the,
speech is <calculated tointerfere wth the
free exercise of electoral right and to |eave
no choice to the electorsin the matter.. In
considering the speeches, the status of the
speaker and the character of the audience are
rel evant considerations."

This case also, thus, envisaged that /'there
nust be sone el enent 'of conmpul sion on the
voter to vote in a particular —manner” before
the act said to be a corrupt practice can be
hel d to anmount to undue influence.

Coming to the decisions of the H gh Courts,
the first case that may be cited is the
decision of the Oissa Hi gh Court  in Radha-
kanta Mshra v. N tyananda Mbhapatra and
Anot her (2). Barman. J. expl ai ned undue
i nfluence in the follow ng words : -

"A voter nmust be able to freely exercise his

el ectoral right. He must be a free agent.
Al  influences are not necessarily “undue or
unl awful . Legitimte exercise of influence by

a political party or association or even an
(1) A1.R 1969 S.C. 734.
(2) 19 EL.R 203.
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i ndi vi dual should not be confused with undue
i nfl uence. Per suasi on may be, quite
legitimate and may be fairly pressed on the
voters. On the other hand, pressure of
what ever character, whether acting on the
fears, threat, wetc., if so exercised as to

over-power the volition w thout convincing the
judgrment is a specie% of restraint which
interferes with the free exercise of electora
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right. In such an atnosphere, the free play
of the elector’s judgnment, discretion or
wi shes is overborne and this will constitute
undue influence, though no force is either
used or threatened. It is not necessary to

establish that actual violence had been used
or even threatened. Methods of inducenent
which are so powerful as to leave no free will
to the voter in the exercise of his choice my
amount to undue influence. |maginary terror
may have been created sufficient to deprive
hi m of free agency."

He, thus, distinguished between i nfl uence
which is exercised for convincing the judgnent
of a voter, and influence the result of which
is that the free play of the el ector’s
judgment, ~discretion or wishes is overborne

and the elector is left no free wll to
exercise his choice.. In this decision, thus,
t he distinction, as indicated above, is
clearly brought out. I'n that case, however, a

picture with a capti on had been published as a
part of a cover of booklet. and it was held
that “its publication amounted to exercise of
undue influence. The reason.is indicated when
the |earned Judge, dealing with this poster,
held : -

"The  picture with the caption, ‘as it stood,
was intended to be made catchy wth an
ulterior notive and was deliberately published
in that -asked formin order to create a
feeling of terror, fear and hatred and was
such a conpelling appeal tothe mnd of the
voters as to anount to interference with the
free exercise of voters’ electoral right."

The picture in question showed a dead boy with

a caption in Oiya which, translated in
English, was to the effect "Do not ‘vote for
the Congress who killed Sahid Sunil™". That

pi cture, thus, did not contain any false
statement or representation as to the personal
character of a candi date; but Barman, J., held

"The picture of the dead boy with the caption
was a direct charge agai nst the Congress that
it killed the deceased boy. This was a
m srepresentating of fact. It was as a result
of firing by the police that the boy
unfortunately got involved. W do not /know
whet her the Congress Party took a stern’' view
of the firing, whether the Congress
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Party itself condemmed the firing, and whet her
ultimately those responsible for the firing
wer e repri nanded and puni shed for t he
unfortunate incident. The catchy caption that
the Congress killed the boy was false repre-
sentation made by the respondent No. 1 with
intent to strike terror into the mnd of the
voters and thereby to interfere with the free
exercise of electoral right of such terror-
stricken voters. The picture with the caption
was a distortion of a situation for politica

ends done with the intention as aforesaid. It
was an artful device to catch the imagination
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of the voters. It terrorised the voters and
was |likely to create in their mind a feeling
of terror, fear, hatred or strong prejudice
against the Congress. |In the caption under
the dead boy’'s picture was a veiled threat to
the voters that if they voted for the Congress
who were capable of killing, then such
Congress, so retained in power, would again,-
as it actually did in the past, resort to such
killing of men in which the voters thenselves
or their children mght also be killed in the
same way as it was openly denmpnstrated by the
pi cture of the dead boy with the caption. It
at least did create or was likely to create or
had the “tendency to create terror and an
unknown  fear in the mnd of the voters. The
picture of the ~dead boy wth the caption
fright ened the 'voters or was Ilikely to
frighten themand it was intended to overawe
voters which interfered or was likely to
interfere or had the tendency to interfere
with the free exercise of electoral right of
the voters."

It wll, thus, be seen that the main reason
for 'holding that the publication of the
pi cture anmount ed to exercise of undue
influence was that it created terror and fear
in the mnds of voters of personal harm to
thenselves or their children in_ case they
vot ed for the Congress candi dat e. The
publication of the picture was not field to be
undue influence or interference wth t he
el ectoral right because it ~contained false
pr opaganda agai nst ~ the ~candidate or t he
Congress Party, but because of the element of
conpul sion which was envisaged as arising in
the mnds of the voters not to vote /for the
Congress because of the fear of consequences
which might be |isted on thenselves or  their
children in case they vote for the Congress.
Barman, J., in this connection, also referred
to the decisions of Election Tribunals in
Sardul Singh v. Hukam Singh(1), and Jujhar
Singh v. Bhairon Lall(2) and agreed with tile

principles laid dowmn in those cases. | ~shal
indicate later the

(1) 6 EL.R 316. (2) 7
E.L.R 45-.
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ratio of those two decisions.’” The other two
Judges, constituting the nmajority, —differed
fromBarman, J., and held that the publication
of the picture did not amount to undue
i nfl uence, because, 1in their opinion, no
i nference could be drawn that the publication
of this picture was intended to create a fear

in the mnds of the voters. Rao, J., dealt
with the subm ssion of M. Rath, the counsel
that a look at the photo will make the voter

think that, if he votes for the Congress Party
during whose office the killing took place, he
would be simlarly killed and therefore it
created a fear in his nmnd and thus interferes
with the free exercise of the electoral right.
He rejected it by saying that, in his opinion,
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this was a farfetched argunent. He further
hel d : -

"The picture sinply represents Sunil De after
being shot at by the, police firing with the
caption wunderneath "Do not vote for t he
Congress who killed Sahid Sunil". It does not
say that, if the voter give their votes for
the Congress, all the voters or some of them
would be shot as Sunil De. Further, the
shooting of Sunil De is known to everybody and
that is on account of police firing in
connection wth the States Reor gani sati on
Conmittee 'Report’s disturbances, the voters
therefore cannot be influenced to think by
publication of this poster that if they voted
for the Congress they would be shot at Iike
t hat . It is also significant that there is
nothi ng~ Mentioned about this poster in the
el ection canpaign in the booklet on whose
cover the photo is printed. The respondent
No. 1, therefore, could not have intended to
cause fear in- the minds of the voters by
publication of exhibit 3 in order to interfere
with the free exercise of their votes."

Das,  J., dealt with this aspect as follows
"Nothing has been stated in the body of
exhibit 3 relating to this- picture. The
picture sinply represented a dead person after
being shot by the police firing with the

caption: "Do not vote for the Congress who
killed Saheed (Martyr) Sunil". Nowhere it was
stated if the voters gave their votes to the
Congress they would be shot at as Sunil. The

further fact is that Sunil De was shot at by
the police firing in connection with the dis-
turbance arising out of the reconmendations of
the States Reorgani sati on Comm ssion of which
the electors had known before. Thus, the
voters cannot be said to have been influenced
to think that if they voted for the Congress
they would be shot at like Sunil. ~Hence, .in
ny opinion, the respondent No. 1 could  not
have intended to cause any fear in the mnds
of the voters by

332

t he above publ i cation to constitute
interference with the free exercise of. the
el ectoral right of the voters.”

The decisions by these two Judges are, of
course, of no help; but, its i-ndi cat ed
earlier, even the decision of Barman, J., 1is
inline with the view taken above and does not
i ndicate that nmere fal se propaganda as to the
personal character of a candidate or  even
relating to the party sponsoring the candi date
can ampount to the corrupt practice of undue
i nfl uence.

The next case which may be cited is another
decision of the Orissa. H gh Court in Abdu

Rahi man Khan v. Radha Krushna Bi swas Roy(1).
In that case, the successful candidate had
published a poem and the question arose
whet her the publication of that poem anounted
to exercise of undue influence. The Court
first. in general terns, dealt with the scope
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of undue influence by saying: -

"Section 1 23 of the Act is rather wide inits
term and contenpl ates four distinct forns of
interference with the free exercise of any

electoral right, viz., direct interference.
i ndi rect interference, direct attenpt at
i nterference and i ndirect att enpt at
i nterference. There is nothing in the

definition that such interference or attenpt
at interference should be by any nethod of
conpul si on. Evidently, the offence includes
such interference or attenpt to interfere by
any-nethod, - and it definitely includes the
net hod of inducenment wherein there may not he

any conpulsion at all. The inducenent again
must be of such powerful type as would | eave
no free will to the voter in the exercise of

his el ectoral right."

Thi s general explanation does not appear to be
i nconsi st ent with the view taken above,
because it was held that, even if there be no
conpul sion at all, the inducenment rmust be of
such powerful type as would | eave no free will
to the voter-in the exercise of his electora

right. The freedom of wil | envi saged
obviously, 1is to vote in-accordance with his
choi ce. On the factsin that case, it was

found ‘that, in the poem there were threats
agai nst "Raj a of Kalahandi in whomthe defeated
candi date was interested. After referring to
the Raja of Kalahandi, the obj ectionabl e
portion read is follows

"Wthout any consideration for your ‘own and

others. you acted as a devil. Wuld @ anybody
now be able to save you if you are beaten
mercilessly ? Having done all the above
m schi ef, now you are appealing 'to the
el ectors for their vote as a shanel ess person

If there

(1) A l.R 1959 Oissa 183.
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were a grain of shame left inyou would not
have progressed at all. You are a thief and a

Badmas and you should not remain our |and.
You who belong to, the Ganatantra  party are
only fit for the gallows."

These words, clearly, contained a threat to
the life and were, therefore, rightly held to
anmount to exercise of undue i nf l'uence.
Simlarly, anot her portion was to t he
foll owi ng effect

"The | eader of your Party was naking noney by
selling widows is well-known to the raiyas.
Since there is not a bit of sense left in you
are now seeking votes of these raiyats,  of
Koraput. They will no |onger be dissuaded by
your words."

It was further stated that

"the raiyats of this Constituency are bound to
take revenge on you. How dare you ask for
their votes ?"

Again, the Court, in holding. that these
publications anpbunted to exercise of undue
i nfluence, was fully justified, because there
were clear threats against the life of the
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candi dat e

The only other case of a H gh Court that
requires to be noticed is the decision. of the
Punjab High Court in Arvir Chand Tota Ram
Del hi v. Smt Sucheta Kriplani(1l). The Court
expressed its view by holding :-

"The |legal phrase "undue influence" denotes
sonething legally wong or violative of a

| egal duty. In order to establish wundue
i nfl uence, it rmust be proved t hat t he
i nfluence was such as to deprive the person
affected of the free exercise of his will. It
nmust anount to; inposing a restraint on the
will of another whereby he is prevented from

doi ng what he wishes to do or is forced to do
whi ch he does not wish to do.

An advi ce, argument persuasion or solicitation
cannot ~constitute  undue influence. Honest
intercession, even inportunity,’ falls short
of controlling a person’'s free exercise of his
will. A persuasion, which | eaves a person
free to -adopt his own course, is not undue
i nfl uence. O herwi se a suggestion or an
entreaty from sonmebody, held in esteem could
be treated as undue influence. In the absence
of proof that a person has been, in
consequence of the alleged influence, deprived
of free agency no question of there being an
undue i nfl uence arises.

It is. not objectionable to exercise an
i nfluence by acts of kindness or appeals to
the free reason and understanding. So |long as
the free agency of the other

(1) A l.R 1961 Pb. 383.
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per son is not. prevented or inpaired by
obtaining a domnation over the mnd of
another, it cannot be deemed as an exercise of
an undue influence. The essence of undue

influence’ 'is that a person is constrained to
do against his will, but for the influence he
woul d have refused to do if left to exercise
his own judgnent. It has to be shown that a

person’s volition had thus been controlled by
anot her whereby he could not-pursue his own
inclination, being too weak to resist the
importunity and in view of the pressure
exercised on his mnd he could not act
intelligently and voluntarily and’ had becone
subject to the will of the other who had thus
obt ai ned dom nion over his mnd."

Thi s exposition of the scope of "undue
influence" is also in line with the viewtaken
above. It envisages that the corrupt practise
of undue influence is committed when a person
is constrained to do against his will. and is
unable to act in accordance with his judgment.
Such a position can only arise if t he
i nfluence is brought on the person concerned
after he has already forned his judgnment and
decided how he will exercise his electora
right. Propaganda for the pur pose of
i nfl uencing the judgnent, even if undesirable,
cannot be held to be undue infl uence,

Coming to the cases of Election Tribunals, the
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decision in Sardal Singh Caveeshar v. Hukam
Singh and Others (supra). In that case, the

Tri bunal held

"It is not necessary that there should be any
actual threat or physical conpul sion held out,

but the method of inducenment as nmay be adopted
should convey to the nind of the person
addressed that non-conpliance with the wishes
of the person offering the inducement nay
result in physical or spiritual harm to
hinself or to any other person in whomhe is
interested.  Sone fear of harmresulting from
nonconpl i ance with the request, thus, seens to
constitute an essential element in "undue
i nfl uence".

On behalf~ of the petitioners, enphasis was
| aid on-the decision of the Election Tribuna

in Jujhar Singh v. Bhairon Lall & Qhers
(supra).

I'n that case, it was held

“I't may be observed that an attenpt to
interfere by the nethod of compulsion is not
necessary and that even the met hod of
i nducenent may be sufficient, provided it be
of such a powerful type-as would |eave no

free,
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will ‘to the voter in the exercise of his
choi ce. In other words, actual physi ca

conpul sion__is not necessary, hut,  positive
nental conpul sion may be enough to give rise
to an undue influence."”

After expressing this view, the Tri buna
proceeded to hold that the publication of a
particul ar poster ampbunted to exercise of
undue i nfl uence. Referring to i't, the
Tri bunal held :-

"The poster was, therefore, clearly designed
not only to catch voters for respondent No. 1,
but, also, to overawe voters, the majority of
whom were nmen of no better intelligence than

ordinary illiterate villagers and to create a
feeling of positive prejudice, if  not  of
terror as well, in their mnds against the
petitioner."

Reliance was placed primarily on the last part of this
guotation where the Tribunal held that the creation of a
feeling of positive prejudice in the m nds of the voters can
amount to undue influence.But this part of the sentence

has to be read in conjunction with the earlier part where a
clear inference was drawn that the poster was clearly
designed to overawe the voters. This was the reason why the
Tri bunal held that the publication of the poster amunted to
undue influence, though, when defining undue influence in
general, the Tribunal had clearly stated that the inducenent
nust be of such a powerful type as would |l eave no free wll
to the voters in the exercise of his choice. In stating
this principle, the Tribunal was clearly referring to the
stage when, having nade his choice, the voter wants to
exercise it in accordance with his free will and that free
will isinterfered with. The Tribunal’s decision is also,
thus, in line with the view taken above.

The next decision of a Tribunal, on which reliance has been
pl aced is in Radha Krishna Shukla and Another v. Tara Chand
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Maheshwar and Qthers(1); but that decision appears to be of
no help as, in that case, replying on a English decision
the Tribunal held that, before a threat can be said to
amount to undue influence, the question must be put, was it
a serious and deliberate threat uttered with the intention
of carrying it into effect, and proceeded to apply that test
to the case before it. The Tribunal, therefore, dealt with
a situation where there was clearly a threat to the voters.
but even the threat in question contained in the slogan was
held not to constitute corrupt practice, as there was
nothing to show that the purpose of the slogan was to
directly or indirectly interfere with any person’'s free
exercise of his electoral right.
In Amir Chand v. Snt. Sucheta Kripalani(2), the Tribunal
after quoting the definition of "undue influence" contained
in
(1) E.L.R 378. (2) 18 E.L.R 209.
336
section 123(2) of the Representation of the People Act,
1951, held
“The definition, no doubt, is in general terns
but it has an element of conmpulsion and it is
an abuse of influence that wll constitute
undue i nf | uence".
These renarks al so do not go contrary to the
vi ew t aken above.
The last case that requires notice is the
decision of a Tribunal" in Kataria Takandas
Henrai. v. Pinto Frederick Mchael (1) in which
it was said
"A candidate, or as a matter of fact, any
person has every right to persuade people to
vote in his favour at the election and in that
respect he is further entitled to be even
critical of the policy and the acts of the
rival party or its candidate and that way it
nay as well be (legitimate for them to
i nfluence the voters, provided they did not
transgress the legitimte bounds of criticism
It is only undue influence which can be taken
exception of, and, even though that” term .is
wi de enough to cover any interference with the
exercise of the electoral right, one can
justifiably call any act as an interference
only when it has in it ~an _elenent of
conpul sion so as to give way to free thinking
in the exercise of the electoral rights of the
voters."
This case also, therefore, envisaged sone elenent of
conpulsion as a result of which a voter is wunable to
exercise his electoral right in accordance with his-judgnent
and choice. None of the decisions rendered so far by the
Courts or Tribunals in India, thus, go contrary to the view
expressed above and, if at all, a majority of them are in
line with it. It isinthe light of this interpretation  of
what undue influence nmeans that this Court has to proceed
further to see which of the allegations nade in the present
petitions can amount to charges of wundue influence and
whet her they have been established so as to vitiate the
el ecti on.
The principal charge of undue influence, on which a mass of
evidence has been led by the petitioners, relates to the
publication of a panphlet which contained scurrilous and
vulgar allegations as to the personal character of Shr
Sanjiva Reddy. It is not necessary for ne to set out the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 115 of 158

details of the contents of that panphlet. It is sufficient
to nention that, apart fromallegations agai nst Shri Sanjiva
Reddy, there were no 'other allegations in it which could
ambunt to a threat of any adverse consequence to any voter
in case he cast his vote in favour of Shri Reddy. Even

(1) 18 E.L.R 403.
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in the evidence, no witness stated that, as a result of
readi ng this panphl et, he appr ehended any adver se
consequence either to hinself or to anyone in whom he nay be
i nterested. No doubt, some wtnesses stated that, on
readi ng the panphlet, they felt that, if Shri Sanjiva Reddy
is elected as President, the Rashtrapati Bhavan nay becone a
brothel; but that also does not amobunt to a threat of a
nature which would constitute undue indence as explained
above. Consequently, the publication of this panphlet
cannot constitute undue influence, so that it is totally
unnecessary to go into the question whether it was printed,
published and distributed at all; if so, by whom and,
further, whether such printing, publication or distribution
was or was not-w th the connivance of the respondent. As |
have held earlier, in the Act there is no provision nade for
setting aside election on the ground of publication of false
statements as to the personal conduct or character of a
candidate even if it affects his prospects.in the election

so that no evidence need have been taken with regard to the
printing, publication or distribution of this panphlet or
with regard to the question as to whether-there was any
conni vance by the respondent in its printing, publication or
di stribution. The challenge to the election of the
respondent based on this petition fails onthis  prelimnary
ground, However, | nay add that, having had the benefit of
readi ng the judgnment proposed to be delivered by ny  brother
Sikri, J., on these issues, | agree with his assessment of
the evidence tendered by the parties and the findings
recorded by him These findings of fact are to the effect
that, though the panphl et was distributed by post and in the
Central Hall of Parlianent, it has not been proved 'that this
distribution was with the connivance of the respondent or
that the distribution materially affected the result of the
el ection, Consequently, even on the assunption that the
publication of this panphlet could constitute undue
i nfluence, the election of the respondent is not liable to
be set aside.

Apart fromthis ground based on the panphlet, a  nunber of
other instances of exercise of undue influence were also
cited and relied wupon in these two election petitions.
These grounds have al so been dealt with by my brother Sikri,
J., and sonme by ny brother Mtter, J. | agree wth their
reasons and findings for holding that none of these charges
of undue influence has been established, so “that the
chall enge to the election of the respondent

338

on the ground of exercise of undue influence fails
al t oget her.

| also agree with the order directing parties to bear their
own costs and the reasons for that order given by my brother
Sikri, J., in his judgnment.

Issue No. 7 in Election Petition No. 1 of 1969, Issue No. 9
in Election Petition No. 4 of 1969, and |ssue No. 11 in
El ection Petition No. 5 of 1969.

As a result of the findings on other issues, the petitioners
in none of these petitions are entitled to any relief, as no
ground has been made out for declaring the election of the
respondent as voi d.
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Mtter’ J. | have had the benefit of reading the judgnents
of my colleagues. The facts leading up to the filing of
these petitions and the issues settled therein have been set
out in the judgenent of mny |earned coll eague, Bhargava, J.
am in agreenent with himin his conclusion on issues other
than issue No. 4 in Election Petitions 4 and 5 of 1969. I
regret to have to differ fromny other colleagues on this
i ssue. As Petition No. 5 is nore conprehensive than
Petition No. 41 prefer to refer to the allegations nade in
Petition No. 5 alone. Leaving out of account the technica
grounds on which the election has been challenged, the
petitioners have asked for a declaration that the election
be declared void on the foll ow ng grounds :

(a)that the offence of undue influence at the el ection had
been conmitted by the returned candidate (hereinafter
referred to as the 'respondent’) and by his supporters wth
the conni vance of the respondent as nentioned in paragraph 8
(a) and various sub-paragraphs of 13 (b) and (c) of the
Petition.

(b) The riesult of the election was materially affected by
reason of the offence of 'undue influence at the election
havi ng been conmitted by persons nentioned in paragraph 13
of the petition.

Undue influence is alleged to have been committed in diverse
ways on various persons details whereof are gi ven
herei nafter.

Par agraph 13 of Petition No. 5 purports to give a sunmary of
the events which are alleged to have formed the background
in which the offences were said to have been conmitted. Put
briefly they are as follows
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(1)After the denise of the late Dr. Zakir Hussain, the Prine
M nister of India who was al so an influential |eader in the,
Congress Party took the view that the respondent who was
then the Vice-President of India should be adopted as the
Congress candidate for the office which had fallen  vacant.
This was not acceptable to all her colleagues’ in the
Congress Parlianentary Board (hereinafter referred'to as the
"Board' -a body which had in the past selected the party’'s
candidate for the office of the President. The controversy
which thus arose could not be settled because of want of
unanimty of opinion and the matter was left to be decided

at the Bangal ore Session of the Al India Congress Commttee
(hereinafter referred to as the "Committee’) to be held in
July 1969.

(2) No consensus being attai ned at the nmeeting of the Board
hel d i nBangal ore on July 12, 1969 the matter was ~deci ded

by voting. The Prime Mnister and Sri Fakhrudin Ali
Ahrmed voted for Sri Jagjiwan Ramwhile Sri  Mrarji Desai
Sri Y. B. Chavan, Sri S. K Patil and Sri Kamaraj voted in
favour of Sri N Sanjeeva Reddy.

(3) The decision of the Board greatly upset the Prine
M nister and she then and there threatened the nenbers of
the Board that it would |lead to serious consequences —and
that she should not have been over-ruled in that nmanner.

(4) The official announcenent of the selection of Sri
Sanj eeva Reddy as Congress candidate for the office of the
President of India was made on 13th July 1969 and on the
same day the respondent who was then acting as the President
of India called a Press conference at Rashtrapati Bhavan
whereat he announced his candidature for the office of the
Pr esi dent . He issued a statement condemming the selection
of Sri Sanjeeva Reddy as based on partisan considerations
and enphasised that a candidate for the highest office in
the land should possess character, integrity patriotism
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experience and a good record of service and sacrifice.
According to the petitioner there was insinuation that the
above requisite qualifications were lacking in Sri  Sanjeeva
Reddy.

(5)Being upset by the decision of the Board, the Prine
M ni ster without any consultation with her coll eagues in the
Cabi net advised the Acting President of India that she
woul d
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wi t hdraw t he Fi nance portofolio fromSri Mrarji Desai. Her
advi se being accepted Sri Mrarji Desai was relieved of his
portfolio. She followed it Lip with the pronul gati on of the
Bank Nationalisation Odinance, a day before Parlianment was
to commence its session.. This Odinance was signed by the
respondent acting as President.

(6)On the 22nd July 1969 the Prine Mnister proposed Sr
Sanjeeva Reddy as a candidate for the office of the
President . of [India which was duly seconded by Sri Swaran
Si ngh, 'a Cabinet Mnister.

(7) The Prime Mnister however expressed difficulty in
issuing a witten appeal in support of the candidature of
Sri Sanj eeva Reddy.

(8)At a neeting of the Board held on August 6, 1969 there
was a joint address by the Prime Mnister and the Congress
President, Sri N'jalingappa, in support of Sri Sanjeeva
Reddy’ s candi dature. At this neetingthe Prine Mnister
stated that she stood by the decisionof the party while on
his part Sri N jalingappa said that he had been in contact
with |eaders of various opposition parties, nanely, the
P.S.P., the S.S P., the Jan Sangh, B K D. and others and
that the response in favour of Sri Sanjeeva Reddy had been
encour agi ng.

(9) On August 9, an anonynous panphl et in cyclostyled ' form
and a printed panphlet’ both without the name of the pub-
lisher or the printer were published by free distribution
anong the nenbers of the electoral «college for the
Presidential election. In thisthe | eaders of the party
like Sri S. K Patil, Sri Atulya Ghosh and others were
castigated as self-seekers who had tried to becone virtua
dictators and Sri Sanjeeva Reddy who had been selected by
t hese peopl e was described as a corrupt _and i nmoral person
The panphl et charged Sri Sanj eeva Reddy not -only with 1 ack
of probity but as having been guilty of gross m sdenmeanour
towards nenbers of the other sex on a nunber of occasions,
culmnating in the statement that if he were to become the
President he would "turn Rashtrapati Bhavan into a harem a
centre of vice and inmorality."

(10) Not satisfied with what the Prime Mnister had said at
the Congress Parlianmentary neeting on August 6, Sri
Ni j al i ngappa requested her specifically on August” 9 to,
i ssue an appeal to the nenbers of the party to vote and work
for the success ’'of the Congress candidate. The | Prine
M nister avoided doing this and nerely said that ' people
shoul d abi de by the decision of the Board.
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(11)This was followed by certain correspondence by and
between Sri Fakhrudin Ali Ahned and Sri Jagjiwan Ramjointly
on the one hand and Sri Nijalingappa on the other, as also
by and between Sri N jalingappa and the Prime Mnister from
August 11 to August 15. The correspondence showed an open
cl eavage between the nenbers of the party and it becane
clear that the Prine Mnister and her <colleagues in the
Cabinet and their supporters nade the issue of the success
at the election by defeating the group which opposed her at
the nmeeting of the Board on July 12, as one of prestige and
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political survival of the Prime Mnister.

Agai nst the above background the of fence of undue influence
was said to have been committed by the returned candidate
and sone persons named and unnaned and described as the
wor kers and supporters of the respondent with his connivance
by voluntarily interfering and attenpting to interfere wth
the free exercise of the electoral rights of the candidates
and the electors in general and some of them naned in
particul ar.

(a)According to paragraph 13 (b) (ii) of the petition Sri S.
Ni j ali ngappa, Sri S. K Patil, Sri K Kamaraj, Sri Morarji
Desai and Sri Y. B. Chavan, electors at the election were
threatened by the Prine Mnister on the 12th July at
Bangalore wth serious consequences with the object of
unduly influencing themso.as to make them change their
decision to nom nate Sri Sanjeeva Reddy as their candidate.
The threat is alleged to have been repeated subsequently on
a nunber  of occasions. It was also said to be a direct
attenpt 'Lo dissuade Sri Sanj eeva Reddy fromstanding as a
candi dat e

(b)In paragraph 13 (b) (iii) of the petition it was stated
that with the object of interfering with the free exercise
of the electoral rights” of Sri Sanjeeva Reddy, Sri
Ni j al i ngappa, Sri ~Kamaraj and others; electors at the
el ection, supporters of the respondent viz., Sri Jagjiwan
Ram Sri Yunus Saleem Sri Sashi Bhushan, Sri Krishna Kant,
Sri Chanresekhar, Sri Jagat Narain, Sri Mhan Dharia and Sri
S. M Banerjee in particular and -other supporters and
wor kers of the respondent in general, with the consent and
conni vance of the respondent published by free distribution
a panphlet, annexure A-38 to the petition, in Hndi and
English, in cyclostyled formas well as in printed form in
which serious allegations, as already noted, were nade
anmounting to the commission of undue influence upon the
persons naned within the meaning of s. 171-C1.P.C
(c)According to paragraph 13(b)(iv) of the petition this
panphl et was distributed from9th to 16th August among al
the electors of the electoral college for the Presidentia

el ection. It was distributed in_ the Central hall of
Parliament by the above-
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naned persons i.e. Sri Jagjiwan Ram and others. A large

nunbers of electors were asked to read the contents of the
panphl et, and were al so asked to say whether they would vote
for such a debaucher and corrupt man. An instance of  this
is given in paragraph 13 (b) (iv) of the petition : Sr
Yunus Sal eem approaching Abdul Gani Dar, one of t he
petitioners and talking to himas above in the presence of
ot her nmenmbers of Parlianent.

(d) The petitioner, Sri Abdul Ghani Dar, took strong excep-
tion to what was going on and wote a letter  to the
respondent endorsing a copy thereof to the Prime Mhnister
and Sri Hurmayun Kabir requesting the respondent to condem
those who had published the panphlet and nake a public
statenent dissociating hinself from and denouncing the
publ i shers of the panphlet.

(e) The respondent hinself during his tour of the country
addressed pressmen and nenbers of the public at wvarious
pl aces and repeatedly stated that a man of character and
integrity should have been sel ect ed.

(f)According to paragraph 13 (c) (i) the supporters of the
respondent, nanely, the Prime Mnister and sone of her
Cabi net colleagues like Sri Jagjiwan Ram Sri Fakhrudin Al
Ahmed, Sri Yunus Saleem Dr. Karan Singh, Sri Dinesh Singh
Sri Swaran Singh, Sri I. K @ijral, Sri S. S. Sinha, Sri K
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K. Shah and Sri Triguna Sen nmisused their position for
furthering the prospects of the returned candidate by
contacting a large nunber of electors on the tel ephone and
openly telling themthat if the electors did not vote for
the respondent they would | ose all the patronage which they
woul d otherw se be given. Electors were called by some of
the abovenanmed Mnisters at their official residences and
offices in Delhi and undue influence brought to bear upon
them by ordering themto vote for the returned candi date

(g) According to paragraph 13 (c) (iii) of the petition Sri
Fakhrudin Ali Ahned and Sri Yunus Saleem threatened the
Muslim electors that Sri Sanjeeva Reddy was in fact a
candi date of the Jan Sangh Party and if he was elected the
fate of the Muslimcommunity in India would be in danger
This wundue influence “was exercised over all the Mislim
electors in the country and specially those in Parlianent.
An instance of this is given as having taken place between
Sri Yunus Sal eemand Sri Abdul Ghani Dar.

(h) The! workers and supporters of the respondent becane
desperate and demanded freedom of vote at the election so
that the nenbers of the Congress party nmay not fee
t hensel ves bound by their party affiliation to vote for Sr

Sanj eeva Reddy. It was stated that such a scare was created
that the President of the UP
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Congress Conmittee, / Sri Kanlapati Tripathi. and the Chief
Mnister Sri C. B. Gupta who had on August 6, 1969 addressed
a neeting for solidly backing Sri- Sanjeeva 'Reddy changed
their stand and on the 13th August, 1969 Sri Kam apati
Tripathi also pl eaded for freedom of vote.

(1) According to paragraph 13 (c) (v) a scare was raised and
undue influence exercised on the minds of the nenmbers of
the, Legislative Assenbly of Bengal that if successful Sri
Sanj eeva Reddy would enforce President’s Rule in Benga
wiping off the United Front Governnment and the |egislative
assenbly. According to paragraph 13(c)(vii) a simlar scare
was raised with regard to enforcenent of President’s Rule in
Andhr a Pr adesh. According to paragraph 13(c)(x) the
returned candidate, the Prine Mnister, Sri Jagjiwan Ram
Sri Fakhrudin Al'i Ahned and others entered into a conspiracy
calculated to maintain the said Mnisters in their office by
the allegation that Sri N jalingappa had entered into an
arrangenent with the | eaders of the Jan Sangh and Swatantra
Party to oust the Congress Governnent fromthe Centre and to
establish a Coalition Government.

There are other allegations of undue influence in the said
paragraph but as they were not pressed no further notice
need be taken of them

In paragraph 14 of the petition it was stated that the
result of the election had been naterially affected by
reason of the commission of the offence of undue “influence
at the election by the persons nentioned in paragraph 13 of
the petition.

I n paragraph 16 of the petition it was stated that in. case
the Court canme to the conclusion that the offences nmentioned
above, though comrmitted were not connived at by t he

respondent, still the election ought to be declared void as
the result of it had been materially affected by the above
practi ces.

In the counter affidavit filed by the respondent the above
char ges were all denied and the correctness of t he

statenments disputed. The respondent stated expressly that
for want of know edge he could not traverse the allegations
in the various subparagraphs of paragraph 13 of the petition
except those which were nade against himor inputed to him
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and alleged to have been said or done at his instance or
with his connivance. He stated categorically in paragraph
25 of the counter affidavit that he had been carrying on his
canpai gn singl e handed and that in between July 30 and 13th
August he was out of Delhi npst of the time touring
different parts of the country. He disputed the correctness
of the charges made in the various sub-paragraphs of para-
graph 13 and deni ed that he had been contacted by the Prine
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M ni ster at Del hi from Bangal ore as alleged or that she had
suggested that as soon as an official announcenent regarding
the selection of Sri Sanjeeva Reddy was made he should
announce his own candidature for the office of t he
President. Wth regard to his press conference he said that
he had only outlined the necessary qualifications for the
office of the President and that his statement could by no
nmeans be read as an attack on the personal conduct or
character of Sri~Sanjeev Reddy. He said further that he had
approved of the taking over of the portfolio of Finance from
Sri Mrarji Desai-on the 16th July on the reconmendati on of
t he Prine M ni ster but the signing of t he Bank
Nati onal i sation Ordinance had nothing to do wth the
Presidential election. He stated in clear terms that he had
no know edge of any of the statenents relating to printing,
publishing and distribution of the unsigned panphl et ,
whet her printed or otherw se and he conpl etely dissociated
hinmsel f therefrom He denied the insinuation that he had
anything to do with the Prine Mnister’s alleged call for a
free vote to get support for hinmself. He characterised the
all egations regarding the publication and distribution of
the panphlet nentioned in the petition by anybody as his
supporters or workers with his consent and connivance, as
reckless, wild and false. He denied having received any
letter from Sri  Abdul Ghani Dar as nentioned in  the
petition or any copy of the panphlet. ~He denied ever having
hinted in any of his public addresses anything derogatory to
the personal conduct or character of Sri Sanjeeva Reddy.
Wth regard to paragraph 13(c)(i) of the petition he stated
that he was not aware of any of the persons having acted in

the nmanner alleged therein. Wth regard to paragraph
13(c)(ii) and (iii) as also 13(c)(x)._ he disclained al
know edge.

On 21st January 1970 the Court directed the petitioners to
furni sh several particulars of the petition nostly relating
to paragraph 13(b)(iii), 13(b)(iv), 13(c)(i) .and 13 (c)
(iii). In compliance with the same the petitioners gave
inter alia the follow ng particul ars.

Wth regard to paragraph 1 3 (b) (iv) they stated "that the
persons who had distributed the panphl et between the 9th and
16t h August 1969 were al ready nmentioned in paragraph 13(b)-
(iii) and sone other persons who bad done so were being
mentioned in particulars furnished to paragraph 1 3 (b)
(iii), mnamely, Sri Maulana |Ishaq Sanmbli, Sri Akbar = Ali
M P., Sri Bhupesh Gupta MP. and Sri Randhir Singh MP. Wth
regard to the place and date on which the persons nentioned
in paragraph 13(b)(iii) were alleged to have distributed the
panphlet it was said that on 9th August 1969 Sri Sash
Bhushan MP. and Sri Krishan Kant MP. had t oget her
di stributed copies of the said panphlet to various menbers
of Parlianment at the latter’s residence
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in New Delhi. It was also said that the panphlet had been
distributed by leaving the, sane at the residence of nine
other electors at their residence on 9th August late in the
evening. Little attenpt was made to prove these statenents.
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The names of 18 persons were given as having received the
said panphlet at their residence by post in various places
in India. They were all nenbers of the Legi sl ative
Assenblies of Utar Pradesh as al so of Madhya Pradesh, Bi har
and Chandigarh. O these sone but not all were examned in
court.

Further, with regard to distribution of the panphlet it was
said that the persons already nentioned in paragraph 1 3 (b)
(iii) as also those nmentioned in reply to the application
for particul ars gi ven above distributed the sane
individually and in groups of two or nmore on all days
bet ween 11th and 15th August to the general body of electors
frequenting the Central hall of Parlianent. The nanes of 29
nenbers of Parlianment were given as th recipients of the
panphl ets in the above manner. Further groups of MPs. were
nmentioned as having distributed the said panphlets to sone
or other of the petitioners on.the 11th August 1969 in the
Central~ hall of Parlianent. Wth regard to the telephone
calls 'by Mnisters exercising undue influence over the
nenbers of the electoral college referred to in paragraph 13
(c) (i) —about 30 MPs. were named as having been so
cont act ed by 11 nanmed Monisters including the Prinme
M nister, Sri Fakhrudin A'i Ahmed, Sri Jagjiwan Ram Sr
Yunus Saleemand Sri |I. K Qujral. Wth the exception of
three of them nanely, Sri Fakhrudin Ali Ahned, Sri  Yunus
Saleem and | K Gujral, no attenpt was nmade to substantiate

the above. | do not think it necessary to dilate nore on
the correctness of  the particulars and the attenpt to
establish the same except to say that. little effort was

made to establish the all egations which were verified either
as true to the know edge of the deponent, Sri ~Abdul GChan
Dar or as being based on infornmation received by him from
the persons nanmed, sone of whom were called as wi tnesses but
did not support the version of Sri Abdul “Ghani Dar as ' given
in the particul ars.
For the sake of convenience issue No. 4 is
reproduced below Issue 4 in Election Petitions
Nos. 4 and 5.
(a)Wiether all or any of the allegations
made in paragraphs 8(e) and 13(a) to (in) of
the petitions constitute in |law an offence of
undue influence wunder s. 18(1)(a) of the
Presidential and Vice-Presidential Elections
Act of 1952 2
(b)Whet her the said allegations nmade in para-
graphs 8 (e) and 13 (a) to (m are true and
proved?
(c)In the event of these allegations being
proved constituting undue influence, whether
346
(i) the returned candi date has conmitted the
of fence of undue influence ?
(ii)Wwhether wundue influence was, commtted
by his workers and if so, with his connivance
? and
(iii)Wwhether undue influence was conmmtted by’
others wthout his connivance and if so,
whet her that has materially affected the
result. of the election ?
Before going into the evidence adduced one
nmust note the provisions of the law relating
to the election of the President of India and
in particular the grounds on which such an
el ection can be challenged and then briefly
consider the history of the law of undue
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i nfl uence generally and examine the statutory
provisions of the law of undue influence
applicable to elections and the exposition
thereof in India.

Art. 71 (1) of our Constitution provides that

all doubts and disputes arising out of or in
connection with the election of a President or
Vi ce-President shall be enquired into and

decided by the Suprene Court whose decision
shall be final. Sub-cl. (3) of that article
| ays down t hat

" Subj ect to the provi si ons of this
Constitution, Parlianent may by |law regul ate,
the matter relating to or connected with the
el ection of a President or Vice-President."

By Act 31 of 1952, the Presidential and Vice-
Presidential El.ecti ons Act (hereinafter
referred to as the ’'Act’) Parlianent nmade
provisions for the conduct of Presidential and
Vi ce- Presi dential el ecti ons. Di sput es
regardi ng el ections are dealt with in Part |11
of the Act containing sections 13 to 20. S.
16 of the Actlays down the reliefs which may
be clainmed by a petitioner and s. 18 specifies
the /grounds for declaring the election of a
returned candidate to be void. The relevant
part' t hereof reads as follows

"18 (1) If the Suprene Court is of opinion-
(a)that = the offence of bribery or undue
influence at the election has been. commtted
by the returned candidate or by any person
with the connivance of the returned candi date;
or

(b)that the result of the election has been
material ly affected-

(i)by reason that the offence of bribery or
undue influence at the election has been
conmitted by any
347

person who is neither the returned candidate
nor a person acting with his connivance;

(c)
The Suprene Court shall declare the election
of the returned candi date to be void.

(2)For the purposes of this ~section, the

of fences of bribery and undue influence at an
el ection have the same nmeaning as in Chapter
IX-A of the Indian Penal Code (Act 45 of
1860)."

Section 21 contained in part |V provides for
the making of rules to give effect to the Act.
The provisions in the Constitution and the
Presidential and Vice-Presidential Elections
Act of 1952 and the Rules franed thereunder
form a conplete code relating to such
el ections and all doubts and. di sputes
regarding the validity of such el ections which
can be adjudi cated upon by the Supreme Court
nmust arise within the [imts speci fied
t her eby.

Chapter [|X-A of the Indian Penal Code which
deals with offences relating to elections was
introduced by the Indian Elections O fences
and Inquiries Act, 39 of 1920, section 2. S
171-A in that part defines candidates and
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electoral right. Bribery is defined ins. 171
B. Undue influence at el ections is covered by
s. 177-C which runs as follows

"(1) Whoever voluntarily interferes or
attenpts to interfere with the free exercise
of any electoral right conmts the offence of
undue influence at an el ection

(2)Wthout prejudice to the generality of
the provisions of sub-section (1), whoever-
(a) threatens any candi date or voter, or any

person in whom a candidate or voter is
interested, with injury of any kind, or

(b) i nduces or attenpts to i nduce a
candidate or voter to believe that he or any
person i n-whomhe is interested will becone or
wil | be rendered an object of Di vi ne
di spleasure or of-spiritual censure,

shall be deened to interfere with the free

exercise of the electoral right of such
candi date or voter, within the neaning of sub-
section (1)

348

(3) A declaration of public policy or a
prom se of public action, or the nere exercise
of a legal right without intent to interfere
with an electoral right, shall not be deened
to be interference within the meaning of this
section."

Under 's.. 171-F whoever commits the offence of
undue. influence or personation at an election
shal | be punished with inprisonnent of either
description which may extend to one  year or
with line or with both.~ Under s. 171 G :
"Whoever with intent to affect the result of
an election nmakes or publishes any statenent
purporting to be a statenent of fact which is
fal se and which he either knows or believes to

be false and does not believe to be'true, in
rel ation to the " personal char act er or
conduct, -of any candidate shall~ be punished
with fine."

It will be noted that the words used in sub-s.
(1) of s. 171-C are very wi de and sub-s. (2)
though illustrative of sub-s. (1) does not

purport to conprehend all the facets of ~undue
i nfl uence wunder sub-s. (1). The statenment of
objects and reasons of the Act of 1920 make
the intention of the legislature | clear. It
reads :
"The second sub-clause is nerely explanatory
of the general definitions in the first sub-
cal use and does not restrict the generality of
the words used there. W have considered the
criticismns of this clause based on the
generality of the words enployed but we -are
sati sfied that any attenpt at specific
enuneration would be open to serious danger
of |oopholes in what we regard as a nost
salutary provision."
On the facts of this case the vital question before us is,
whet her the nmere publication of a false statement highly
derogatory of the personal conduct or character of a
candi date or the dissemnation of a scurrilous panphlet
depicting a candidate as one of |echerous character will
fall under sub-s. (1) of s. 171-C or whether in order to
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prove the commi ssion of the offence the election petitioner
nmust go further and establish that there was an attenpt on
the part of sonme persons to interfere with the free choice
of a candidate on the part of the voters by making use of
the panphlet so as to deflect their will and restrict their
choice to persons other than the one defaned.
Undue influence is an old and well known English |egal con-
cept. Bef ore the expression canme to be used in litigation
over elections it had acquired a definite significance to
English |awers although its exposition in common |aw was
somewhat different fromthat which the equity |awers gave
it. The concept was
349

devel oped along a particular line by Judges in England
trying election disputes and our |ndian | aw has by and | arge
followed the same pattern. “According to Anson on English
| aw of Contract (22nd Edition) Chapter VII

"A contract which has been obtained by nmeans

of pressure or intimdation is voidable at

conmon law or in equity on the ground of

dur ess. At~ conmmon |aw the definition of
duress is a narrow one, and only the nore
extreme forms of coercion will suffice. In

equity, however, owi ng to the devel opnent of
the doctrine of constructive fraud, a contract
may be rescinded in cases where comon |aw
provi des no renedy....... At common | aw duress
consi'sts in actual or threatened violence or
i mprisonnent; the subject of it nmust be the
contracting party hinmself, ~or his wife,
parent, child, or other near relative; and at
it nmust be inflicted orr threatened to be
inflicted by the other party to the contract,
or at least it must be known to him when he
entered into the contract." (see p. 243).
The | earned aut hor goes on to say at pages 244
and 245
"Equity, on the other hand, wll treat
contracts as voidable when they  have been
i nduced by fornms of pressure or coercion which
do not amount to duress at comon law.....
The term ’undue influence’ has sonetines been used by the
Courts to describe the equitable doctrine of coercion which
has just been referred to, but it also includes, and it
woul d perhaps be convenient to confine it, forms of pressure
nmuch less direct or substantial than those al r eady
di scussed. It may arise where the parties stand to one
another in a relation of confidence which puts one of _them
in a position to exercise over the other an influence  which
nmay be perfectly natural and proper in itself, “but is
capabl e of being unfairly used. *
If it can be shown that one party exerci sed such domination

over the mnd and will of the other that his independence of
deci si on was substantially underm ned, the party whose will
was overborne will be entitled to relief on the ground  of

undue i nfl uence.
There is no need for any special relationship to exist
bet ween the parties, although, of course, it may do so. The
nere fact that dom nation was exercised is sufficient; no
abuse of confidence need be proved.”
According to Cheshire and Fifoot on the Laf of Contract (7th
Edition) p. 264
350
"The Courts have never attenpted to define
undue influence wth precision, but it has
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been described as "sone unfair and inproper
conduct, some coercion from outside, some
overreaching, some form of cheating, and
general ly, though not always, some persona
advant age obtai ned by" the guilty party."”

So far as the English Law of Elections on
which principally our election |aws are
based-is concerned, reference nay be made to
sone of the well-known text books on the

subj ect . According lo Rogers Parlianentary
El ections and Petitions, 20th Edn. Chapter Xl
p. 325 :

“In England corruptly influencing a voter,
whet her by the nore direct and grosser form of
treating or the nore indirect add subtler form
of wagers was always an offence as a species
of bribery; but unduly influencing a voter was
not, before the 17 and 18 Vict. c. 102, an
offence in the “strict sense of the word,
al though its prevalence is nentioned in

many resol utions of the House of Commons, and
many statutes have been passed to prohibit the
evil in particular instances; and although a
vote unduly influenced is void at comopn | aw,
and will 'be struck off on a scrutiny."

The | earned aut hor goes on to add

" As early as 3 Edw 1, ¢.5, which is
decl aratory of the comon,law, thus, in
affirmng the vital principles of freedom of
el ection, said, "Because el ection ought to be
free, the King conmanded, ~upon forfeiture,
that no nman by force of arns, nor by nalice or
menaci ng, shall disturb any to nake free
el ection."

Rogers notes ‘that in the case of Lichfield
(1869) 1 OM& H 25, Wlles, J. defined undue
i nfl uence as

"using any violence or threatening any danage,
or resorting to any fraudul ent contrivance to
restrain the liberty of a voter, so as either
to conpel or frighten him into voting  or
abstaining from voting otherwise than -he
freely wills."

In the sanme case the | earned Judge added (at
p. 28)

"The law cannot strike at the existence of
i nfluence. The | aw can no nore take away from
a man, who has property, or who can . give
enpl oynent , the insensible but power f ul
i nfl uence he has over those who he can benefit
by the proper use of his wealth, than the | aw
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could take away his honesty, his good feeling,
his courage, his good |ooks, or any other
qualities which give a man i nfluence over his

fellows- It is the abuse of influence wth
which alone the law can deal. I nfl uence
cannot be said to be abused because it exists
and operates. It is only abused in cases of
this kind, where an inducenent is held out by
a promse.............. to induce voters to

vote or not to vote at an election."

This case was decided upon 17 and 18 Vict.
c. 102, section 5.

According to Rogers the following are the
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princi pal kinds of inproper influence
1. The use of open force or violence, or
the threat thereof.
2. The infliction of any tenporal injury,

damage, harm or
| oss or by the threat thereof.

3. The infliction of any spiritual injury,
danage, harm or loss,. or by the threat
t her eof .

4. The inpeding etc. the due exercise of

the franchise etc. by abduction, duress, or
any fraudul ent device or contrivance.

Section 101 of the Representation of the
Peopl e Act, 1949, appears to be that |atest
codi fi cation of the English [ aw on the subject
of undue influence. Under sub-s. (1) a person

shal l© be guilty of corrupt practice if he is
guilty ~of undue influence. Sub-s. of the
section is in tw parts. Under cl. (b) a

person shall be guilty of undue influence if,
by abduction, duress or any fraudul ent device
or contrivance, he inpedes or prevents the
free exercise of the franchise of an elector
or proxy for an elector, or thereby conpels,
i nduces ~or prevails upon an elector or proxy
for an elector either tovote or to refrain
from voti ng.
Under. 's. 91 (1) of the Representation of the
Peopl e Act, 1949
"Any person who, or any director of any body
or association  corporate which, before or
during an 'election, shall, for the purpose of
affecting the return of any candidate at the
el ecti on, make or publish any false statenent
of fact in relation to the personal character
or conduct of the candidate shall be guilty of
an illegal practice, unless he can show that
he had reasonabl e grounds for believing, and
did believe, the statement to be true
11--1308Sup. Cl/71
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It wll thus be noticed that in England the law of undue
influence as regards elections is somewhat akin to that
branch of the | aw as expounded by the courts of equity —and
both have a comon facet, nanely, the inducenent of a
person to act otherwi se than under his free will by resort
to any fraudul ent device or contrivance.
Coining now to our Indian law, s. 16 of the Contract. Act
which canme on the statute book in 1872 |laid down by / sub-
s. (1) that
"A contract is said to be, induced by "undue influence"
where the rel ations subsisting between the parties are such
that one of the parties is in a position to domnate the
will of the other and uses that position to obtain an unfair
advant age over the other."
In substance our law of contract wth regard to undue

i nfl uence stresses upon the domination of the wll by
another to obtain an unfair advantage by the exercise
t her eof . So far as our election law is concerned the

earliest attenpt seens to have been the codification in 1919
under Chapter |X-A of the Indian Panel Code. This was
followed by the Government of India (Provincial Elections)
Corrupt Practices and Election Petitions Order 1936 which
will be shortly described as the Corrupt Practices Oder

This law was passed after the Governnent of India Act of
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1935. Corrupt practice in relation to an election by the
nmenbers of a Provincial Legislature to fill seats in
Provincial Legislative Council, meant one of the practices
specified in Parts | and Il of the First Schedule to the
Order, and in relation to any other election, meant one of
the practices specified in Parts I, Il and 11l of that

Schedul e. Part | of the First Schedule defined undue

influence in clause 2 in the following terns : -

"Undue influence, that is to say, any direct or indirect
interference or attenpt to interfere on the part of a
candidate or his agent, or of any other person wth the
conni vance of the candidate or his agent, with the free

exerci se of any el ectoral right

Provi ded that -

(a) wthout prejudiceto the generality of the provisions
of this paragraph, ~any such person as is referred to

t herei n who-

(i) threatens —any candidate or elector, or any person in
whom a candidate or elector is interested, with any injury
of any ki'nd; or

(ii) induces or attenpts to induce a candidate or an el ector
o believe that he, or any person in whomhe is interested,
will
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becomre or will be/'rendered an object of divine displeasure
or spiritual censure, shall be deenmed to interfere with the
free exercise of the electoral right of that candidate or
el ector within the neaning of this paragraph

(b) a declaration of public policy, or a promi se of public

action, or the nere exercise of a legal right w thout intent
tointerfere with an electoral right, shall not be deened to
be interference within the neaning of this paragraph.”

It wll be noticed that there is a good deal of simlarity
between this provision and that in S. 171-C of the Indian
Penal Code. There is greater simlarity between \undue

i nfluence as defined in S. 171-C and the definition of that
expression in s. 123 of the Representation of the People
Act, 1951-another Parlianentary Act. Under the Act of 1951
undue influence is defined as follows, in s. 123 (2)
"Undue influence, that is to say, any direct or _indirect
interference or attenpt to interference on the part of the
candidate or his agent, or of any other —person wth the
consent of the candidate or his election agent with the free
exerci se of any electoral right
Provi ded that -
(a) Wthout prejudice to the generality of
the provisions of this clause any such person
as is referred to therein who-
(i) threatens any candi date or an el ector or
any person in whom a candi date or an el ector
is interested, wth injury of any ki nd
i ncl udi ng soci al ostraci sm and ex-
conmuni cati on or expul sion fromany caste or
conmuni ty; or
(ii) induces or attenpts to i nduce a
candi date or an elector to believe that he, or
any person in whomhe is interested, wll

becone or will be rendered an object of divine
di spl easure or spiritual censure,
shall be deened to interfere with the free

exercise of the electoral right of such
candidate or elector within the neaning of
this clause :

(b) a declaration of public policy, or a
prom se of public action, or the nere exercise
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of a legal right without intent to interfere
with an electoral right, shall not be
deened to be interference within the neaning
of this clause.”
This Act contains a further provision in cl.(4) of s. 123
laying down that "the publication by a candidate or his
agent or by any
354
ot her person with the consent of a candidate or his election
agent of any statenment of fact which is false. and which he
either believes to be false or does not believe to be true
in relation to the personal conduct or character of any
candidate in relation to the candidature or wthdrawal, of
any candi date being a statenent reasonably calculated to’-
prejudice the election of that candidate at an election”

will be deenmed to be a corrupt practice for the purpose of
that Act.
It wll be noted that under sub-s. (4) publication of a

fal se statenment relating to the personal conduct or
character. of a candidate only becones a corrupt practice
when it is done by a rival or his agent or any other person
with his consent. However opprobrious such publication my
be it is not an electoral offence under the Act of 1951 and
woul d not be a ground for setting aside an el ection although
it mght becone cul pable under S. 499 of the Indian Pena

Code and as such punishable with sinple inprisonnent for a
term which my extend to two years or with- fine or wth
bot h. Clearly such publication per se would not ampunt to
any direct or indirect interference or att enpt to
interference with the free exercise of an electoral right so
as to attract s. 123(2) of the Act. Even in- England it
woul d be an illegal practice within the neaning of 's. 91 (1)
of the Representation of the People Act. By itself it would
not nake the publisher of the statement guilty of | undue
i nfl uence. Wil e enacting the statute of 1952 the Iegis-
lature had before it the electoralr offences codified in
Chapter [|X-A of the Indian Penal ‘Code. It recognised the
necessity of a law prescribing for the annulnent of an
election only if bribery or undue.influence was comitted
thereat. Such offence if commtted by a candidate or by any
person wth his connivance was enough- for declaring the
election void. But if committed by any person who was  not
the returned candidate nor one acting with his connivance,
it was not to affect the election unless the result of it
had been materially affected by such mal practice.” So far as
this branch of the lawis concerned the only difference
bet ween the Act of 1951 and the Act of 1952 lies in the fact
that wunder the latter Act corrupt practices of | bribery or
undue i nfluence by one who was not, a party to the election
or his agent are also brought in. But the nature and
character of undue influence under both the Acts remmins the
same. | see no reason for taking a view that what woul d not
be undue influence under the Act of 1951 can beconme one
under the Act of 1952.

If publication of defamatory nmatter relating to a candidate
was to be treated as a direct or indirect interference or
attempt to interfere with the free exercise of any el ectora

ri ght under the wide words of S. 171-C (1) there would have

been no occasion for the legislature to provide for it
separately under S. 123 (4) of the

355

Act of 1951. In ny viewthe sane position, would obtain
under the Act of 1952 and before any publication of a
defamatory matter relating to a candidate can be treated as
conmi ssion of the offence of undue influence there nust be
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sone overt act in addition to the nere publication-sone
attenpt or persuasion of, a voter to restrain the free,
choice of a candidate before the | aw of undue influence is
excited.

The above proposition may be illustrated as follows |If
anonynmous posters containing defamatory matter about a
candidate’s personal conduct or character were to be
di splayed in promnent places in the constituency so as to
attract the notice of electors, it would come within the
m schief of S. 171-G of the Indian Penal Code but woul d fal
short of exercise of undue influence under s. 171-C An
attenpt to denigrate a person in such a way could not be
said to be directed to thwarting the free choice of electors
i nasmuch as the poster by itself would give no indication as
to the source of information on which the, inputations were
made or of their authenticity.. But if an unsigned panphl et
containing matter  defamatory of the personal conduct or
character  of a candidate be pressed personally wupon an
elector by another with an attenpt to nake the receiver
beli eve ‘that there was sone basis for the charges |evelled
agai nst the —candidate, the person receiving the panphlet

would be Ilikely to give credence to the inputations made
therein and would thus be subject to a restraint on his
franchi se. As. a nere attenpt to interfere with the free

exercise of an electoral right is sufficient for the,
purpose of S. 171-C(1) of the Indian Penal Code it is not
necessary to prove positively that there was act ua
donmi nation of or overbearing of the will of the elector to
lead to the inference that undue influence was exercised

it would be sufficient to Show that was an attenpt to
pervert the unfettered choice of a voter by resort to
illegitimate persuasion inter alia by pressing upon. him a
document containing such a fal se statenent of fact 'relating
to the conduct or character of a candidate as woul d make any
ri ght thinking man shrink fromsel ecting himand; shown him
in the process of selection of a candidate. |In such a case
it would not be difficult" to hold that there was in fact
nmalice behind the publication and the adoption of a
fraudul ent device calculated to defeat or deflect the will
of the elector. |In this view of the matter the publication
of a false statement of fact relating to the conduct _or
character of a person coupled with an attenpt to persuade
el ectors by such publication would attract the operation of
s. 171C(1) of the Indian Penal Code. It would also fal
within the definition of undue influence in S. 123 (2) of
the R P. Act of 1951 and the definition givenin cl. 2 of
the Corrupt Practices Oder, 1936.

356

I  may now proceed to note sone of the reports of Election
Conmi ssions under the Corrupt Practices Order 1936 before
exam ning nere recent decisions. |In Anritsar Gty (Mhamma-
dan) Constituency Sh. Mohammad Sadiq v. Dr. Sai f uddi n
Kitchl ow(1) before the Second El ection Petitions Conm ssion
Bench the scope of undue influence under the first Schedul e
to the Corrupt Practices Order, 1936 cane to be considered.
It was the case of the petitioner that one Faroze-u-Din
Ahmed by adnini stering oaths to his audi ence which included
numerous voters, restricted their choice to the returned
candidate Dr. Kitchlew, under pain of spiritual penalties
and thereby interfered with the free exercise of their right
to vote. Counsel for the respondent argued that the el ement
of compul sion was an essential ingredient of the corrupt
practice of undue influence and contended that it was not
even alleged that Feroze-ud-Din Ahmed had compelled his
audi ence to take the alleged oaths. The Conm ssioners found
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t hat
" such oaths were taken and that Feroze-ud-Din
Ahmad also renminded his audiences of the
penal ties provided for breach of such oaths by
their religion. It is evident that t he
el ement of compul sion was present in the m nds
of those voters who had taken oaths to vote
for Dr. Kitchlew at the tine when they narked
their bal | ot - papers; they had gi ven an
undert aki ng, supported by the sanction of |oss
of faith, which inevitably leads to divine
di spl easure and spiritual censure, that they
would vote for Dr. Kitchlew and for no other
person.”
The Commi'ssioners however could not find in
the definition of ' undue influence’ any basis
for ~the proposition that unless Ferozeud-Din
Ahmad had conpelled voters to take these
oat hs, the offence of undue influence was not
conpl et e observing
“That definition, as is obvious, gives a very
wi de  scope of the meani ng of "undue
influence. ... ..... Evidently the of f ence
i ncludes such interference or attenpt to
interfere by any nethod, and one possible
method / is the nethod of inducenent, which is
proved to have been practisedin this case.
In fact the word ’induces’ occurs in the
second proviso to the definition of "undue
i nfl uence’ reproduced above. Further, we have
seen that the inducenment ~was of —a very
power f ul type, supported as it was by
references to the denolition of the Shahi dganj
Mosque, and the deaths ~of Mislins whi ch
resulted fromthe firing during the ensuing
di sturbances in regard to which the  feeling
anong the rank and file of the Musl i m
conmunity is undoubtedly very deep. "

(1) Doabia's Election Cases, Vol. It, page 117.
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In Anritsar City (Mbdhamradan) Constituency Case No. 2(1) the

meani ng of undue influence under the Corrupt Practices,’

Order, Oder, 1936 again fell to be considered. There a

guestion arose as to whether certain news itenms and posters

in which the unsuccessful person was wongly and falsely

described as standing as a candidate on a Mslim League

ticket would fall within the mschief of the Oder. In
their report the Conmm ssioners stated (at p. 157)
"There is no proper evidence  of act ua

interference before wus, and as regards the
attenpt, we have to see if there was the
deliberate intent to mislead voters and thus
make t hem exercise their electoral right under
the wong inpression that the respondent had
been set wup as a candidate by the Mislim
League. "

The case for the petitioner there was that one
Maul ana Zaffar Ali Khan by naking an appea
to the voters restricted their choice to,
Moharmad Sadiq under pain of spiritua
penalties and even otherw se and t her eby
exerci sed undue influence in the free exercise
of their right to vote. |In the opinion of the
Commi ssioners an inducenment could not anount
to wundue influence unless it was of such a
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powerful type as would | eave no free will to
the voter in the exercise of his choice. I n

Lyl l apur and Jhang General Constituency Case
No. 2 (2) one of the questions canvassed was
whet her fraud was a corrupt practice wthin
the meani ng of CGovernnent of India (Provincia
Legi sl ative Assenblies) Order 1936, paragraph
4-B. According to the Conmi ssioners fraud nay
in some cases cone within the anmbit of the
cor rupt practice of undue i nfl uence.
Referring to the definition of undue influence
in the said order the Comm ssioners observed
"It 1is obvious that the definition of undue
i nfluence is very wi dely worded and covers al
ki nds of “fraudul ent acts or omissions which
in any way directly or indirectly interfere
withthe exercise of any electoral right. The
definition in the English Act specifically
makes a fraudulent device or contrivance a
type of undue influence. As devices based on
fraud which  interfere with the exercise of
el ectoral right, are not nmentioned by name in

the definition given in Schedule 1, it has
been “intentionally franmed in very genera
terne so as to cover all kinds of such
devi ces. "

(1) The Indian Election Cases by Doabia, Vol. 2 page 150
dated 28th Septenber, 1938.

(2) Doabia’s Election Cases, Vol. I p. 243 at 256.
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Juj har Singh v. Bhairon Lall & others(1l) was a case in which
there were two candidates, one a jagirdar and the other a
Congressman. The Congress conmittee published a ' poster
containing the picture of a tenant tied up to a tree and a
wel | dressed jagirdar asking another who had a waving whip
in his hand, to flog the tenant and the tenant’s wife was
shown |ying prostrate on the ground. It was held that the
publication of the poster anounted to the exercise of /undue
i nfluence on the voters who were nostly illiterate villagers
and the case fell under S. 123(2) of the Representation of
the Peopl e Act.

In R K Shukla v. T. C. Mheshwar(2) one of the questions
before the Election Tribunal was whether the shouting of a
slogan in various villages and bazars that people who vote
in a particular way woul d be given a shoe-beating anounted
to exercise of undue influence. Relying on the observations
of Norfolk (Northern case (1 OM& H 236 at 242)that before
a threat can be considered to anmount to undue influence, a
guestion nust be put, 'was it a serious and  deliberate
threat uttered with the intention of carrying it into effect
?" Applying that test, the Election Comm ssioners held that
they had no difficulty in coming to the conclusion that the
shouting of the slogan could not anpbunt to undue influence
inasmuch as it was shouted for several nonths before the
el ection was held and not a single instance was brought - on
record in which the threat contained in the slogan was
carried out. On the facts of the case, it was held that
none of the parties could be said to have uttered slogans
for the purpose of directly or indirectly interfering wth,
any person’s free exercise of his el ectoral right.
Reference was also nmamde to the fact that there was no
evi dence that any conplaint even had been nade about the
shouting of the slogans to the agents of the petitioners.

In Amir Chand v. Sucheta Kripalani(3) one of the questions
whi ch engaged the attention of the El ection Tribunal was
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whet her a false statenent in a daily newspaper to the effect
that the respondent Snt. Sucheta Kripalani was going to be
taken as a Rehabilitation Mnister in the forthcom ng Union
Cabinet after the election thereby giving currency to the
runour amounted to undue influence as contenpl ated under s.
123 (2) of the Representation of the People Act. The view
taken by the Tribunal was that (p. 252):

"The so-called device nanely, that some one from Lucknow
sent the news as a runour or opinion of the nenber of the
Congress Hi gh Command, does not fall within the anbit of the
definition".

(1) 7 EL.R 457, (2) 12 EL.R 378 at 415.
(3) 18 E.L.R 209.
359

ins. 123(2). It was said that though the definition was no
doubt in general terms it had an elenment of conpul sion and
it was an abuse of influence that would constitute undue
i nfl uence.
In Kataria Takandas Henraj v. Pinto Frederick Mchael (1) an
appeal was nmade to Maharashtrians not to vote for the
Congress Covernment had resorted to firing and Kkilling
Maharashtrian |eaders for demandi ng a separate Mharashtra
State and photographs of martyrs who had been killed were
attached to the appeal and it was even stated that the
ball ot box of the 'Congress Party was filled with the blood
of Maharashtrian martyrs. Negativing the plea of undue
i nfluence sought to be raised in the above appeal, the
Tri bunal stated ‘that although the expr essi on " undue
i nfluence’ was w de, enough to cover any interference wth
the exercise of the electoral right, thereis in it an
el ement of conpulsion so as to give way to free thinking in
the exercise of the electoral right of the voters.
I n Radhakri shna M sra v. N tyananda Mahapatra(2) a case, of
undue i nfluence was sought to be made out inter alia by the
publication of a booklet which had in its cover page a
phot ograph of one S. who had been killed during the police
firing with the caption "Do not vote for the Congress who
had killed S." In the judgnent in appeal fromthe  El ection
Tri bunal, Barman, J. remarked (at p. 217)

"A voter must be able to freely exercise his

el ectoral right. He must be a free agent.
Al influences are not necessarily undue or
unl awf ul . Legiti mate exercise of: influence

by a political party or association or even an
i ndi vidual should not be confused w th ~undue
i nfl uence. Persuasion nay be quite |legitimate

and may be fairly pressed on the voters. On
the ot her hand, pressure of what ever
character, whet her acting on the f ears,

threat, etc. if so exercised as to overpower
the wvolition wthout convincing the  judgnent
is a species of restraint which interferes
with the free exercise of electoral ' right.
In. such an atnosphere, the free play of the
el ector’s judgnent, discretion or wshes is
overborne and this wll constitute undue
i nfluence though no force is either wused or
threatened. It is not necessary to establish
that actual violence had been used or even
t hr eat ened. Met hods of inducerment which are
so powerful as to leave no free will to the
voter in the exercise of his choice, my
amount, to undue influence. |maginery terror
may have been created sufficient to deprive
hi m of free agency."
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(1) 18 E.L. R 403.
(2) 19 E.L.R 203.
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Wth regard to the poster with the picture,
the | earned Judge said (at p. 219)
"It was an artful device to catch the
i magi nati on of the voters. It terrorised the
voters and was likely to create in their mnd
a feeling of terror, fear, hatred or strong
prejudi ce against the Congress...... It at
least did create or was likely to create or
had the tendency to create terror and an
unknown fear in the mnd of the voters. The
picture of the dead boy with the caption
frightened the voters or was likely to
frighten themand it was intended to overawe
voters which interfered or was likely to
interfere or had the tendency to interfere
with “the free exercise of electoral right of
the ' Voters."
The | earned Judge was in favour of allow ng
t he appeal but his colleague, Rao, J.
expressed a different view According to him
(P. 234)
"The picture sinply represents Sunil De after
being /shot at by the police firing with the
caption wunderneath 'Do not -vote for t he
Congress who killed Sahid Sunil.’ It does not
say that if the voters give their. votes for
the Congress all the voters or sonme of them
woul d be shot as Sunil De."
The matter was referred to Das, J. by the Chief Justice in
view of the difference of opinion between Barman and Rao,
JJ. According to this Judge no wundue influence was
exerci sed because nothing had been stated in the photo Ex. 3
relating to the picture and there was no statenent that if
the voters gave their votes to the Congress, they would be
shot at as Sunil and accordingly "respondent No. 1 'could not
have intended to cause any fear in the mnds of the 'voters
by the above publication to constitute interference with the
free exercise of the electoral right of the voters."
I n Abdul Rahi mv. Radha Krishna(l) an unsuccessful candidate
charged the returned candidate along with other persons with
haviNg conmmtted wundue influence by publication of a
panphlet in which it was alleged that deliberate false
statements of fact in relation to his personal conduct and
character had been made. |In hearing the appeal Das, J. who
delivered the judgnent of the Court referred to the
definition in S. 123(2) of the Representation of the People
Act and said
"There is nothing in the definition that such
interference or attenpt at interference should
be by any method of compul sion. Evi dent | vy,
the of fence incl udes
(1)A 1.R 1959 Orissa p. 188.
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such interference or attenpt to interfere by
any nethod, and it definitely includes the
met hod of inducement wherein there may not be
any conpulsion at all. The inducenent again
nmust be of such powerful type as would | eave
no free will to the voter in the exercise of
his electoral right."
On the evidence the |earned Judge held (at p. 193) that
there was adm ssion by the respondent hinself and it was
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abundantly <clear that the returned candidate had acted
conjointly with his, agent in publishing and circulating Ex.
5 as a result of which the election of the petitioner was
materially affected. In RamDial v. Sant Lal and others(1)
a question arose as to whether a command from Sri Sat Guru
Sacha Padshah to the Nandharies Halqgasirsa that every
Nandhari should vote for the success of Ram Dayal Vaid, it
being a primary duty to nmake hi m successful in the election
amounted to the exercise of undue influence. No doubt the
conmand was from a person who was a religious | eader and as.
such had a great influence on the Nandharies. The Court ex-
pressed the viewthat the religious |eader has a right to
exercise his influence in favour of any particul ar candi date
by voting for himand by canvassing votes of others for him
and has the right freely to express his opinion on the
conparative merits of the contesting candidate and to
canvass for such of them as he considers worthy of
confi dence of the electors. Such a course of conduct on his
part, 'would anount- to an abuse of his great influence% if
the words used in a docunent, or utterances in his speeches
| eave no - choice to the person addressed by him in the
exercise of his electoral right. Incidentally it rmy be
noted that the |earned Judges stressed what was materia
under the Indian | aw was not the actual effect produced but
the doing of such actsas were calculated to interfere with
the free exercise of /an electoral right.
In I nder Lal v. Lal Singh(2) the charge against the returned
candi date was that he had been guilty of the exercise of
undue influence inasnmuch as a panphlet containing a false
statenment that the respondent No. 2 was "purchaser of the
opponents of the Congress by neans of npbney" was issued by
the agent of the respondent with his consent. Respondent
No. 1 contended that the statenment related to the public or
political character of respondent No. 2 and not 'to his
private character. In his judgnent, Gajendragadkar, J. said
(p. 122)
"Circulation of false statements about the
private or personal character of the 'candidate
during the period proceeding elections is
likely to work agai nst. the freedom of el ection
itself inasmuch as the effect created by false
(1) [1959] Suppl. 2 S.C.R 748.
(2) [1962] Suppl. 3 S.C R 114.
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statenments cannot be nmet by denials in _proper
time and so the constituency has to be
protected against the circulation of such
false statements which are likely to affect
the voting of the electoré&"
Wth regard to the, allegation in the panphl et
al ready nentioned the Court took the view that
“"In plain terms, the statenent anmpunts to an
allegation that respondent No. 2 buys by
of fering bribes the votes of the opponents  of
the Congress Ofering a bribe in an election
i ntroduces an elenent of noral turpitude and
it cannot be denied that a person who offers
bribe | oses reputation as an individual in the
eyes of the public."
The scope of s. 171-C I.P.C. was considered in
the recent decision of Baburao v. Zakir
Husai n(1). This case is not an authority
directly in point but sonme observations nmade
by Wanchoo, C.J. may not be out of place.
Delivering the judgnent of the Court his
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Lordship remarked (p. 145) that

. the gist of undue influence at an
el ection consists in voluntary interference or
attenpt at interference with the free exercise
of any electoral right. Any voluntary action
which interferes with or attenpts to interfere
with such free exercise of electoral right
woul d anmpunt to undue influence. But even
though the definition in sub-s. (1) of s. 171-
C is wideinterms it cannot take in nere,
canvassing in favour of a candidate at an
el ecti on. If that were so, it would be
i mpossi bl e to run denocratic el ecti ons.
Further sub-s. (2) of s. 171 C shows what the
nat ure of “undue influence is though of course
it does not cut down the generality of the
pr ovi'si ons contained in sub-section (1).
Where any threat is held out to any’ candidate
or voter or any person in whoma candi date or
voter is interested and the threat is of
infjury of _any kind, that would anount to
vol unt ary i nterference or att empt at
i nterference with the free exerci se of
el ectoral right and woul d be undue i nfl uence.
What /i s contained in sub-s. (2) of s. 171-Cis

nerely /illustrative. It is difficult to lay
down in general terms where mere canvassing
ends and i nterference or att enpt at

interference with the free exercise of any

el ectoral  right begins. Thisis a mtter to

be determ ned in each case
(1) [1968] 2 S.C.R 133.
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The question which primarily engaged the attention of . this
Court in the above case was, whether a |letter addressed by
the Prime Mnister to all the “electors in which she
commended Dr. Zakir Husain and requested the electors to
vote for himamunted to the exercise of undue influence and
on the facts of the case the answer was in the negative.
The above citation of the cases is in our view sufficient to
reject the contention of M. Daphtari that in-order to
establish undue influence it nust be shown that there was
sone threat to a voter or at |least an el enment of conpul sion
in the appeal to him The cases also show that it would  be
futile to attenpt to lay down a sinple test applicable to
all sets of facts and circunstances where undue influence is
al l eged to have been exercised. It can however be said that
an attenpt on the part of anybody to deflect a voter’'s wll
away from a particular candidate by creating prejudice
against or hatred for him as for instance by casting /false
aspersions on his personal character and conduct whether by
spoken words or in witing nmay be sufficient for the purpose
of establishing the comm ssion of undue influence. Much
woul d however depend on the nature of the attenpt, the
position of the person naking it and the manner in which it

is rmade. The nere publication by postal despatch of an
anonynmous but scurril ous panphlet regarding the persona
character of a candidate to voters all and sundry m ght

attract the operation of s. 171-G of the Indian Penal Code
but would fall short of S. 171-C. But if such a panphlet is
pressed upon voters and nethods of inducement applied to
them specially by others who are equally interested in the
election different considerations may well arise. 1In such a
case a court of law nmay legitimately hold that the
di ssem nators of the panphlet were attenpting to canalise or
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force the wll of others away from the person whose
character was assailed. Few would take any serious notice
of an anonynous panphl et however scurrilous it may be, if it
were pasted on the walls of houses within the constituency
where the election is to be held. Sinmlar would be the fate
of such a panphlet disseminated by post. Persons who
receive such a panphlet would either throw it away or
express surprise that such aspersions were being nade
against a person like Sri Sanjeeva Reddy who has held high
of fices. | do not think that such dissemination, although
mean and ignoble, would have any effect on the minds of
persons who belong to the electoral college for the el ection
of a person to the office of the President of India. But if
the dissemnators of such panphlets were persons holding
responsi ble offices or persons who belonged to the sane
category as the recipients-and tried to induce the latter to
take a particular line of action in a forthcomng ’election
on a personal appeal ‘based on such panphlets, it would not
be difficult to hold that their influence was bei ng
exerci sed unduly and corruptly and an offence conmmt-
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ted within the neaning of S. 171-C. Mere dissenination of
such pamphl ets even by hand of well-placed persons woul d not
be enough for such purpose. The panphlet in this case

pl unbs depths of filth and neanness sel domreached. It was
not a nere attenpt to dub Sri Sanjeeva Reddy as a nan
generally devoid @ of good principles. It accused him of

conduct wholly unbefitting a gentleman not to speak of a
person who aspired for electionto the high office of the
President of India and charged himw th acts of m sdenmeanour
towards nenbers of the other sex giving instances and in
nost cases nentioning the occasions at which'he is said to
have conmitted the indecent acts inputed to him It was
calculated to engender strong prejudice in the mnds of
el ectors against Sri Sanjeeva Reddy both in his persona

capacity and as being. the nom nee of a group of | persons
descri bed as usurpers of power in'the Congress Party. It is
difficult to find suitable words to condemm the nmaki ng and
publication of such a vile panphlet in an ejection to the
hi ghest office in the land and it is certainly a great pity

that the authors thereof have not been tracked or  suitably
dealt with.

Havi ng concl uded that the use of scurrilous panphlet of the
type disclosed in this nay be a step in the conmission of
undue i nfluence within the neaning of S. 171-C of the Pena

Code, | have to consider the evidence adduced to find out
the extent of its publication and the manner in which it was
published and wused before it can be held (that undue
influence was in fact brought to bear upon the mnds of

certain electors. One has next to ascertain whether the
of fence of undue influence was commtted by the respondent
or by any of his workers with his connivance. It neither of

these be proved, we have to shift the evidence to see
whet her the offence was commtted by others to an extent
which materially affected the result of the election

Counsel for the parties argued at sone length on the
guestion as to the standard of proof required to establish
the conmi ssion of the offence of undue influence. As the
mal practice is an offence under the Indian Penal Code and
attracts punishment by way of inprisonment, M. Daphtary
argued that the standard of proof required is a much higher
one than in ordinary civil cases. According to him the
charge nust be well and truly laid in the petition and its
particulars and evidence adduced in proof thereof as would
| eave no scope for any reasonabl e doubt that the offence has
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been commtted by the persons charged therewith. M. Daph-
laid great stress on the production of evidence strictly
following the pleadings and contended that no deviation
therefromwas permissible. The petitioners according to him
could not be allowed to abandon or jettison the case raised
in the pleadings and :ask the court to hold on the evidence
adduced that the offence of
365
undue i nfluence has been comm tted by sonme persons although
the manner of commission as laid down in the pleadings was
not borne out by the evidence. He also argued that as
these persons were not parties to the proceedings they were
under no conpul sion to cone and gi ve evidence in court and
the respondent owed no duty to call all or any of them to
di sprove the charges |levelled against them M. Daphtary’s
argunent seemed to suggest that the petition and the
particul ars thereof supplied |ater were to be considered in
the sanme light as the first information report in a crimna
case and the court should weigh the evidence given at the
hearing in the same way as in a crimnal trial and if there
was a significant departure in the evidence fromthe charges
levelled in the petition, hold that the conmission of the
of fence pl eaded was not established.
Counsel for the petitioners argued that the paramount duty
of the court in such cases was to uphold the validity of an
election only if it was pure and al t hough the court should
"be slow in upsetting the result of ‘an election on nere
trivialities or irregularities it should not hesitate to do
so when the evidence disclosed conmssion of cor r upt
practice on a |large scale nerely because of the deviation of
the evidence fromthe pleading. It was further ‘suggested
that although the charges savored of crimnality they were
not investigated as in a crimnal case but the hearing of
the election petition was nore akin to that in a  civi
proceeding and the court should cone to its conclusion on
the issues franed and the evidence adduced not  on the
bal ance of probabilities but on the strength of the direct
evi dence adduced.
This question has engaged the attention of this Court on
prior occasions and reference may be made to sone of themto
see the views expressed therein. In Mhan Singh and others
v. Bhanwarilal & others(1l) where charges of corrupt practice
had been levelled it was said
"The onus of establishing a corrupt practice
is undoubtedly on the person who sets it up,
and the onus is not discharged on proof of
mere preponderance of probability, as in the
trial of a civil suit; the corrupt practice
nust be established beyond reasonabl e doubt by
evi dence which is clear had unanbi guous. "
Mich to the sane effect was the decision of
this Court in Jagdev Singh v. Pratap | Singh

(2).

(1) [1964] 5 S.C R 12. (2) AI.R 1965 S.C
183.
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In Samant N. Bal akrishna etc. v. Ceor ge
Fernandez and others etc.(1). it was said (see
at p. 637)

" Al t hough the trial of an election petition is
made in accordance with the Code of Cvi

Procedure. it has been laid down that a
cor rupt practice nmust proved in the sanme way
as a crimnal charge is proved. In other

words, the election petitioner nmust exclude
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every hypothesis except that of guilt on the

part of the returned candidate or his election

agent."
All  the three cases mentioned above were tried under the
Repr esent ati on of the People Act, 1951 the rel evant
provi sions of which are sonewhat different fromthose in the
Act of 1952. Under the 1951 Act an el ection can be decl ared
to be void if, inter alia the H gh Court is of opinion that
any corrupt practice has been comritted by a returned
candi date or his election agent or by any other person wth
the consent of the returned candidate or his el ection agent.
S. 123 of the Act of 1951 specifies what are the corrupt
practices for the purposes of the Act. Section 99 of the
Act of 1951 nmkes it incunbent upon the Hi gh Court when it
declares the election of a returned candidate to be void on
the basis of a charge made in the petition of any corrupt
practice having been conmtted at the election, to record a
finding whether  any corrupt practice has or has not been
proved to have been committed; but a person who is not a
party to the petition is not to be named. by the Hi gh Court
under this section unless he has been given notice to appear
before the Hi gh Court and to show cause why he shoul d not be
so, naned. Liberty is also given to. himin case he appears
in pursuance a the notice to cross-examne any w tness who
has already been 'examned by the High 'Court and calling
evidence in his defence and of being heard.. The Act of
1952 does not contain any simlar provision
There can be no doubt that a charge of undue influence is in
the nature of a criminal charge and nust be proved by cogent
and reliable evidence not on the mere ground of bal ance of
probability but on reasonable certainty that the persons
charged therewith have conmitted the of fence on the strength
of evidence which | eaves no scope for doubt as to . whether
they had or had not done so. It nust al so be renenbered that
even if there be no provision. in the Act of 1952 of giving
notice to the persons who are charged with having commtted
undue i nfluence or of inpleading themas parties, it is the
duty of the election petitioners to | ead direct evidence on
the point and the respondent cannot take shelter behind the
plea that he owes no duty to call themor to  disprove the
al | egati ons nade against themif he is to have his election
mai nt ai ned
(1) [1969] 3 S.C.R 603.
367
by the Court. There is a special provision in the Act of
1952 which is absent fromthe Act of 1951 in that an
el ection may be set aside on the ground of the comm ssion of
undue influence by persons who are not agents of. the
returned candi date and whose action has not 'been connived
at by himif the court finds that the result of the election
has been materially affected by the conm ssion “of ' undue
influence by outsiders and conplete strangers to the
el ection. The analogy of the trial of an election petition
with that of a crimnal charge cannot be pushed too far.
There are, inherent differences between the two in the
matter of investigation. The vital point of identity in the
two trials is that the court nust be able to come to a
concl usi on beyond any reasonabl e doubt as to the conm ssion
of a -corrupt practice. The court I|ooks for reliable
i ndependent evidence to establish charges of a crimna
nature but wunfortunately such evidence is found to be
lacking in a great many cases. It is well-known that even
in cases where persons are charged with nmurder, independent
wi t nesses fight shy of the witness box and are not called to
support the prosecution case; the Judge hearing such a case
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has to make up his mnd on’', the evidence of wi tnesses who
are partisan in the sense that they are related to the
victim and shift the sanme carefully to make up, his mnind
whet her the charge is established. The sane is the case, in
the trial of nost of the election petitions. El ecti on
petitioners nearly always exam ne persons who are their
supporters, while the. returned candidate follows the sane
course. This takes place in particular where charges of
undue influence and bribery are levelled. However onerous
the task of the court may be because of the partisan nature
of the wtnesses, it cannot reject the. oral evidence
adduced nerely on that ground, but it has to exanine,the
sanme carefully and come to a concl usi on whet her the evidence
establishes the corrupt practice beyond reasonable doubt.
Even in a crinmnal trial the court can hold a person guilty
of a crime on the strength of evidence of partisan w tnesses
if they are foundto be reliable although there may be no
i ndependent corroboration, thereof and | see no reason to
depart | from that ~principle in the trial of an election
petition where charges of offences cul pable under the Indian
Penal Code arelevelled.

In this case no less than 116 w tnesses were exam ned, 55 on
the side of the petitioners and 61 on the side of the
respondent . A good many of the w tnesses are persons who
have held or still hold high offices. Excluding a few
nearly all of them are el ected representatives of the people
either to the Houses of Parliament or to the Legislative
Assenblies of the States. They are nen whose  evidence in
the ordinary course of things should carry great weight but
unfortunately a good many of them are nmenbers of two hostile
canps who canme to court resolved to do their best  for one
side or the other. It is well-known that the old Congress
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Party is no longer united and that there has been a ' sharp
cl eavage anong its menbers and before the hearing of the
el ection petitions one group canme to be known as Congress
(0) and the other Congress s (R). The clevage is /'referred
to in the petitionitself. Persons who have figured as
witnesses but do not belong to either of these parties
generally but not universally have their affinity for one
side or the other. It has also cone out in evidence that
the split in the Congress Party originated back in Apri
1969 when there was a neeting of the A 1.C.C. at Faridabad.
The difference of opinion seened to stem from opposite views
hel d by sone | eadi ng nenbers about the steps to be taken for
the economic progress of the country. It cane out clearly
in the evidence of Sri Shankar Dayal Sharma (a witness for
the respondent) and a nmenber of Madhya Pradesh | Legislative
Assenbly who had been in public Iife for about 32 years. He
became a nmenber of the Al India Congress Wrking Committee
in January 1968 and was appoi nted General Secretary of the
Indian National Congress in April 1968. He continued in
that post till the 1st Novenber 1969 when he submitted his
resignation at the request of the then Congress President,
Sri Nijalingappa. His evidence which was not challenged in
cross-exam nation shows that at Faridabad session a new
Procedure was adopted for splitting the A1.C.C. into three
panel s. In the econom c panel serious differences arose
between the nmenbers specially between the Chairman, Sri
Morarji Desai and sone of its menbers and no report could be
finalised. According to tile witness there was a demand for
nati onal i sati on of banks by some nenbers which was’ resisted
by the Chairman and some others.. It is not necessary to
mention the various points of difference between the nmenbers
of the panel but according to this wtness the Prime
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Mnister and Sri Mrarji Desai held contrary views on this
poi nt .

According to Sri N jalingappa who figured as a witness for
the petitioners the question of selecting a person fit for
the office of the President arose very soon after the dem se
of Dr. Zakir Husain early in May 1969. He clainmed to have
sounded the Prime M nister on nore than one occasion in the
nonths of May and June to fix upon a proper person for the
of fice but nothing resulted. Wen they nmet at Bangalore in
July 1969 the question cropped up again. The Prime Mnister
told himat the nmeeting of the 12th July that she had the
respondent in her m nd but she found no encouragi ng response
to her proposal. Sri Njalingappa then said that nenbers
m ght suggest other nanmes whereupon the Prime Mnister
proposed the name of Sri Jagjivan Ramand Sri S. K Pati
suggested the nane of Sri Sanjiva Reddy. As no agreenent
could be arrived at, the matter was put to vote and Sri S
K. Patil, Sri Mrarji Desai, Sri Chavan and Sri Kamar a]
Nadar ‘were in favour of Sri Sanjeeva Reddy while the Prine
M ni ster ‘and Sri
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Fakhruddin Al'i Ahned supported Sri Jagjiwan Ram Nei t her
Sri Jagjiwan Ram nor Sri Nijalingappa expressed any opi hion
According to Sri N jalingappa, the Prime Mnister expressed
unhappi ness over it and said that serious consequences nay
fol | ow.

It is the case of the petitioners as brought out in the
evidence that although the Prine Mnister  signed the
nom nation paper of Sri Sanjeeva Reddy within a few days
thereafter she did not take any other stepto ensure his
success at the election. It also, in evidence-and is a
matter of comon know edge-that immediately after t he
concl usi on of the Bangal ore Session the portfolio of Finance
was withdrawmm from Sri  Mrarji- Desai and the Bank
Nati onal i sation Ordi nance was pronul gated just before the
nmeeting of Parliament in July 1969.  The split in the party
which had been dormant before( cane to |I|inelight soon
afterwards. Although the two conflicting groups cane to be
known as Congress (0) and Congress (R) sone tine  thereafter
there can be little doubt that the seed of dissenination was
bearing fruit and nutual suspicion between the nenbers of
the two groups cane to the surface. The Presidentia
election which was held on 16th August 1969 was .in the
offing but it seenmed to have been nade the venue for clash
of ideologies and test of strength. According to Sri I. K
GQujral a witness for the respondent, the under current of
di fference between the parties since the Bangal ore Session
of the Congress canme to the surface early in “August 1969,
the decisive factor being Snt. Tarkeshwari Sinha's article
in the Search Light suggesting a nove to throw out the Prine
M ni ster. According to Sri Gujral nany people were of the
view that the Congress President Sri Nijalingappa had  tried
to nake a deal with Sri Ranga of the Swatantra Party and Jan
Sangh for a coalition Governnent and the election of Sri
Sanj eeva Reddy as President was considered to be a step in
that direction.

That there was a sharp difference of opinion and the
arrayi ng of nenbers into two warring canps at or about that
time admits of no doubt or dispute. Woever be the authors
or the printer,, of it, the distribution of the panphlet
started round about 9th or 10th August. From the 1i1th
August correspondence started between Sri Jagjiwan Ram and
Sri Fakhruddin Ali Ahmed on the one side and Sri
Nijalingappa on the other, as well as between the Prine
Mnister and Sri N jalingappa. As a matter of fact the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 141 of 158

correspondence bet ween the Prine M ni st er and Sri
Ni jali ngappa had started as early as 16th July. In the
letter of that date (Ex. P-41 ) the Prime Mnister
conpl ai ned that she was deeply distressed by the, stories in
the Press attributing all kinds of notives to her and said
that newspaper specul ation "about her alleged reaction to
the decision of the Parlianentary Board were whol |'y
m sconcei ved and inspired by interested el ements. On August
11, 1969 Sri
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Jagjiwan Rain and Sri Fakhruddin Ali Ahmed wote to Sr
Ni j al i ngappa
"Consi derabl e confusion exists in the m nds of
nunerous nenbers of our Parlianentary Board
regardi ng t he talks rmade on your own
initiative with some of the | eaders of the Jan
Sangh and” Swatantra Party and that it was
clainmed that as a direct result of your talks
the Jan Sangh Executive has decided to support
Sanj eeva Reddy.™
The witers conplained that the, nenbers of
the Congress Party were: considerably agitated
over thi's and ugly runours were afloat and the
situation had worsened because those whom Sri
Ni j al'i ngappa had appr oached and their
representatives had openly denmanded t he
renoval of the Prime Mnister.  They ended the
| etter by saying
"Unl ess the whol e position was fully clarified
and the basis of "Sri N jalingappa s talks and
the readiness of the other parties to support
Sri Sanj eeva Reddy wer e sati sfactorily
di scl osed it might have great repercussi ons on
the Presidential election.”
To this Sri N jalingappa replied on August 13th saying that
al t hough he’ head met the witers the day before’ the points
raised in the letter had never been canvassed. Sri
Ni jal i ngappa further stated, that he had been approaching
every party for its support and requesting every voter for
his vote in favour of Sri Sanjeeva Reddy in accordance wth
past traditions. Correspondence went on in the same vein up
to the 18th August even after the taking of the pol
According to Sri N jalingappa' s letter to the Prime Mnister
dated the 15th August the nmenbers of the Parlianentary Board
had agreed on the 1st August that he mght contact al
parties and voters to seek for their support  and  he had
reported to the Congress Parlianentary Board meeting held on
the 5th about his talks wth the opposition parties.
Further there never was any understanding with, Jan Sangh or
the Swatantra Party beyond seeking their supporter the
Presidential election and the demand for a free vote  which
had al ready been raised was in fact a claimof right to vote
for the respondent, a candi date nom nated by the Communi st -,
and Comunal i st s.
No useful purpose will be served by referring to the said
correspondence in detail and nention has been briefly made
of the sane only to bring out in sharp focus the difference
between the two groups. Menbers of the two groups who have
appeared as wtnesses in this case had definitely taken

side,; sone days before the date of the poll. According to
sone witnesses exam ned on
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behal f of the respondent, the manner of selection of Sr
Sanjeeva Reddy was against all past traditions of the

Congress as no attenmpt at consensus was made before the
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matter was. put to vote. Sonme even felt that the Prine
M ni ster should not have been over-borne in the way she was
done on the 12th July. \Whatever m ght be the individua
reactions of the menbers of the two groups, there is no
gai n saying that there was a strong current of opposition to
the election of Sri Sanjeeva Reddy as President of India and
nore than one witness for the respondent including Sri Yunus
Sal eem admitted that there was a canpaign for getting
signatures of nenbers of Parliament on a docunent denanding
the right to vote freely in the election. This in effect
meant the right to vote against the party affiliation
although it was termed a right to vote according to
consci ence.
I now proceed to consider the contents of the panphlet 11|
detail and then exanine the evidence adduced to find out
whet her any and if so, what use was made of it by any one in
a manner which could be said to ambunt to an attenpt to
interferewith tile free exercise of any person’s electora
right within the meaning of s. 171 C of the Indian Pena
Code. I't i's al so necessary to scrutinise the evidence to
see whether the charge |levelled by the petitioners that the
panphl et was the work of a group of People supporting the
Prime Mnister and secretly working for the success of the
respondent i s borne out.
Al t hough the panmphlet on the face of it was anonynous, there
are certain indications in it to showits probable origin
The docunent purports to be addressed to "fellow Congress
Menbers of Parlianent and the Vi dhan Sabhas" by "Congress
Wrkers Conmittee ‘to conmbat the Syndicate" and bears the
date 9th August. It starts off thus :
"Qur great Party (obviously referring to, the
Congress Party) which led the entire nation in
the struggle against British rule and had the
gl ory of bringing  independence for our
not herl and, has today fallen into a slur of
despondence and. denoralisation. Into its
| eadership have crept in nen whose record
shows that they have sold their conscience to
the rich and the corrupt, who are seeking to
destroy all attenpts of harnessing the Con-
gress once again the service of the comon
peopl e.”
It then goes on to charge that
"Self-seekers infiltrated into this great
organi sation. After Panditji’'s death itis a
smal | click of unscrupul ous persons who | anded
thenselves into what is
372
call ed the syndicate and have tried to becone
virtual dictators."
It ascribes the heavy defeat suffered by the Congress Party
in the general election of 1967 to the management 'of its
affairs by evil men. The reference seenms to be to Sri'S. K

Patil, Sri Atulya Ghosh and Sri Kamaraj. It then proceeds
to state (a) that at the then recent Bangal ore session  of
Al  India Congress Conmittee the Prine Mnister set out a

programme for imediate refornms in the econony of the
country, (b) this not being to the liking of a small coterie
descri bed as ganster politicians they "decided to set up one
of their men, a corrupt and inmoral person, Sanjeeva Reddy
as the Congress candidate for the august post of President
of India" and (c) this selection was nade not only against
the wi shes of the Prime Mnister of India but also w thout
caring to consult the Congress Wrking Conmittee, Pradesh
Congress |eaders and the addressees. The panmphlet then
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seeks to analyse the reason behind this choice. To quote
the words of the panphlet itself

" That is because Sanjeeva Reddy hi nsel f

belongs to this gang. Also the syndicate’'s
plan is that if Sanjeeva Reddy could be made

President of India then it will be easier to
block all enlightened neasures; as President
he wll obstruct the present Governnment at

every step whenever any action is t aken
against corruption or in the interest of the
conmon peopl e. The syndicate’'s agents in
Parliament = have been openly saying that if
Sanj eeva Reddy becones the President, they
will drive out Snt. Indira Gandhi in a few
weeks. They are all the nore enraged at the
nati onal i sation of the 14 big banks which were
only hel ping big capitalists to profiteer and
amass bl ack money.. The syndicate is scared
that ~such nmeasures would make Indira Gandh
nore popular with the cormon man while they
thensel ves have forfeited the confidence of
the vast millions of our country. How panicky
they are could be seen from the scurrilous
writings of one of their i eutenants
Tarakeshwari Sinha openly threatening that the
syndicate will fight and defeat Indira Gandhi
These unscrupul ous bosses prefer that the
Congress should suffer-a crushing defeat in
the next general elections in 1972 rather than
that our Prime Mnister beconmes stronger. For
they look uponIndira Gandhi as-a ‘thorn in
their path; and they think the only way to
corner her would be to nake Sanjeeva Reddy the
President......
It is ’as part of this conspiracy of the
syndi cate that Nijalingappa, another syndicate
boss (agai nst whom
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there are nany grave charges of corruption)
has al ready approached the Swatantra Party and
the Jan Sangh, secretly planning with those
anti-nati onal parties for a coal ition
government with the syndicate | eaders."
The rest of the panphlet is ained at denigrating Sri
Sanj eeva Reddy. It charges himwith being a corrupt and
unscrupul ous politician whose mi sdeeds had been severely
condemmed by the Hi gh Court of Andhra Pradesh in~ 1964 and
whose record as a Mnister for Steel in the Central Cabinet
had been so bad that he had to be dropped after the genera
el ection of 1967 and was put up as a Speaker of Lok Sabha on
the pressure of the syndicate. The panphlet proceeds to
give instances of acts of nisdeneanour conmitted by Sr
Sanj eeva Reddy towards nenbers of the other sex. It ends up
with an exhortation to the addressees that if they have to
carry forward the programme of the Congress in the service
of the Indian people and to weed out corruption, nepotism
and racketeering, they have to use their powers to defeat
the syndicate inter alia by rejecting Sri  Sanjeeva Reddy.
The panphlet wind,,,, up with the foll ow ng:
"On each and every one of us lies the sacred responsibility
of seeing to it that this |living nonument of noral depravity
does not becone the President of India. Renenber this when
you cast your vote in the ballot box on 16th August, 1969."
Al though M. Daphtary put up a faint-argunent that this
mght be the work of any party or group opposing the
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Congress and interested in its decline and fall, one can not
unreasonably take the viewthat in all |ikelihood a group of
di sgruntl ed Congress nmenbers were at the, back of it. It is
to be noted that in the whole of the panphlet which is a
fairly long one, there is no reference to any other party
excepting where Sri Njalingappa is described as having
approached the Swatantra and Jan Sangh for a «coalition
CGovernment. There is no reference to the respondent or any
ot her candidate "at the election and there is no attenpt to
belittle or ridicule the nenbers of any of the nany other
political parties in the country.

At or about this tinme there was frequent reference in the
daily newspapers to a group in the Congress dubbed as
syndi cate and another group described as young Turks who
were in open rebellion ',against the syndicate. The
panphl et shows that the authors thereof were of the view
that the Prime Mnister was attenpting to give what
according to themwas a correct lead to the country and that
she was 'sought to be thwarted by the nenbers of the
syndi cat e. So much so that the latter were said to have
ent ered
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into A conspiracy to oust the Prime Mnister from her
position and set up- a coalition government. This is sought
to be supported by witing ascribed to Snt. Tar keshwar i
Si nha as openly threatening the defeat of the Prine Mnister
by the syndicate. @ There are thus strong indications in the
panphl et to show where it could have cone fromand who were
interested in the defeat of Sri Sanjeeva Reddy and the
notive behind this nmove. 1t has conme out inthe evidence of
a nunber of persons exam ned on behal f of~ the respondent
sone of whomadnitted thensel ves to have been described in
the press as young Turks, that their views about the
managenment of the affairs of the Congress Party by sone
senior menbers of it described as syndicate was sinmilar to
that expressed in the panphlet. Sri” Krishna Kant (RW 32)
admtted that he hinself, Sri Chandrasekhar (RW /5), Sr
Mohan Dharia (RW 17), Sri Santi Kothari (not exani ned),
Sri Amrit Nehata (RW 3), Sri Sashi- Bhushan (R W 38), Sr
R K Sinha (RW 8) and others were described as  young
Turks and that the syndi cate was conposed according to the
press of nenbers like Sri N jalingappa, Sri——Atulya Ghosh,
Sri S. K Patil and others. Sri Sanjeeva Reddy according to
this witness was also considered to be a part of the
syndi cat e. Most of these persons when - exanined openly
stated that they had decided to go agai nst the selection of
Sri Sanjeeva Reddy by the syndicate, that they wer e
supporting the candi dature of the respondent and that there
was a signature canpaign in favour of freedom of wvote. Sri
Krishna Kant hinself admitted having been responsible for
getting such signatures and so did Sri Yunus Saleem (R W
51). Sri Krishna Kant frankly adnitted that when they could
not support Sri Sanjeeva Reddy they could not possibly
support Sri Deshmukh, another candidate at the election who
was a Jan Sangh candi date which left only the respondent - on
the field. Evi dence on nmuch the sane line was given by
ot her witnesses exam ned on behal f of the respondent.

Sri R K Sinha (RW 8) stated that "the syndicate was
taking the Congress to the funeral pyre in Wst Bengal

Madras and Kerala". He also said that the majority of the
group known as young Turks had declared their support for
the respondent. He admitted having nmade a public speech

about this tine to the effect that the nmenbers of the
syndi cat e were opposed to the formation of Congr ess
Socialist Party ’'and bad "planned to fill, the political
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vacuum after Pandit Nehru." Wien his attention was drawn to
the panmphlet Sri Shashi Bhushan (R W 38) approved of the
statenments nade in the first three paragraphs nanely that a
set of self-seeking, corrupt and unscrupul ous persons had
grabbed power in the Congress organisation after the death
of Pandit Nehru and it was because of their m sdeeds that

the party had suffered reverses in the election of 1967. It
shoul d be noted that Mhan
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Dharia's attitude in the Presidential election, sonewhat
different from that of the other young Turks. It would

appear that the proclivity of this group of per sons
described as young Turks and their support for the Prine
M nister and opposition to the senior nenbers of the
Congress fold like Sri~S K “Patil, Sri Kamaraj and others
was sought to be utilisedin the election petitions by
openly averring that the supporters of the Prime Mnister
were behind the publication 'and dissem nation of the
i mpugned panphl et. ~The evi dence adduced does not bear this
out .

The, authorship of the panphl et not being traced, we have to
see whether the dissemnationof it in the nanner deposed to
was sufficient to -establish the comm ssion of undue
i nfluence. | have no doubt that if the statements contai ned
in the panphl et were made the subject of a verbal appeal by
one, nmenber of the electoral college to another and
particularly those in the Congress fold, a very strong case
for the exercise of undue influence would be made out.
There would not in nmy opinion be nmuch difference between
such an appeal and an appeal in witing “signed by one
elector to another. |In sucha case it could be said that
the elector making the appeal was trying to msuse his
position and seeking to influence the other and attenpting
to interfere with the free exercise of the other’s electora
right. But the evidence adduced falls far short of the
proof of any such case. It is the adnitted case of the
parties that the panphlet was (very w dely disseninated
through the post anong nmenbers of Parlianment and nmenbers of
the Legislative Assenblies hailing mostly from U P. but not
being confined to that State al one: The ~case ~of the
petitioners is that not only was the panphl et broadcast by
post but there was free distribution of it anong menbers of
both Houses of. Parliament i.e., in the Central Hall of
Parlianment fromthe 9th to 15th August. Reference was made
to the proceedings of the two Houses to show that conplaints
about the distribution of filthy pamphlets in the Centra
hal | of Parliament bearing on the Presidential election were
being made in the Lok Sabha. Although in the pleadings a
specific case was nmade that sone prom nent nenbers of the
Congress Party supporting the Prinme Mnister Llike Sri
Jagjiwan Ram had gone the residence of certain nenbers of
the electoral college for personal delivery of the copies of
the panmphlet to them practically no attenpt was nmade to
substantiate such allegation by oral evidence in court. As
regards distribution of the panmphlet in the Central hall  of
Parlianment there was evidence given by the fol |l owi ng
witnesses for the petitioners, nanely, Sri Kanwarlal Gupta
(P.W 2), Sri K S Chawda (P.W 3), Sri N. P. C Naidu
(P.W 6), Sri Shiv Narain (P.W 12), Sint. J. B. Shah
(P.W 13). Sri N N Patel (P.W 14), Sri Mhanlal Gautam
(P.W 27), Sri C D. Pandey (P.W 17), Sri D. N. Deb (P. W
18), Sri Hukunthand Kachwa (P.W 20), Sri M Ranpure (P.W
23), Sm. Pushpa
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Mehta (P.W 24), Sri Mrarji Desai (P.W 27), Sri Rani
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Ki shan Gupta (P.W 30), Sri D. S. Raju (P.W 35), Sri Pati
Put appa (P.W 36), Sri Sher Khan (P.W 37), Sri Choudhuri A.
Mohanred (P.W 38), Sri C M Kedaria (P.W 39), Sri N
Ranreddy (P.W 40) and Sri abdul Ghani Dar (P.W 41). On
the other hand a substantial number of witnesses exam ned by
the respondent nunbering no | ess than twenty gave evidence
to the effect that they never saw any such distribution
Effort was made by counsel for the respondent to establish
by cross-exam nation that such distribution of the panphl et
woul d not have been all owed by the Watch and Ward depart nent
of the Houses of Parlianent. Anong the persons who were
supposed to have been responsible for the distribution in
the Central hall of Parliament the prom nent figures were
Sri Yunus Sal eem Sri Chandrasekhar, Sri Sashi Bhushan, Sr
Mohan Dharia and sone others. It is somewhat strange that
nost of these peopl e when exani ned not only denied having
participated in the distribution but went to the length of
stating that they had never seen the panphlet before they
cane to/ court, _although sone adnmitted havi ng hear d
di scussi on between nmenbers regarding it. According to sone
wi t nesses for the petitioners prom nent among whom were Sri
Morarji Desai, Sri S. K- Patil and some others, the panphl et
was the talk of the town for days and the Central hall of
Parliament was full ~it.

There is thus a/direct conflict of testinony about the
di stribution of the panphlet but there can be little doubt
that the panphlet did find its way inthe Central hall and
have no doubt that quite a fewcopies of it had been

distributed in the hall itself. ~That there was a good dea
of talk ampbng the nmenbers and di'scussion over the panphl et
admts of no doubt. It is difficult to believethat unless

the panmphlet was there in the Central hall people would be
di scussing the contents of it in the abstract. No. wtness
suggested that he hinself had taken a copy of it to the
Central hall. The obvious inference fromall this. is that
there was sone distribution in that hall although probably
the petitioners were trying to exaggerate the extent of the
di stribution while witnesses for the respondent were equally
interested in denying it wholesale. Hardly any wi tness cane
to the witness box to state that he was not only given a
copy of the panphlet in the Central hall but approached and
appeal ed to personally to carry out the mandate contained in
the concl uding portion thereof. The substantial evidence of
the witnesses for the petitioners was nerely to the effect
that copies were being distributed in nmuch the same fashion
as hand-bills are distributed by advertising agents of
tradesnen on the street.

I may refer to the evidence of inportant wi tnesses for. the
petitioners who spoke about such distribution. P.W 11 Sri
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Kanwarl al Gupta hinself an advocate in his examnation-in-
chief said that he saw the panphlet for the first tine on
the 12th August being distributed in the Central hall of
Parliament by sonme nmenbers, nanely, Sri Yunus Saleem Sri
Sashi Bhushan and others. According to him the panphlet
created such a prejudice in his mnd against Sri Sanjeeva
Reddy that he did not pursue his intention to invite him to
di nner at his house although he had already nentioned the
subject to Sri Sanjeeva Reddy. He also said that he had
di scussion with other nenbers of Parlianent about the
panphl et who held the same view as hinself. P.W 12 Sri K
S. Chawda, another nenber of Parlianment said that he had
received a copy of the panphlet in the Central hall of
Parliament from Sri Krishna Kant, nmenber of the Rajya Sabha
and having read it came to the conclusion that if Sr
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Sanjeeva Reddy was elected to the Presidential office he
woul d turn the Rashtrapati Bhavan into a centre of
immorality. O his own be said nothing about Krishna Kant’s
appeal to himbut when he was specifically asked whet her Sr
Kri shna Kant had told himanything at the tine he said that
Sri Krishna Kant had only nentioned what was in the
panphl et . Sri M P. Venkataswany Naidu P.W 17 clained to
have received a copy from Sri Yunus Saleemin the Centra
hall. He also said that he wanted to neet the respondent to
ask himto contradict the panphl et because his supporters
were distributing it. He went to the respondent’s house in
Def ence Colony but did not succeed in contacting him and
wote a letter requesting himto contradict the contents of
t he panphl et but he had never comunicated to t he
petitioners the fact of having witten such a letter. Sri
Nanubhal N. Patel, P.W 26. a: nmenmber of the Lok Sabha said
that Sri  Sashi Bhushan, Sri Chandrasekhar and Sri  Yunus
Sal eem were distributing the panphlet about 12th or 13th
August . When they cane to the witness to give hima copy
he told themthat he had al ready received one at his flat
wher eupon- they asked hi mwhet her he had gone through it
t hor oughl y. On the witness’s answering in the affirmative
they asked himto be careful and to consider all the facts
before voting. Sri’ Mohanlal Gautam who was el ected to the
Rajya Sabha on the 13th August 1969 and taken his oath on
the day followi ng clained to have received a copy of the
panphlet in the Central hall of Parlianent from Sri  Shash
Bhushan but had nothing to say about any personal appeal to
hi m Sri  C. D. Pandey P.W 29 said that he had seen Sri
Sashi  Bhusban, Sri Krishna Kant. Sri  Yunus Saleem and
others distributing the panphlet in the Central « hall of
Parliament in 2 or 3 batches but they did not give him a
copy. In cross-examinati on be said that he had never told
Sri Ranreddy, the first petitioner in Petition NO 4 that
the panphl et had been given to himin the Central hall @ of
Parliament by Sri Jagjiwan Ram and ot her nenbers of  Parlia-
ment. This answer is surprising as the witness hinself was
one of the petitioners in Petition No. 4 who never cared to
read the
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whol e petition. According to the verification of the answer
to the particulars given by Sri Abdul CGhani Dar, Sri C. D
Pandey had received a copy of the pamphlet in the Central
hall of Parlianment from Sri Chandrasekhar and this was based
on the infornmation alleged to have been received fromSri C.
D. Pandey hinself. At this stage | may nmention-that the
maj or portion of the particulars regarding the distribution
of the panphlets and the information thereof claimed to have
been received by Sri Abdul Ghani Dar in particular from the
reci pients were not corroborated by nost of these persons
when they figured as wi tnesses. Sri Hukunthand Kachwa, P.W
32, a nenber of the Jan Sangh said in his exam nation-in-
chief that he had got a copy of the panphlet in the Centra
hall of Parliament from Sri Sashi Bhushan Bajpay and Sri
Jagjiwan Rain and the former had told himthat the witness
shoul d support the respondent as he was a chanpion for the
cause of labour and that Sri Sanjeeva Reddy was a
characterless person as could be seen from the panphlet
itself. He would have the court believed that after reading
the panphl et he thought that a person possessing a character
like Sri Sanjeeva Reddy’'s if elected would convert the
Rashtrapati Bhavan into a brothel. Sri Mhdevappa Rai npure,
P.W 35 said that he, had got a copy of the panphlet from
Sri Yunus Saleem who had told himat the time of the
distribution that the witness could get enough information
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from the panphlet. Sri R K GQupta, P.W 43, a nenber of
the Lok Sabha who had received a copy of the panphlet at his
resi dence said that he had one to the respondent thereafter

on being informed by his daughter that a tel ephone call had
cone from the respondent. The respondent had asked the
witness to support himwhich the latter refused. The

wi tness however clainmed to have told the respondent that
panphl et |ike the one he had received should not be used and
shoul d be contradicted by his party whereupon the respondent
had sought to excuse hinmself by saying "What can | do."
Al t hough he had seen the panphl et being, distributed in the
Central hall he did not remenber who were doing it. Sri D
S. Raju, P.W 49, a nenber of the Lok Sabha, said that he
had received a copy in the Central hall of Parlianent and so
far as he could remenber it was Sri Yunus Sal eem who had
passed it on but had not spoken to himat the tinme of making
it over. Sri Patil Putappa, a menber of the Rajya Sabha,
P.W 50, said that he had seen Sri Yunus Sal eemdistributing
the panphlet in the Central hall and had received a copy
fromhim'  _He claimed to have told Sri Yunus Sal eemthat the
latter was acting inproperly whereupon Sri Yunus Sal eem had
rebuked him saying that it was none of the wtness's
busi ness. Sri Ranreddy P.W 54, one of the petitioners in
Petition No.4 said that he had received a copy in the
Central ball of Parliament from Sri Yunus Sal eem and Sri
Sashi  Bhusban distributing copies together.. He also said
that he had seen not only Sri Yunus Sal eem
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and Sri  Sashi Bhushan but Sri Krishna Kant, Sri S. M
Banerjee, Sri Moulana |Ishaqgi, Sri Chandrasekhar —and Sri
Mohan Dharia all named .in, the petition distributing the
panphl et . He averred that he had conplained to the Deputy
' Speaker of the House about the unlawful activities of Sri
Yunus Sal eem whereupon the latter bad run away from the
house. He also said that the proceedings of the House woul d
support his statenent. Ref erence was made in this
connection to colum 3813 of the proceedings of the Rajya
Sabha dated the 13th August 1969. The official report of
the proceedings shows that Sri Ranreddy was making a
conplaint about Sri Yunus Sal eem going about collecting
signatures on a piece of paper and making a political
canpai gn of collecting signatures to the paper in the house
and further that he was going fromnmenber to nenber. On
bei ng asked by the Deputy Chairnman as to whether the wtness
hi nsel f had been approached, Sri Ranreddy  said that Sri
Yunus Saleem had gone to Sri  Miniswany —whereupon Sri
Muni swany said that he (Sri Yunus Sal een) had asked one Sri
Kul karni to sign. Sri Ranreddy thereupon had said that Sr
Yunus Sal eem had sone docunent of a political nature in his
hand and the house was not neant for such activities. When
he was referred to a passage in Petition No. 5  wherein
reference was nmade to Sri Yunus Saleems activities he said
that he was not very definite " about the signature
busi ness” and he did not know whether Sri Yunus Sal eem was
in fact collecting signatures of others oil any docunent.

It was only Sri Abdul Ghani Dar who said that at the tine of
ving him a copy of the panphlet in the Central hall Sri
Yunus Saleembad told himthat Sri S. Reddy was a debaucher
that he. was in collusion with Jan Sangh, that the Prine
M ni ster and others were all against Sri Sanjeeva Reddy and
that if Sri Sanjeeva Reddy won the election it would be a
victory for Jan Sangh and Muslinms woul d be elin nated.

The above is not exhaustive of the evidence adduced on
behal f of the petitioners with regard to the distribution of
the panphlet in the Central hall as a nmeans of exercising
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undue influence over electors but it is a fair sumary of
the evidence adduced which on the face of it-barring that of
Sri Abdul Ghani Dar, falls far short of a personal appeal or
any effort to persuade a voter by deflection of his will and
interference with his electoral right. Sri Yunus Sal eem as
well as the other persons commnly referred to as young
Turks. stoutly deni ed havi ng ever engaged thenselves in any
di stribution of the panmphlet and nost of them disclained
ever having cone-across it before they figured as witnesses
in court. Sri Abdul Ghani Dar’s statement in the wtness
box about Sri Yunus Sal eem having taken hi m asi de for making

an appeal is directly contradicted by a statement in the
petition where in paragraph 13 (b) (iv)
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he had stated that his talk with Sri Yunus Sal eem had taken
pl ace in the presence of a number of menbers of Parlianent.
It would be expected that Dar would remenber the facts of
the distribution nore clearly on the 16th Septenber 1969
when the petition was filed than when he came to the witness
box in March 1970. \Whatever be the reason for the deviation
in the Statement on oath before the court fromthat in the
petition it does not inspire confidence.

The wi tnesses for the respondent adduced various reasons in
their lengthy cross-exam nation based mainly on politica
aninosity for the witnesses for the petitioners deposing in
regard to distribution of the panphlet by them From the
manner in which | these reasons were given- out in quick
succession it would appear that they had cone well prepared
with the case they had to neet.  However that may be there
was direct conflict of testinony between the two sides and
it would not be uncharitable to remark that truth :sat very
lightly on the |ips of nbst of the witnesses.

In my viewthe evidence falls far short ~of any persona
appeal through the neans of the panphlet and | cannot. hold
that the offence of undue influence was committed by sone
people by merely distributing the same. Such distribution
may attract culpability under s. (171-G of the Indian Pena
Code but would not per se attract s. 171-C.

I do not therefore find it necessary to refer to the
evi dence of 'wi tnesses for the respondent on the question of
the exercise of undue influence by distribution of the,
panphlet. Wile |I find myself unable to say that they were
all speaking the truth when they said that they had not seen
the, distribution of it in the Central hill or that they had
not seen a copy of the panphlet before they cane to the

witness box, | cannot hold in favour of ‘the petitioners
nerely because some of the w tnesses for the respondent were
not wtnesses of truth. It would be wunprofitable to

exam ne the evidence closely to find out where they lied or
the extent of untruth uttered by them Such an ~analysis
m ght have becone necessary if | had cone to the concl usion
that there was a prina facie case nmade out by the
petitioners about the exercise of undue influence by nmere
di ssem nati on of the panphl et which could be contradicted by
the respondent’s w t nesses.

The above being ny view on the question of the exercise of
undue i nfluence by neans of the publication of the pani phl et
and the di ssenmination of it, the question of t he
respondent’s conniving at it does not arise. | may however
indicate shortly the respective cases of the parties. It
was the case of the petitioners that the panphlet originated
from the canp of the Prine Mnister and her supporters who
were actively hel ping the respondent in his election
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canpaign and it was these supporters who had taken to the
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mean trick of publication of the panphlet at the eleventh
hour before the election so that there could be no effective
counter action to the wild propaganda. Whatever the charges
raised against the Prime Mnister in the petition no
evi dence was adduced to show that she was helping the
respondent although it nmay be said that she did not help the
cause of Sri Sanjeeva Reddy in the way she had done in the
case of Dr. Zakir Husain. Three, wtnesses for t he
petitioners stated in their exam nation that they had been
to the respondent’s house in Defence Colony after the
commencenent of the publication of the panphlet requesting
him to make a statement hinself in contradiction of the
al l egations contained therein and making it clear that he
hinself bad nothing to do withit. It is difficult to
appreciate what I|ed these persons to think that t he
respondent had anything to do with the panmphlet or that he
was the proper personto issue a contradiction to the
i mput ations therein nmade agai nst Sri Sanjeeva Reddy. As |
have already noted, the nane of the respondent does not
occur at. _all in the pamphlet nor is there any renote
reference to himin it. ~The respondent was not the only
ot her contestant for the office. Sri Miudhu Linmaye, P.W 8§,
and sone witnesses for the respondent thought that it was
the work of enem es of the respondent. ‘Any statenent of the
respondent disowning the panmphlet or even asking the
electors to ignore it would only excite suspicion against
himas involved in its publication. Sri-N P. C Naidu P.W
17 who clainmed to have a copy of the panphlet from Sri Yunus
Sal eemon the 11 th or 12th August said that he had gone to
the respondent’s house in Defence Colony to get a
contradiction to the panphlet but could not neet - him as a
result of the talk he had with the respondent’s supporters
who were there and later wote a letter to-himasking himto
counteract the propaganda in the panphlet. The respondent
however denied having received any such letter. Smt .
Tarkeshwari Sinha P.W 34, said that she bad gone, to the
respondent’s house in Defence Col ony on the 14th August and
had met himin a verandah and shown the panmphlet to him and
asked him to repudiate the contents thereof’ when the
respondent had said "Wat can | do about it." “As the
respondent was unresponsive she had to cone away. ~ Not only
was this visit openly disputed by the respondent but severa
wi t nesses were exam ned to show that she had not gonethere:
The security man said to have been posted in t he
respondent’s house deposed to the effect that he knew Snt

Tarkeshwari Sinha and was positive that she had not gone
there on the 14th August. The respondent hinself said that
the suggestion that in the nonth of August a visitor of the
position of Snt. Tarkeshwafi Sinha would have been received
by himnot in the air-conditioned drawi ng room where he was
sitting but outside in the unconfortably hot verandah was

fantastic. The respondent’s son-in-law al so gave evidence
to the same effect.
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Sri R K G@pta, P.R 43, said that he had net the
respondent two or three days before the date of the poll and
told him that the panphlet should be contradicted by his
party when the respondent gave himthe sane reply as he had
done to Snt. Tarkeshwari Sinha. Again this evidence was
deni ed by the respondent as well as by his son-in-Ilaw The
evi dence adduced on the two sides is directly contradictory
to each other and it woul d have been the duty of the court
to analyse the sane in greater detail and indicate the
reasons for accepting one version and rejecting the other if
the court was to take the view that there was exercise of
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panphl et . In the circunstances of the case it would be

usel ess to go into the question any further

Another allied question which [oomed large. during the
exam nati on of the wi tnesses was whet her the respondent had
in his election canpaign gone to Lucknow and addressed
nmenbers of the Legislative Assenbly there and canvassed
their support in his favour basing his claimon the support
of the Prime Mnister. "is was deposed to in a general way
by Sri Ram Singh P.W 19 while Sri Mintaz, Mhaned Khan P. W
44 went further and said that the respondent had told people
at Lucknow openly that Sri Sanjeeva Reddy was not a suitable
candi date and that there were nmany stains on his character.
Both these witnesses as al so Sri Bansi dhar Pandey, P.W 18,
Sri Jagdi sh Prasad, P.W 20, Sri Rajendraprasad Singh, P.W
21, Sri Basant Lal Sharma, P.W 22, Sri Ranmpyre Panika, P.W
37 and Sri Abdul Sal eem Shah, P.W 38 deposed to the effect
that two or three days after the visit of the respondent to
Lucknow, /Sri Dinesh Singh, the External Affairs Mnister,
had, also gone there, nmet the nenbers of the Legislative
Assenbly in groups of four-or five in their hostel known as
Darul - Shafa and openly told themthat the respondent was the
candi date of the Prine "M nister and that if’ the addressees
did not support hi's candidature they would lose all the
patronage of the Prime Mnister in the future. Sone even
Said that Sri Dinesh Singh had threatened- themwi th refusa
of party tickets in future elections if they were to go
against the w shes of the Prine Mnister. So far as the
part inputed to Sri Dinesh Singh is concerned he denied
havi ng noved out of Delhi between the 1st and 16th August
and said that his first visit to Lucknow about this tinme was
on 22nd August after the poll had taken place” It was put to
him in his exam nation-in-chief as to whether he did go to
Lucknow on the 9th, 10th or 11th August and his answer was
in the negative and he averred that so far as he 'could
recol l ect he had not gone to Lucknow before the 22nd. Sri
D nesh Singh was subjected to prolonged cross-exam nation
and the diaries of his engagenents naintained by his
secretaries were nmade the subject of close scrutiny ‘before
t he
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secretaries were made the subject of close scrutiny before
the Court. The evidence of Sri Dinesh Singh and of severa
other witnesses for the respondent was to the effect that
whenever Sri Dinesh Singh | eft Delhi a tour- prograne woul d
be issued for the guidance of officers in places to be
visited by himand no such tour programme was issued in the
nmonth of August before the 22nd. Sri Dinesh Singh further
stated that he had attended an invitation to a party at
Mysore House given by Sri G S. Pathak, the then Governor of
Mysor e. In this he was supported by Sri |I. K @Qijral who
produced a letter of invitation confirmng the throwing out
of a party at the Mysore Home by Sri G S. Pathak on the 10
th August and invitation to himthereat and stated that he
distinctly renmenbered having net Sri Dinesh Singh in that
party. Quite a nunber of wi tnesses exani ned on behalf of
the respondent gave evidence to the effect that iif Sri
D nesh Singh had gone to Lucknow between the 1st and 16th
August they would have cone to know of it and so far as
their recollection went Sri Dinesh Singh did not go there
during that period. Wiile it is true that the diaries pro-
duced by the Secretaries of Sri D nesh Singh were not as
full or conplete as regards his engagenents as one m ght
expect themto be, | have no hesitation in holding that Sri
Di nesh Singh did speak the truth in that he did not go to
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Lucknow during the period 1st to 16th August. It has cone
out in evidence that Sri Abdul Ghani Dar was preparing to
launch an election petition against t he r espondent
practically inmediately after the declaration of the result
and that he was busy collecting evidence in support of his
petition. Apart fromthe absence of any tour programe of
Sri Dinesh Singh it should not have been difficult for the
petitioners to produce evidence either fromthe records of
the railways or the Indian Airlines to show that some
reservation of acconmopdation had been made for Sri D nesh
Singh’s journey to Lucknow and back at or about this tinme.
No attenpt was made to produce any such records. Counse
for the petitioners even went to the | ength of suggesting to
Sri Dinesh Singh in cross-exam nation that it was possible
for himto have travelled to Lucknow from Del hi by road and
cone back the sane way so-as to | eave no record of reser-
vation either by -rail ~or by air. In my view, the
suggestion is of little value After all even according to
the evidence of witnesses for the petitioners Sri Dinesh
Singh’s visit was not a secret one. He is supposed to have
gone there to neet peoplein order to canvass Support for
the respondent froma large nunber of nenbers of the UP
Legi sl ative Assenbly and there was no reason why he should
try and ’'avoid a nore confortable journey by rail or air
rather than undertake notor-car journeys of over 300 niles
each way. M definite conclusion is that Sri Dinesh Singh
did not go to Lucknow as alleged by sone of the w tnesses
for the petitioners at or about the time alleged and
consequently he did not canvass support in favour of the
respondent as inputed to him
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As regards the evidence of the two witnesses about the
respondent addressing nenbers of, the Legislative Assenbly
of UWP. in his own support by saying  that he was the
candi date of the Prime Mnister-or that Sri Sanjeeva Reddy
was not a fit person for election to the high office of the
President of India, | have no hesitation in holding that it
cannot be true. According to the evidence of Sri Mintaz
Moharmed Khan, P.W 44, the persons present at the tine when
the respondent was castigating Sri Sanjeeva Reddy were Sri
Basant Lal Sharma, Sri Abdul Sal eem Shah and Sri - Kal panath

Si ngh. Sri Kal panath Singh was not examined but the other
two were and neither of themhad anything to say on this
subj ect . According to Sri Abdul Saleem Shah it ~was Sri

Di nesh Singh who had told the nenbers of ~the Legislative
Assenmbly at Darul-Shafa that Sri Sanjeeva  Reddy -and his
group were working in collusion with Jan Sangh and it would
not be proper to vote for him Sri Dinesh Singh is also
alleged to have said that Sri Fakliruddin Ali Ahmed wanted
that no Muslimshould vote for Sri Sanj eeva Reddy, as he and
his supporters were anti-Muslim As | have held “that Sri
Di nesh Singh did not go to Lucknow at the time alleged he
could not have canvassed support for the respondent as
deposed to by the w tnesses.

In his evidence the respondent stated that he had not spoken
to the Prine Mnister or any other Mnister bef ore
announcing his candidature for the office of the President
of India. He had nothing to do with the Congress Party
after 1957. After admitting office of the Vice-President of
India working as the President he had Ileft Rashtrapati
Bhavan and gone to his son-in-law s place in Defence Col ony.
He had been out of Delhi fromthe 28th July to 13th August
going round to the different States : he bad come back to
Del hi on the 10th August only for a few hours. He adnitted
having gone to Lucknow on his tour but he did not nmeet the
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legislators there in groups as suggested by sone of the
wi tnesses but had spoken to themat a fairly well-attended
neeti ng. He denied ever having referred to Sri  Sanjeeva
Reddy in his speech or said anything about his character.
He deni ed having any know edge of the distribution of the
panphl et and stated expressly that nobody had ever
conplained to him that a panphlet against the persona
conduct and character of Sri Sanjeeva Reddy was being
di stri buted. He did not see Sri Abdul Ghani Dar’'s letter
all eged to have been witten to himon, the 11th August. He
did not neet the Prime Mnister between the 20th July and
16th August. He said that he had published a programe of
him intended tour to the capitals of the different States
i ke Lucknow, Patna, Calcutta etc. and had inforned some of
his friends who weretaking interest in him about his
proposed visits. He stated further that’ although he had
toured the States fairly extensively he did
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not approach the nenbers of Parlianment in Delhi personally
as he was fairly well known to them

Counsel for the petitioners tried to nake out a case that
the respondent did not do any canvassing in his own support
in Delhi because he was aware that others were effectively
doing it. It was even suggested that some sort of
arrangenent nust have been arrived at in July 1969 that it
his nane was not acceptable to the Congress Parlianentary
Board he woul d i mredi atel y announce hi's own candi dature for
the office of the President. The respondent stoutly denied
this and said there was no truthinit.

In my view the charges | evel |l ed against the  respondent as
nmenti oned above were not borne out by the evidence,

Anot her aspect of the case of the petitioners under the
headi ng of undue influence was that an attenpt was nmade by a
nunber of persons supporting the respondent to raise a scare
to the effect that a vote in favour of Sri  Sanjeeva 'Reddy
woul d be against the interest of -“persons professing the
Muhanedan faith. In Petition ‘No. 5 of 1969 /it was
fornulated in paragraph 13 (c) (iii) to the effect that Sri
Fakhrudin Ali Ahmed and Sri Yunus Sal eem had represented to
the Mislim voters that Sri Sanjeeva Reddy was in fact a
candi date of the Jan Sangh Party and hold out a threat that
if he was successful the fate of the Miuslim conmmunity in
India would be sealed. An instance is given of the
conversation of Sri Yunus Saleemwi th Sri Abdul Ghani Dar
and such influence was said to have been exerci sed over al
the Mslim voters in the country specially those in
Parliament. 1In the particulars supplied with regard to this
pleading in the petition, it was said that the (threat. was
given by Sri Fakhrudin Ali Ahned to Sri Abdul Ghani Dar, Sr
Sher Khan had Sri Choudhary A. Mohanmed at their residence
over the telephone by Sri Yunus Saleem to these three
persons on the sane day in the Central hall of Parlianent.

There was sone anplification of it in the evidence. Sr
Abdul  Ghani Dar’s statenment in the witness box that Sri
Yunus Saleem had called himaside in the Central hall  of

Parlianment to convey the threat to Muslins in case of Sri
Sanj eeva Reddy’s success varies widely fromhis case in the
petition that such communi cati on was made in the presence of
a nunber of nenbers of Parliament. Sri Abdul Ghani Dar had
said further that he had been approached over the telephone
by Sri  Fakhrudin Ali Ahned in the evening of the 11th
August, that Sri Fakhrudin Ali Ahmed had told him of the
information conveyed to himby Sri Yunus Saleem that in
spite of his warning the witness had decided not to side
with the respondent and the Prine Mnister and clained to
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have addressed a letter to the Muslimmenbers of Parlianent
inthis regard. He also said that he had a talk with Sri |
K. Gujral early on the norning of the 16th August when the
latter bad told himthat the
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Prime Mnister expected full support fromhimand that if
Sri  Sanj eeva Reddy cane out successful the Prime Mnister
m ght not continue in office and Dar also clained to have
sent a telegramto the Prine Mnister imediately thereafter
apprai sing her of all this. on his attention, being drawn to
the difference between the pleading and the oral evidence
about the conversation with Sri Yunus Sal eem and bei ng asked
to state which of the statenments was correct the surprising
answer was that both were correct.

Similarly, Sri Choudhary A Mhamed P. W 52 spoke of having
received a telephone call from Sri Fakhrudin Ali Ahmed on
the 10th or 11th August to the effect that Muslinms stood to
gain in the event of the respondent’s success while the
Musl im community would be in danger if Sri  Sanjeeva Reddy
cane out. successful in the election. According to Sr
Choudhary A.~ Mohaned this telephone conversation was
foll owed by personal talk in the office of Sri Fakhrudin Al
Ahrmed within the precincts of the Houses of Parlianent Wen
Sri Fakhrudin Ali ~ Ahned told Sri  Sher Khan who had
acconpanied the, witness that in cases they decided to go
agai nst the respondent their clains for Congress nom nations
in future el ections would be ignored.  Sri Sher Khan P.W 51
spoke to having received a tel ephone; call from Sri Fakh-
rudin Ali Ahmed in a simlar way and clainmed to have met him
at about noon the same day in the Central hall of Parliament
when the M nister had enmphasised on himthe need to support
the respondent warning the witness that in default ' thereof
the latter’s name would not be included in Conmittees of the
Houses of Parliament or in future del egations. This wtness
had further said that he had received a tel ephone call @ from
Sri Yunus Sal eem on the sanme day when a /simlar
conversation-had taken pl ace.

It has already been noted that according to Sri Abdul Sal eem
Shah P.W 38 Sri Dinesh Singh had held out a simlar threat
to himand other Miuslims during his visit to Lucknow in pre-
el ection days, and evidence nuch to the same -effect was
given by Sri Muntaz Mhaned Khan, P.W 44. - So far as the
last two wtnesses are concerned | nust reject their
testinony as | have-already held that Sri Dinesh Singh did
not visit Lucknow as alleged. Both Sri Fakhrudin Ai ~Ahned
and Sri Yunus Sal eem deni ed having held out a threat to any
Muslim el ector as deposed to. Sri Fakhrudin Ali Ahmed said
that he had never received any letter from Sri. Abdul Chan
Dar bearing date the 13th August 1969. He further denied
havi ng spoken to Sri Sher Khan or Sri Choudhury A. ~ Mohaned
as suggested by these two w tnesses. Sri Yunus Sal eem
admitted having had a talk with Sri Sher Khan about the
Presidential election but added that when he was inforned
that Sr; Sher Khan was conmitted to Sri N jalingappa and
that he was working for Sri Sanjeeva Reddy the question  of
any further talk
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did not arise. So far as Sri  Choudhury A. Mhanmed is
concerned, Sri Yunus Saleemadmitted that he used to visit
him at his house but no talk regarding the Presidentia
el ection had taken place between them The Wi t ness
admtted having had a talk with Sri Abdul Chani Dar in the
Central hall of Parlianent about the Presidential election.
He admitted having suggested to Sri Abdul Ghani Dar that he
should consider whether it would be advisable in the
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i nterest of denobcracy and socialismto support Sri  Sanjeeva
Reddy or the respondent. He further admitted having held
di scussion with nmany nenbers of the Parlianent both Mislim
and non-Muslimon the question of 'the Presidential election
but it would not be correct to say that he had approached
only Muslim nenbers as suggested or had appealed to anybody
on the ground of threat to an, particular comunity. In
connection with the above a note may be nmade, of the
statement of sonme other Miuslimw tnesses. Syed Ahmed Aga
R W 10, a nenber of the Lok Sabha from Kashnmir said that he
had seen people procuring signatures in the nane of party
di scipline in support of Sri Sanjeeva Reddy' s candidature
and one such person was Sri Sher Khan, a witness in this
case. Asked whet her he had been contacted by any M nister
of the Central Governnment to vote for the respondent in the
interest of the Muslins his answer was in the negative.
Evidence nuch to the same effect was given by Sri P. M
Syed, R'W 13, Sri Asraf Ali Khan, R'W 27 stated that there
was no propagandain favour of any of the candidates on
comunal ' basis so far as he was aware and he knew that
several Muslim gentlemen were working for Sri  Sanjeeva
Reddy. Sri Abid Ali RW 33 also stated that no appeal was
made to him by anybody on conmmunal grounds and simlar was
the statement of Sri- Mohamed Ali Khan R'W 35. Consi deri ng
the evidence as 'a whole | am of the view that the
petitioners have failed to establish beyond reasonabl e doubt
that any pressure was brought to bear wupon the Mislim
el ectors on comunal ‘rounds. Sri Abdul Ghani Dar was out to
coll ect and create evidence very soon after the  declaration
of the result and his statements do not inspire any
confidence. In ny viewhe was trying to nake out a case in
support of his petition fromthe very begi nning and the tape
record of his conversation with Sri-Jagat  Narain R W 25
| ends strong support to this view. ~ There can be no | denying
the fact that Sri Jagatnarain-had tried to contact Sri Abdul
Ghani Dar in order to dissuade himfromfiling the election
petition. On the first occasion/of the tel ephone call Sri
Abdul  Ghani Dar happened to be out and the ‘tel ephone
recei ver was picked up by his wife. According to Sri Abdu
Ghani Dar, Sri Jagtnarain had conveyed an inpressionto his
wife that there would be peril to him in case Sri Dar
insisted on filing the petition. Sri Dar’s wife did  not
cone to give evidence in support of it and the tape record
of the conversation between. Sri Dar and Sri Jagatnarain
suggests that while Sri Jagatnarain was trying to
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make out that he had not held out any threat to the life or
[inb of Sri Dar the latter was trying his best to get an
adm ssion to that effect from Sri Jagatnarain.

I may also note that officers fromthe Directorate of /Tele-
phone from Del hi were sumopned to produce records of ' trunk
tel ephone calls mde by Mnisters in the election days
obvi ously with the idea of showi ng that t hey wer e
approaching others for the purpose of active propaganda in
support of the respondent. The best evidence in this regard
woul d have been the statenment on oath of persons who had
been so approached but no attenpt worth the name was nmade in
this regard.’ Charges of propaganda on comunal basis on the
strength of conversations either over the tel ephone or
personal ly but covertly can be |aunched very easily but in
the absence of any independent corroboration they do not
inspire credibility and on the evidence in this case | am
not satisfied that such charges have been established or
that the evidence of w tnesses who have spoken about such
pr opoganda must be accept ed.
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On the question as to whether the Prine Mnister exercise
any undue influence over Sri N jalingappa, Sri S. K Patil,
Sri  Kamaraj, Sri  Mrrari Desai -and Sri Y. B. Chavan by
threat of serious consequences following their resolution to
nom nate Sri Sanjeeva Reddy as the Congress candidate’, it
is undeniable that she was not a little vexed wth the
attitude of those persons in setting up as candidate Sr

Sanj eeva Reddy when she herself had put forward the nane of
Sri Sri Jagjiwan Ram Both Sri Mrrarji Desai and Sri
Ni jalingappa cane to the witness box and deposed about the
Prime M nister having used the words "serious consequences

would follow'. In one of the letters to the Prime M nister
Sri Nijalingappa had nentioned this to which there was no
reply. As the Prime Mnister did not cone to the witness

box to give a denial to this the statenents of Sri  Morarji
Desai and Sri  Nijalingappa rmust be accepted. But the

question still remains  whether there was a threat to
anybody”s el ectoral right at that time so as to ambunt to
the comm'ssion of  undue influence. El ectoral right is

defined in s. 171-A(b) as the right of a person to stand or
not to stand as, or to withdraw from being, a candidate or
to vote or refrain fromvoting at an election. The pleading
does not make out a case of threat to Sri N jalingappa and
others to refrainfromvoting at the election but it is
limted to a threat to make them change their decision to
nom nate Sri  Sanjeeva Reddy as the Congress candidate.
There is no plea of threat to Sri Sanjeeva Reddy to withdraw
from being a candidate. as the threat pleaded being one to
coerce Sri N jalingappa and others to change their decision
to nom nate does not affect their electoral  right. There
was no evidence of any subsequent threat by the Prine
M ni ster -and as she herself was responsible for filing the
nom nati on paper of Sri
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Sanj eeva Reddy there coul d be no question of her holding out
a threat to Sri N jalingappa, and others to nmake them change
their decision to noninate a candidate.

There was no evidence of any undue influence having been
comitted as alleged in paragraph 13 (c) (v) of the
petition. No rmenmber of the |egislative assenbly of West
Bengal or Andhra Pradesh canme to give evidence to the effect
that the respondent or his supporters had raised a scare
that Sri Sanjeeva Reddy, if successful in the Presidentia
el ection, would enforce President’s Rule in those States.

In ny viewthe plea that a scare was created by the workers
and supporters of the respondent to the extent that Sr
Kam apati Tripathy, the President of the U P. Congress
Conmittee pleaded for freedomof vote on the 13th August
1969 conpletely departing fromhis earlier attitude that the
nenbers of the electoral college belonging to the Congress
fold shoul d back Sri Sanjeeva Reddy solidly can be“di sm ssed
suMvarily. Sri Kaml apati Tripathy RW 61 gave a cogent
expl anation for his change of attitude just before the  pol
and according to himhe pleaded for freedom of vote in order
to avoid a split in the party which was fairly evident _at
that tinme. The evidence adduced by the petitioners does not
establish that the change of attitude was due to any scare
by the workers and supporters of the respondent as all eged.
The rift in the party becanme a matter of public know edge in
the first week of August and the process of the nmenmbers of
the Congress party arraying thenmselves in hostile canps went
on practically till the eve of the election. There was no
evi dence of any scare being caused by the comm ssion of any
undue infl uence.

I nasmuch as | have cone to the conclusion that the evidence
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adduced does not establish the exercise of undue influence
in the election in any of the forns raised in, the petition
the question of the result of the election being materially
affected thereby does not arise. But | nmay point out that
in order to substantiate such a -round for setting aside an
election it is not enough for witnesses to come and say that
they were shocked or pained by reading the panphlet as nost
of themgave out. Only two witnesses cane to the witness
box and said that they had changed their mnds to vote for
Sri Sanjeeva Reddy after perusal of the panphlet. M. Daph-
tary argued that there was nothing in the Act of 1952 which
forbade a person fromdisclosing in his evidence which way
he had voted and that it was open to witnesses to cone and
state the reaction of the panphlet on their mnds and
express how it '"had affected their conduct at the poll
Wiile | do not "think it necessary to express any opinion on
this it <can be safely held that even if the exercises of
undue i nfluence  had been proved the evidence of only two
witnesses’ to show that their  electoral right had been
interfered with

390

thereby would not have been enough for the purpose of
setting aside the el ection.

My concl usion therefore on the issues regarding undue influ-
ence may be summed up as follows. There was a fair anount
of <circulation of /the panphlet, inthe Central hall of
Parliament anong nenbers of the electoral ~ college by a
nunber of them Undeni ably there was consi der abl e
publication of it by post bothto electors in_ Delhi and
out si de. The nere dissem nation of the pamphlet did not
amount to exercise of any undue influence or -interference
with any electoral right. It had to be followed up either
by a personal verbal appeal or an appeal ~in witing but
there was no evidence thereof in this case. There 'was no
appeal to Muslimmenbers on grounds of religion to vote in
favour of the respondent in preference to Sri Sanjeeva
Reddy. There was no evi dence of exercise of undue i'nfluence
by Central Mnisters over any nenbers of the ‘electora
college by any threat that in case they failed to vote for
the respondent they would | ose the patronage of the Prineg,
M nister. The offence of undue influence was not ~ comm tted
by the respondent or any of his workers. The respondent
hi nsel f was not guilty of any such conmmi ssion. There was no
conmi ssion of the of fence of undue influence by anybody with
the connivance of the respondent and the result of the
election was not nmaterially affected as a result ~of any
conmi ssion of the offence of undue influence.

As regards issue 4(a) in Election Petitions 4 and 5 of . 1969
ny view is that sone of the allegations nade in paragraphs
8(3) and (13) of the petition would be sufficient pleading
of conmi ssion of undue influence under s. 1 8 (1) (a) of the
Presidential and Vice-Presidential Elections Act, 1952. As
regards i ssue 4(b) the, only allegation whi ch was
subst anti at ed was a fair amount of publication and
di ssem nation of this scurrilous panphlet which by itself

did not anount to the exercise of undue influence. Sr
Abdul Ghani Dar’s evidence on this point is whol | y
unaccept abl e. My answer to issue 4(c) in all its branches

is in the negative.

We indicated on the 11th May 1970 that we would not award
any costs to either side. As the respondent has succeeded
in the petition nornmally he could expect to get an award of
costs in his favour. But one cannot overlook the fact that
the bulk of the oral evidence in this case centered round
the question as to whether there was publication of the
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scurrilous panphlet in the Central hall of Parliament. A
very large nunber of petitioners’ witnesses cane to give
evidence in support of it while the respondent examined a
host of witnesses to disprove this fact. Although in the

view | have taken it was not necessary to nane the persons
who were qguilty of such publication | have already
i ndicated that quite a nunber of
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menbers of Parlianment was responsible for it. The hearing
of this case was protracted unreasonably by the exam nation
of witnesses on this one question and as the respondent has
not succeeded in disproving dissem nation of the panmphlet in
the Central hall it could not be right to make an award of
costs in his favour. The litigation was not one of an
ordinary type and it was conducted with great zeal on either
si de. It bhas divulged asad lack of responsibility and
uprightness in the elected representatives of the people
figuring either  as wtnesses for the petitioners or as
wi t nesses or the respondent. I|n a case like this where both
sides are responsible for putting.into the witness box a
| arge nunber of persons who del iberately gave evi dence which
was not true, the proper course is not to award costs even
to the successful party.

G C Petitions di sm ssed.
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