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HEADNOTE

JUDGVENT:
JUDGMENT

NANAVATI , J.

Leave granted.

In spite of serious criticismby the H gh Court, in the
earlier proceedings between the parties, that the Governnent
had abused its powers -and indulged into favouritism and
nepotism the Governnent has again tries to frustrate the
legitimate rights of the direct recruits i'n order to favour
and protect those ad hoc pronotees who are alleged to be
rel ations and favourites of M ni sters, Menber s of
Legi sl ative Assenblies and Secretaries to the Governnent.
The wwong committed is not only required to be set at
naught, but the Governnent also deserves to be criticised
for acting in that nmanner.

Even though U.P. Palika (Centralised) Service Rules
(for short the Rules) were framed in 1966 for recruitnment to
the various posts nentioned therein and even though under
Rule 20 the posts of Sahayak Nagar Adhikaris had to be
filled up in equal nunbers by pronotion and direct
recruitnent, the Government  went on making ad hoc
appointnents to those posts for ten years. Even when the
process of recruitment for the said posts had started in
1976 and in all 14 persons were selected by (the Public
Service Conmi ssion (hereinafter referred to as the PSC) the
CGovernment appointed only four persons, selected candi dates
who were not given appointnents, therefore, filed Wit
Petition No. 279 of 1980 in the All ahabad H gh Court for a
wit of mandamus directing the CGovernnent to appoint 't hem
Pursuant to the interim order passed in that petition,
Appellant Nos. 4 and 13 and other regularly selected
candi dates were given appointnents. |In order to accommopdate
those direct recruits, the Governnment was really required to
termnate the services of as nmany ad hoc appointees,
i ncluding the respondents. Instead of doing so, with a view
to favour them the Governnment pronoted themto the higher
posts of Up Nagar Adhikaris on ad hoc basis. The appell ants,
therefore, challenged pronotions of those respondents and
ot her pronotees by filling Wit Petition No. 2808 of 1980 in
the All ahabad H gh Court on 4.3.82. The High Court allowed
the wit petition, quashed the pronotion of the respondents
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and directed the Government to prepare a seniority list and
nake pronotion to higher posts of Up Nagar Adhikaris in
accordance with Rules 20 and 21 of the Rules. That order was
chal l enged by the State CGovernnent and ad hoc appointees in
this Court but their special |eave petitions were disni ssed.

On 23.5.84, the Governnent issued an order prescribing
that only those who had permanently and substantively served
in the capacity of Sahayak Nagar Adhikaris for six years
will be eligible for pronotion to the posts of Up Nagar
Adhi karis and that only those officers who had permanently
served on the posts of Up Nagar Adhikaris would be eligible
for selection grade for those posts provided they have
conpleted 15 years of service as Up Nagar Adhikari/ Sahayak
Nagar Adhi kari and five years’ service as Up Nagar Adhikari.
Thereafter, on 30.8.84, the Government inserted Rule 21A in
the Rules for regul arising the services of ad hoc enpl oyees.
Again, on 20.11.84, the Governnment amended its earlier order
dated 23.5.84 and provided that only those officers who have
permanent 'y or substantively served as Up Nagar Adhikaris
will be ‘eligible for the selection grade provided they have
conpl eted 15 years' service as Up ~Nagar Adhikari/ Sahayak
Nagar Adhi kari and five years’ service as Up Nagar Adhikari.
On 23.3.1995, the CGovernnent anmended the seniority list of
Sahayak Nagar Adhikaris. It rightly included only those who
were directly recruited and those who were regularly
pronmoted to those posts. Those who were ad hoc appoi nt ees
were not included in the said list. But soon thereafter on
17.5.85, the Governnent, exercising its power wunder the
newy introduced Rule 21A, regularised the services of
respondents and ot her ad hoc appoi ntees. Even though regul ar
appoi ntees on the posts of Sahayak Nagar Adhikaris were
entitled to substantive pronbtion to the posts of Up Nagar
Adhi karis, they were given pronmotions on ad hoc ' basis.
Again, the Governnent granted ad  hoc pronmotions 'to the
respondents and other ad hoc appointees even though they
were not eligible and in order to favour teem the
Government on 29.7.86 passed an order that sel ection grade
in any post will be available only on 20 per cent posts and
that the mininmum service. On 13.10.93, the Governnent
granted selection grade to the respondents and ot her ad hoc
enpl oyees who were regularised only on 17.5.85, but denied
benefit to the appellants and other regular enployes even
t hough they were seniors.

The appel lants, therefore, challenged the said order
dated 13.10.93 by filing Wit Petition No.-39776 of 1993 in
the Allahabad H gh Court. During the pendency of the
petition the Governnment published a seniority list show ng
the appellants as seniors to the respondents. The  High
Court, therefore, held that in viewof that seniority list
the lis between the parties did not survive. As regards
their specific grievance that in spite of show ng them as
seniors in the seniority lists they are not given selection
grade, the Hi gh Court observed that for getting that relief
the appellants should nmove the authorities concerned. So
wi t hout considering the propriety and legality of the order
dated 13.10.93 which was challenged in the petition, the
H gh Court disposed of the petition with that observation
The appel | ants have, therefore, filed this appeal

It is difficult to appreciate how the H gh Court could
hold that in view of the seniority |list dated 31.12.94 the
grievance of the appellants did not survive. The appellants
had chall enged the action of giving selection grade to the
respondents and ot her ad hoc appoi ntees who were regul ari sed
only on 17.5.85 and thus were their juniors. They had al so
sought a mandamus directing the Governnent to grant them




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 4

sel ection grade fromthe date they have becone entitled to
it in accordance with the Governnent order dated July 29,
1986. It was their grievance that the Governnent was w ongly
treating those ad hoc appointees as regul ar appoi ntees from
a date earlier than 17.5.85. In view of these facts and
circunmstances it was not proper for the Hgh Court to
dismss the petition on the ground that the list did not
survive and |eave the appellants again to the nercy of the
CGovernment whi ch was out to defeat their legitimte claimns.

Rul e 21A provides for regularisation of service of ad
hoc enpl oyees by treating them as persons appointed in the
service on the date of their regularisation. Rule 9 provides
that a person appoi nted under that Rule shall be entitled to
seniority only fromthe date of appointnent after selection
in accordance with the said rules and shall, in all cases,
be placed bel ow the enployees appointed in accordance with
the procedure for direct recruitment prior to t he
appoi ntnent of _such persons under those Rules. In view of
these statutory Rules, the Governnent could not have treated
the respondents -and other ad hoc enpl oyees whose services
were regularised on 17.5.85 as persons regularly appointed
froman earlier date. Nor could the Government have counted
seniority from an earlier dated either for pronotion to the
hi gher post or for the purpose of giving selection grade.

In spite of this clear position, the Governnent by its
letter dated March 23, 1993 inforned the Director of Loca
Bodi es, U P., Lucknow that the Government,  in exercise of
powers under Rule 40(2) of the Rules, has passed and order
to the effect that the date of confirmation of the enpl oyees
working in the UP. Palika (Central) Service since before
the year 1977 and who have not been sel ected t hrough PSC and
who have not been regularised on the posts but are
continuously working, shall be determned as under

" (i) The enpl oyees appoi nted on ad

hoc basis and working continuously

shall be made pernmanent. on -that

just 2 years after the date of

joining on which post the enployee

joined his after being appointed."

The Government thereby has tried to give seniority to
the respondents and those ot her ad hoc enpl oyees by treating
them as permanently appoi nted pronotees since 2 years after
the date of their joining the posts as Sahayak  Nagar
Adhi karis. Thus the respondents and other ad hoc enpl oyees
who had been appointed tenporarily and whose services were
not regular and were regularised only on 17.5.85, will have
to be treated as permanently appointed in 1974, as they were
for the first tine appointed on those posts in 1972. The
sai d order was not challenged in the wit petition as it had
not cone to the notice of the appellants. It has been filed
in this Court along with the counter affidavit of Respondent
Nos. 3,7,8 and 9 and is relied upon by all the respondents.
This order also deserves to be quashed as it is not
consistent with the statutory Rules. It appears to have been
passed by the Governnent to oblige the respondents -and
simlarly situated ad hoc appoi nt ees.

We, therefore, allow this appeal and direct the
Government not to treat any ad hoc Sahayak Nagar Adhikari
who was originally appointed on ad hoc basis and whose
service was regularised only on 17.5.85 as senior to the
direct recruits who were appointed before that date. W al so
guash and set aside the order passed by the Governnent under
Rule 40(2) of the Rules whereby the enpl oyees appoi nted on
ad hoc basis and working continuously have been nmade
per manent on those posts with effect form2 years after the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

date of joining on those posts. The Governnment is Directed
to consider the seniority of the appellants and respondents
as stated above and further consider the case of the
appel l ants for selection grade accordingly and also in
accordance with the Governnment order dated July 29, 1986.
The Government shall grant themthe said benefit i mediately
if they are found to be eligible for the sane. The
CGovernment shall conplete the whole exercise within a period
of two nonths fromtoday. In the facts and circunstances of
the case, there shall be no order as to costs.




