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ACT:

Constitution of India, 1950, Arts. 19(1)(g), 32--U. P
Muni ci palities Act, 1916, ss. 293 ( 1), 298(2)(g)(d)--Minic-
i pal bye-laws-Bye-1law i nposing fee for carrying on whol esal e
trade in vegetables and fruits within municipal area--Valid-
ity--Restraint on f undanent al right to carry on
trade--Licence and tax, difference.

HEADNOTE

There is a difference between a tax like the incone-tax
and a licence fee for carrying on an occupation, trade or
business. A licence |l ee on a business not only takes away
the property of the licensee but al so operates as a restric-
tion on his fundanental

573
right to carry on his business. Therefore if the inmposition
of a licence fee is without authority of law it can be

chal | enged by way of an application under Art. 32.

Under Art. 19(1) (g) of the Constitution a citizen has
the right to carry on any occupation, trade or business and
the only restriction on this unfettered right is the author-
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ity of the State to nake a law relating to the carrying on
of such occupation, trade or business as nentioned in cl
(6) of that article as anended by the Constitution (First
Anmendnent) Act, 1951. |If therefore a licence fee inposed
for ~carrying on an occupation, trade or business cannot be
justified on the basis of any valid | aw, no question of its
reasonabl eness can arise, for an illegal inpost nust at al
times be an unreasonable restriction and wll necessarily
infringe the right of the citizen to carry on his occupa-
tion, trade or Dbusiness under Art. 19(1) (g), and such
i nfringement can properly be nmade the subject natter of a
chal | enge under Art. 32 of the Constitution

Bye-law No. 1 of the Bye-laws of the Town Area Commttee
of Jalalabad (in the United Provinces) provided that no
person shall sell or purchase any vegetables or fruit within
the prescribed linmts of the Town Area Committee by whole-
sale or auction, wthout paying the fees fixed by these
bye-laws to the'licensee appointed by the Town Magistrate.
Bye-law No. 4 (b) provided that any person can sell in
whol esal e at any place in the town area provi ded he pays the
prescribed fees to the licensee. A person who had been
carrying on the business of whol esal e dealer in vegetables
and fruits in his own shop at Jal al abad for a period of
seven years applied for protection under Art. 32 contending
that these bye-laws infringed his fundanental right to carry
on his trade guaranteed by Art. 19 (1) (g) and were there-
fore void.

Held, that s. 293 (1) and s. 298 (2) (J) (d) of the UP
Munici palities Act, 1916, as anended at the tine they were
extended to the town areas in the United Provinces did not
enpower the Town Area Conmittee to nmake any bye-law autho-
rising it to charge any fees otherw se than for the use and
occupation of any property vested in or entrusted to the
managenent of the Town Area Comm ttee including any public
street. The bye-laws in question which inposed a charge on
the wholesale dealer in the shape of the prescribed fee,
irrespective of any use or occupation by him of inmovable
property vested in or entrusted to the nanagenent of the
Town Area Committee including any public street, are’ obvi-
ously wultra vires the powers of the Committee and,” there-
fore, the bye-laws cannot be said to constitute avalid |aw
which alone may, under Art. 19 (6) of the Constitution
inmpose a restriction on the right conferred by Art.  19(1)
(9). In the absence of any valid law authorising it, such
illegal inposition nmust undoubtedly operate as an illega
restraint and nust infringe the unfettered right ~of the
whol esal e dealer to carry on 74
574
his occupation, trade or business which is guaranteed to him
by Art. 19 (1) (g) of our Constitution.

Kairana case [1950] S.C.R 566 and Ranji Lal v:- Income-
tax Officer, Mhindargarh [1951] S.C. R 127 distingui shed.

JUDGVENT:

ORIG NAL JURI SDI CTION: Petition No. 132 of 1951. Peti -
tion wunder Art. 32 of the Constitution for a wit in the
nature of nmandarmus. The material facts are set out in the
j udgrent .

Nuruddi n Abroad for the petitioner

K. N. Aggarwal for the respondents.

1952. February 27. The Judgment of the Court was delivered
by

DAs J.--This is an application under article 32 of the
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Constitution made by Mohammad Yasin for the protection of
his fundanental right of carrying on his business which
according to him is being infringed by the respondent.

The case sought to be nmade out in the petition may be
shortly stated as foll ows: --

The petitioner is a wholesale dealer in fresh vegetables
and fruits at Jalalabad in the district of Miuzaffarnagar in
the State of Uttar Pradesh and clainms to have been carrying
on such business for the last 7 years or so at his shop
situated in the town of Jal al abad. The vegetable and fruit
growers used to bring their goods to the town and get them
auctioned through any of the vegetable dealers of their
choice who used to charge one anna in the rupee as and by
way of conmmi ssi on. The respondent Conmittee which is a
Town Area Conmittee has franed certain bye-laws under which
all right and power to levy or collect comission on sale or
purchase of vegetables and fruits within the limts of the
town vest in the respondent Committee or any other agency
appoi nted by the Comittee and no one except the respondent
Conmittee is authorised to deal in whol esale vegetables and
fruits and collect the comr ssion thereof in any place and
in any event. The respondent Conmmittee has by auction given
the contract for sal e of
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veget abl es and fruits and for collecting the comm ssion for
the current year to the respondent Bi shanber who, it s

all eged, has never dealt in vegetables and fruits The
respondent Committee has not set up any market nor has it
framed any bye-laws for issue of licences to the vegetable
and fruit merchants. The bye-laws al so provide for prosecu-
tion for the breach of any of the provisions of these bye-
laws. Although, in terns, there is no absolute prohibition
agai nst carrying on business as whol esal e dealer in vegeta-
bles and fruits, the result of the bye-laws requiring the
whol esal e dealers to pay the prescribed fee of one anna in

the rupee to the contractor who holds the monopoly 'is, in
effect, to bring about a total prohibition of the /business
of the wholesale dealers in vegetables and fruits. The

petitioner contends that by granting a nonopoly of the right
to do whol esal e business in vegetables and fruits "to the
respondent Bishanber the respondent Conmittee has - in effect
totally prevented the petitioner fromcarrying on his busi-
ness and has thereby infringed his fundanental  ri ght
under article 19(1)(g) of the Constitution. |In the alterna-
tive, the petitioner contends that the respondent” Conmittee
has no legal authority to inpose a tax of the kind it has
sought to do, that the inposition of a tax calcul ated at one
anna in the rupee is in the nature of a sale-tax and cannot
be regarded as a |icence fee and such wunauthorised i npost
constitutes an illegal restraint on his fundanental  right
under article 19 (1) (9).

The notice of nmotion has been served on the respondent
Conmittee as well as on respondent Bi shanber. The respond-
ents have entered appearance and filed an affidavit in
opposition to the present application affirnmed by their
agent on record Paragraph 4 of that affidavit is as follows

"4. Paragraphs 4, 5, 6 and 7 of the petition are wong
and m sl eading and do not convey the correct idea. |If the
bye-laws are read frombeginning to end, the correct posi-
tion is that the Town Area Conmittee has |lawfully inposed
certain taxes on the purchase
576
and sale of fruits and vegetables within the anbit of the
Town Area; and instead of collecting the aforesaid taxes
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departnmentally the Commttee finds it nore convenient and
| ess expensive to auction the 'right to collect the taxes’
and give the contract to the highest bidder or whonsoever it
thinks fit and proper. There is absolutely no restriction on
anybody who wants to purchase or anybody who wants to sell
only he nmust pay the prescribed tax to the Town Area Commt -
tee through the Contractor. The market is open, and wit
large throughout the territory of the Town Area Committee
and anybody can purchase from anybody and anybody can sel
to anybody, wthout any control or intervention by the
Contractor, whose position is sinply that of a taxcollector
on behalf of the Town Area Committee. Instead of getting the
pay, he gets the profits, if any, and runs the risk of
incurring losses if his gross realisations are |ess than
what he paid. This is clearly the position, and it s
submitted, there is nothing wong with it legally and no
interference of the petitioner’s rights."

The petitioner has to his petition annexed copies of a
set of bye-laws dated June 24, 1942, and a copy of a resol u-
tion of " the respondent Commttee dated March 16, 1950,
recomending the addition of several bye-laws to the previ-
ous bye-laws. At the hearing of the petition before us it
was agreed by and between counsel on both sides that the
petition has to be disposed of on the basis of the bye-Ilaws
of 1942 only and | earned counsel for the respondent Commt-
tee has produced the original bye-laws of 1942 before us.
Bye-law 1 only provides that no person-shall sell or pur-
chase any vegetable or fruit within the prescribed limts of
t he Town Area Conmittee, Jalalabad by whol esal e or
auction,w thout paying the fee fixed under these bye-I|aws
to the licensee appointed by the Town Magistrate. Bye-law 4

(b) expressly provides that any person can sell in wholesale
at any place in the Town Area provided he pays the pre-
scribed fees to the licensee. It is, therefore, clear that

these byel aws do not in terns, prohibit anybody from dealing
in vegetables and fruits as alleged by the petitioner

577

and in this respect they materially differ fromthe bye-|aws
which this Court had to consider . in the Kairana case(l)
whi ch consequently does not govern this case.

Learned counsel, however, contends--and we think wth
consi derable force and cogency--that although, in form
there is no prohibition against carrying on any wholesale
busi ness by anybody, in effect and in substance the bye-laws
have brought about a total stoppage of the whol esal e deal -
ers’ business in a comercial sense. The whol esal e -deal ers,
who wll have to pay the prescribed fee to the ~contractor
appoi nted by auction, will necessarily have to (charge the
growers of vegetables and fruits sonething over . and  above
the prescribed lee so as to keep a nargin of profit for
thensel ves but in such circunstances no grower of vegetables
and fruits will have his produce sold to or auctioned by the
whol esal e dealers at a higher rate of conm ssion but al
of themwll flock to the contractor who will only charge
them the prescribed comission. On the other hand, iif the
whol esal e dealers charge the growers of vegetables and
fruits only the conmission prescribed by the bye |aws they

will have to nmke over the whole of it to the contractor
wi t hout keeping any profit themselves. |In other words, the
whol esal e deal ers w | be converted into nere tax col-

lectors for the contractor or the respondent Committee
wi thout any renuneration fromeither of them |In effect,
therefore, the bye-laws, it is said, have brought about a
total prohibition of the business of the wholesale dealers
in a commercial sense and froma practical point of view
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W are not of opinion that this contention is unsound or
unt enabl e.

Learned counsel for the petitioner, however, does not
leave the matter there. He goes further and urges that the
respondent Committee has no legal authority to inpose this
fee of one anna in the rupee on the value of goods sold or
auctioned and that such inposition is in the nature of a
sale tax rather than a licence fee
(1) [1950] S.C.R 566.

578

Learned counsel for the respondent in reply takes a
prelimnary objection to this |line of argument. He points
out that as the levying of a tax without authority of lawis
specifically prohibited under article 265 of the Constitu-
tion, article 81(1) nust be construed as referring to depri-
vation of property otherwise than by levying of a tax and
that Ilevying of atax in contravention of article 265 does
not anount to a breach of a fundanental right. He contends,
on the authority of the decision of this Court in Ranjilal

v. Income-tax O ficer, Mhindargarh(1l), that while an ille-
gal inmposition of tax may be challenged in a properly con-
stituted suit, it cannot be-questioned by an application
under article 32. This argunment overlooks the difference
between a tax like theincome-tax and a licence fee for

carrying on a business. A licence fee on a business not only
takes away the property of the licensee but al so operates as
a restriction on his right to carry on his - business, for
wi t hout payment of such fee the business cannot be carried
on at all. This aspect of the nmatter was not. raised or
considered in the case relied onby the | earned counsel, and
that case, therefore, has no applicationto the facts of
this case. Under article 19(1) (g) the citizen has the right
to carry on any occupation, trade or business which right
under that clause is apparently to be unfettered. The only
restriction to this unfettered right i's the authority of the
State to make a lawrelating to the carrying on of @ such
occupation, trade or business as nentioned in clause (6) of
that article as anended by the Constitution (First Anend-

ment) Act, 1951. |If therefore, the licence fee cannot be
justified on the basis of any valid law no question of its
reasonabl eness can arise, for an illegal inmpost nust at all
times be an unreasonable restriction and wll necessarily

infringe the right of the citizen to carry on his _occupa-
tion, trade or business under article 19 (1) (g) and such
i nfringenent can properly be nmade the subject-natter ~of a
chal | enge under article 32 of the Constitution.
(1) [1951] S.C. R 127.
579

Learned counsel for the respondents then refers us to
the U P. Town Areas Act (No. 11 of 1914) which governs the
respondent Committee. Section 14 of this Act requires the
Conmittee to annually deternmine and report to the District
Magi strate the amount required to be raised in any town area
for the purposes of this Act and provides that the anpunt so
determ ned shall be raised by the inposition of a tax to  be
assessed on the occupiers of houses or lands wthin the
l[imts of the town area according either to their genera
circunstances or to the annual rental value of the houses or
| ands so occupied by themas the Conmittee nmay determ ne
There were, at the time when the bye-laws of the respond-
ent Conmittee were framed, five provisos to this section
none of which authorised the inposition of any tax on any
busi ness and, therefore, they have no bearing on the ques-
tion now under consideration. Learned counsel for the
respondents, however, draws our attention to section 38 of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

the Act which authorises the Provincial Governnent by noti-
fication in the Oficial Gazette to extend to all or any or
any part of any town area any enactnent for the tine being
in force in any nunicipality in the United Provinces and to
declare its extension to be subject to such restrictions and
nodifications, if any, as it thinks fit. Then he proceeds to
draw our attention to Notification No. 397/ XlI-871-E, dated
the 6th February, 1929, whereby, in supersession of al
previous notifications, the Provincial Government, in exer-
ci se of the powers conferred by section 38(1) of the United
Provinces Town Areas Act, 1914, extended the provisions of
sections 293(1) and 298(2) (J) (d) of the United Provinces
Muni cipalities Act (11 of 1916) to all the town area in the
United Provinces in the nodified formset forth therein. The
original bye-laws produced by |earned counsel purport,
however, to have been franmed by the respondent Committee
under sections 298 (2)(F)(a)and 294 of the United Provinces
Muni ci palities Act (11 of 1916). We have not been referred
to any notificati on whereby section '294
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of the United Provinces Minicipalities Act was extended to
the respondent Conmittee. |t appears, however, that the
bye-l aws of the respondent Comrmittee were revised in Septem
ber 1942 and were then said to have been made under section
298 (2) (J) (d). It wll have, therefore, to be seen wheth-
er these bye-laws cone within The purvi ew of section 298 (2)
(J) (d) as nodified in their application to the respondent
Conmittee. It will ‘be noticed that under section 298 (2) (J)
(d) as nodified as aforesaid the respondent Conmittee is
aut horised only to nake bye-|laws fixing any charges or fees
or any scale of charges or fees to be paid under section
9.93(1) and prescribing the tinmes at which such charges or
fees shall be payabl e and designating the persons authorised
to receive paynent thereof. Section 293(1), as nodified,
aut horises the respondent Committee to charge fees to be
fixed by bye-laws or by public auction or by agreenent for
the use or occupation (otherw se than under a | ease) of any
i movabl e property vested in, or entrusted to the managenent
of the Town Area Conmittee, including any public street or
place of which it allows the use or occupation whether by
allowing a projection thereon or otherw se. Bye-law 1 of the
respondent Committee to which a reference has already been
made forbids a person fromusing any land within the limts
of the town area for the sale or purchase of fruits -and
vegetables w thout paying the prescribed fee. Bye-law 4
(b), however, allows any person to sell in wholesale at any
place in the town area, provided he pays the prescribed fees
to the licensee. These bye-laws do not purport to fix a fee
for the use or occupation of any inmovable property vested
in or entrusted to the nanagenent of the Town Area Committee
i ncludi ng any public street or place of which it allows the
use or occupation whether by allowing a projection thereon
or otherwi se. Sections 293(1) and 298(2) (J) (d) of the
United Province Municipalities Act, 1916, as anended at the
time they were extended to the town areas in the United
Provi nces do not enpower the Town Area Conmmittee to nake any
bye-law authorising it to
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charge any fees otherw se than for the use or occupation of
any property vested in or entrusted to the managenent of the
Town Area Conmmittee including any public street. Therefore,
the bye-laws prima facie go nmuch beyond the powers con-
ferred on the respondent Conmittee by the sections nen-
tioned above and the petitioner conplains against the en-
forcement of these bye |aws against himas he carries on
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business in his own shop and not in or on any imobveable
property vested in the Town Area Conmittee or entrusted to
their managenment. Learned counsel for the respondent Conmit-
tee, however, urges that the growers of vegetables and
fruits come on foot or in carts or on horses along the
public street and stand outside the petitioner’s shop and
for such use of the public street the respondent Conmittee
is well withinits powers to charge the fees. Fromthe way
the case was fornulated by the | earned counsel, it is quite
clear that iif anybody uses the public street it is the
growers of vegetables and fruits who cone to the petition-
er’s shop to get their produce auctioned by the petitioner
and the petitioner cannot be charged with fees for use of
the public street by those persons. In our opinion, the
bye-laws which inmpose a charge on the wholesale dealer in
the shape of the prescribed fee, irrespective of any use or
occupation by himof immoveable property vested in or en-
trusted to the managenent of the Town Area Conmittee includ-
ing any public street, are obviously ultra vires the powers
of the ‘respondent Commttee and, therefore, the bye |aws
cannot be said to constitute a valid |aw which alone nay,
under article 19(16) of the Constitution, ofinpose a restric-

tion on the right conferred by article 19(1) (g). In the
absence of any valid lawauthorising it, such illegal inpo-
sition must undoubtedly operate as an illegal restraint and

must infringe the unfettered right of the whol esale dealer
to carry on his occupation, trade or ~ business which is
guaranteed to himby article 19(1) (g) of our Constitution
75
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In this view of the matter the petitioner is entitled
to a suitable order for protection of his fundanental right.
The prayer in the petition, however, has been expressed in
| anguage nuch too wi de and cannot be granted in that  form
The proper order would be to direct the respondent Conmittee
not to prohibit the petitioner fromcarrying on the busi-
ness of a whol esale dealer in vegetables and fruits wthin
the limts of the Jal al abad Town Area Committee until proper
and valid bye-laws are framed and thereafter ~ except in
accordance with a licence to be obtained by the petitioner
under the bye-laws to be so franed. The respondent Commit-
tee will pay the costs of this application to the petition-
er.
Agent for the petitioner: Naunit Lal
Agent for the respondent: P.C. Aggarwal .
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