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ACT:

Representati on of the People Act,  1951-Wether High
Court can entertain a petition questioning an el ection under
Article 226 of the Constitution and rectify an error in the
process of election before declaration of result of election
hel d under the provisions.

HEADNOTE:
%

The Governor of Maharashtra by a notification  dated
18th Septemnber, 1987, issued under  section 16 of the
Representation of the People  Act, 1951 ('the Act’) called
upon six local authorities Constituencies in the State of
Maharashtra to elect one nenber from each of ‘the said
constituencies to fill the wvacancies in the -Maharashtra
Legi sl ature Council . On the same  day, the Election
Conmi ssion of India, the appellant, issued a notification
under section 30 of the Act fixing the calendar of events
for the purpose of holding the elections. GOsmanabadcunt
Latur-Beed Local Authorities constituency was one of the
said six constituencies. Under the notification of the
El ecti on Conmi ssion, the |last date for the withdrawal of the
candi datures was 28th Septenber, 1987 and the poll, if
necessary, was to be taken on the 18th Cctober, 1987 and the
entire election process was to be conpleted wthin  21st
Oct ober, 1987.

Respondents 1 to 5 filed a wit petition in H-gh Court
challenging the wvalidity of the notification issued by
El ecti on Commi ssion on 18th Septenber 1987, on the ground
that the notification was invalid because the Zilla Parishad
of OCsmanabad and Latur districts which were wthin the
constituency had not been constituted and the Adm nistrators
were appointed to run the said Zlla Parishads and,
therefore, the nenmbers of the Zilla Parishads who were
entitled to take part in the said elections had been
deprived of their right to participate in the said election
Along with the wit petition, an application was nade
praying for the postponenent of the |ast date of wthdrawal
of the candidates from 28th Septenber, 1987 to 1st October
1987. A Single Judge of the H gh Court passed an order on
Sept ember 26, 1987, issuing notice on the wit petition and
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passing an interimorder ex-parte directing the postponenent
of last date of withdrawal of the candidatures from 28th
Septenber, 1987 to Cctober 1, 1987. On Cctober 1. 1987. a
Di vi si on Bench of

879

the Hgh Court dismssed the wit petition. The H gh Court
did not take any observation as to the effect of the interim
order passed by it earlier on the election progranme.

18 Candi dates withdrew their candi dature by 1st
Oct ober, 1987, the last date for withdrawal of candi datures
as per the interim order passed by the Hi gh Court. In the
ci rcumst ances, the El ection Conm ssion postponed the date of
poll from 18th October, 1987 (as originally notified) to
18th Novenber, 1987, in conpliance with the spirit
underlying section 30(d) of = the Act, which contenplated an
interval of 20 days between the |ast date for wthdrawal of
candi datures and the date of poll and notified the change of
the date of poll in-the official Gazette. It also notified
4t h Novenber, 1987 as the date before which the el ection had
to be conpleted instead of 21st October, 1987, originally
fixed.

On 16-10-1987, the respondents 1 to 5 filed a review
petition before the High Court, seeking a direction that the
el ection progranme ~mght be renotified on the ground that
clear 20 days’ interval was not there between the |ast date
of withdrawal of /candi datures and the date of pol
originally fixed, viz. 18th October, 1987. The H gh Court on
16th Cctober 1987, passed an order ~adjourning the case to
Cct ober 26, 1987 and staying the election fixed for the 18th
Cctober, 1987 till it passed further order on 26th Cctober
1987, even though it was brought to the notice of the High
Court that the Election Conm ssion had on 16.10.1987 al ready
postponed the date of poll from 18th Cctober, 1987 to 1st
Noverber, 1987. Aggrieved by theinterimorder in the wit
petition postponing the last date of wthdrawal 'of the
candi datures from 28th September, 1987, to Cctober 1, 1987
and by the interim order passed on Cctober 16, 1987 in the
Revi ew Petition, the Election Conmi ssion appealed to this
Court for relief by special |eave.

Al'l owi ng the appeal, the Court,

N

HELD: A dispute regarding election to the Legislative
Council of a State can be raised only under the provisions
contained in Part VI of the Act. Section 80 A of the Act
provides that the Court having jurisdiction to try on
el ection petition shall be the High Court. In view of the
non obstante clause contained in Article 329 of the
Constitution, the power of the Hgh Court to entertain a
petition questioning an election on whetever grounds under
Article 226 of the Constitution is taken away. If there was
any ground relating to the non-conpliance “with the
provisions of the Act and the Constitution on which the
validity of any election process could be questioned, the
person interested in question-

880

ing the election has to wait till the election is over and
institute a petition in accordance with section 81 of the
Act calling in question the election of the successfu

candidate within forty five days fromthe date of election
of the returned candidate but not earlier than the date of
el ection. The High Court even though it had issued an
interimorder in the wit petition on 26.9.1987 postponing
the last date for withdrawal of the 13 candidatures to 1st
Cct ober, 1987, dismissed the petition by its judgrment dated
1.10.1987. Having dismissed the petition on 1.10.1987, the
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Hi gh Court committed a serious error in entertaining a
review petition in the very sanme wit petition on 16.
10. 1987 and passing an order staying the election which had

been earlier fixed for 18.10.87 till further orders "l ooking
to the nandatory provisions of section 30 of Representation
of the People Act." The High Court failed to recall to its

mnd that it was not its concern under Article 226 of the
Constitution to rectify any error even if there was an error
conmitted in the process of election at any stage prior to
t he decl arati on of t he result of t he el ection
notwi t hstanding the fact that the error in question related
to a mandatory provision of the statute relating to the
conduct of the election. If there was any such error
conmitted in the course of the election process, the
El ection Commission had the authority to set it right by
virtue of power vested in it under Article 324 of the
Constitution as decided in Mhinder Singh GIl & Anr. v. The
Chief Election Comm sioner, New Delhi & Os., [1978] 2
S.CR 272, and to see that  the election process was
conpleted in a fair nanner. [886A-B, G H 887E-H|

In this case, 75% of the total electorate (including
the number of nmenbers of the Zilla Parishads of Osnanabad
and Latur districts who would have been voters had the said
Zilla Parishads been constituted) were entitled to vote.
Since the existing position in the constituency satisfied
the guideline prescribed by the Election Conm ssion, the
el ection fromthe said constituency had been ordered. It was
only on account of 'the interim order passed by the High
Court on 26.9.1987 postponing last date for wthdrawal of
the candidatures from28.9.1987 to 1.10.1987 and not on
account of any mstake committed by the Election Conm ssion
that the interval between the |last date of w thdrawal and
the date of poll, originally fixed as 18.10.1987 fell short
of the period of twenty days prescribed by clause (d) of
section 30 of the Act. After the judgment of the H gh Court
was pronounced dism ssing the wit petition on 1.10.1987, in
order to ensure that there was ‘an interval of /20 days
between the | ast date for wthdrawal of candidatures and the
date of poll, the Election Conmission had on its own
post poned the date of poll on 1.11.1987 and published a
notification in the official Gazette even before the Court
passed another interimorder on 16.10.1987 in

881

the Review Petition. Al these changes in the calendar of
events of the election canme about because of the earlier
interimorder of the H gh Court. It is not the law that

every non-conpliance wth the provisions of the Act or the
Constitution will vitiate an election. It is only when it is
shown that the result of the election was materially
af fected by such non-conpliance that the H gh Court would
have the jurisdiction to set aside an election in accordance
with section 100(1)(d)(iv) of the Act. [888C (G

The High Court grievously erred in entertaining the
review petition and passing an interimorder on 16.10.1987.
Both the interim orders-the one passed on 26.9.1987
postponing the |ast date of wthdrawal of the candi datures,
and t he ot her, passed on 16. 10. 1987-wer e wi t hout
jurisdiction. There was hardly any justification for
entertaining the review petition in the circunstances of the
case and issuing notice thereon particularly after the Hi gh
Court itself had rejected the wit petition on the ground
that it had no jurisdiction to interfere with the process of
election at that stage in view of the provisions of Article
329(b) of the Constitution. The Review Petition before the
Hi gh Court was |iable to be di smssed. The entire
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proceedings in the High Court anpbunted to a clear abuse of
the process of |aw. [889B-D

OBSERVATI ON:  The success of denpbcracy is dependent upon
the cooperation of the Legislature, the press, the politica
parties and above all the <citizenry, and each of them
di scharging the duties assigned to it. Every menber of the
body politic should play his legitimate role for the success
of the denobcracy. Sonme tines, the success of denocracy al so
depends upon the observance of restraint on the part of the
Constitutional functionaries. [888H, 889A- B

Inderjit Barua & Os. v. Election Comrission of India &
Os., [1985] Supp. 3 S.CR 225 A 1.R 1984 S.C. 1911; N.P.
Ponnuswam v. Returning officer Nanakkal Constituency and
Os., [1952] S.C.R 218; Lakshm Charan Sen & Ors. etc. v.
A. KM Hassan Uzzaman & Ors. ‘etc., [1985] Supp. 1 S.C R 493
and Mohinder Singh GIlI & Anr. v. The Chief El ection
Conmi ssioner, New Delhi-& Os. J [1978] 2 S.CR 272
referred to.

JUDGVENT:

ClVIL APPELLATE ~JURI SDICTION: Civil Appeal No. 2849 of
1987. (In Special Leave Petition (Civil) No. 12198 of 1987).

Fromthe Judgnent and order dated 26.9.1987 of the
Bonbay Hi gh Court in WP. No. 1459 of 1987
882

G Ramaswany, ' Additional Solicitor General and M. A
Subhashini for the Petitioner

Dr. Y.S. Chitale, A'M Khanwi |l kar, A S. Bhasne and Ms.
Jayshree Wad for the Respondents.

Dr. NM Chatate and S.V. Deshpande for the Intervenor

The Judgnent of the Court was delivered by

VENKATARAM AH, J. W are very nuch disturbed by the
manner in which the H gh Court of Bombay (Aurangabad Bench)
has interfered not once but twice wth the process of
el ection which was being held under the provisions of the
Representati on of the People Act, 1951 (hereinafter referred
to be ’'the Act’) to the Legislative Council of the State of
Maharashtra from the Osnanabad-cumLatur-cum Beed Loca
Aut horities Constituency. The Governor_ of Mharashtra by a
notification dated 18th Septenber, 1987 issued under section
16 of the Act called upon Si X | ocal authorities
constituencies in the State of Maharashtra to elect one
menber from each of the said constituencies-in order to fil
the vacancies in the Mharashtra Legislative Council which
had been caused by the retirenent of . the menber s
representing the said constituencies on the expiration of
their terms of office. On the sanme day the Election
Conmi ssion  of India, the appel l ant herein, issued a
notification under section 30 of the Act fixing the cal endar
of events for the purpose of holding the elections
accordi ngly. OGsmanabad- cum Latur-cum Beed Local Authorities
constituency was one of the six constituencies referred to
above. According to the notification issued by the El ection
Conmi ssion the last date for making nominations was 25th
Septenber, 1987. p The date for the scrutiny of nom nations
was 26th Septenber, 1987. The last date for the w thdrawa
of candidatures was 28th Septenber, 1987 and the date on
which the Poll, if necessary, was to be taken was 18th
Cctober, 1987. The entire election process had to be
conpleted within 21st Cctober, 1987. Respondents 1 to 5
Shivaji son of Vishwanath Gangane, Prof. K S. Shinde,
Prabhakar son of Bapurao Pudale, Shankarrao Madhavrao Mane
and Ashok son of Rangnath Magar filed a wit petition under
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Article 226 of the Constitution in Wit Petition No. 1459 of
1987 on Septenber 26, 1987 before the H gh Court of Bonbay
(Aur angabad Bench) challenging the validity of t he
notification issued by the Election Commission on 18th
Septenber, 1987 on the ground that the notification was
invalid because the Zilla Parishad of Osmanabad and the
Zilla Parishad of Latur district which

883

were within the constituency had not been constituted and
the Adnministrators were appointed to run the said Zlla
Pari shads and therefore the nenbers of the said Zlla
Pari shads who were entitled to take part in the said
el ecti ons had been deprived of their right to participate in
the said el ection. Al ong with the wit petition an
application was nmade for an interim order and the counse

who noved the said application just prayed for the
post ponenent of the | ast date for w thdrawal of candi datures
from28th  Septenber, 1987 to st October, 1987. It is not
clear why such a prayer was made. The |earned Single Judge
bef ore whom the wit petition cane up for consideration
however passed an order on Septenber 26, 1987 issuing notice
on the wit petition and passing an interimorder ex parte
directing the postponenent of the |ast date of w thdrawal of
candi datures from 28t h Septenber, 1987 to Cctober 1, 1987. A
Di vi sion Bench of 'the H gh Court which was presided over by
the learned Single Judge who had issued the interimorder
earlier heard the wit petition on Cectober 1, 1987 and
dismissed it by the order passed on the sane day. In the
course of its order the Division Bench relied on the
decision in Inderjit Barua & Ors v. Election Conm ssion of
India & O's., [1985] Supp. 3 S.C R 225=AIR 1984 S.C. 1911
which had laid down that the validity of an election process
under the Act could be challenged “only in an election
petition filed wunder the Act as provided by Article 329(b)
of the Constitution. Wiile dismssing the wit petition the
Hi gh Court did not make any observation as to the effect of
the interin order passed by it (earlier on the ‘election
programme. 18 candi dates wi thdrew their candi datures by I st
of Cctober, 1987 which was the last date for withdrawal of
candi datures as per the interimorder passed by the High
Court. In the circunstances the Election Conmi ssi-on
considered it fair to postpone the date of poll from18th
Cct ober, 1987 (as originally notified) to sonme later date in
order to secure conpliance with the spirit underlying
section 30(d) of the Act which contenplated aninterval of
20 days between the last date for withdrawal of candi datures
and the date of poll. Odinarily a week’s postponenment woul d
have been in the opinion of the Election Conm ssion adequate
in the present case but as the postponenent of one / week
would have led to the date of poll falling during the
festival season the Election Conmission revised the date of
poll as |Ist November, 1987 and notified the change of the
date of poll in the official Gazette on 15th Cctober, 1987.
The Election Conmi ssion also notified under the sane
notification the date before which the election had to be
conpl eted as 4th Novenber, 1987 instead of 2 1st Cctober,
1987 which was the date fixed for that purpose originally.
But on 16. 10.1987 respondent 1 to 5 filed a Review Petition
in Cvil Application for Review No. 2035 of 1987 before the
Hi gh

884

Court seeking a direction to the effect that the election
programme A night be renotified on the ground that clear 20
day’s interval was not there between the last date of
wi t hdrawal of candidatures and the date of poll which had
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been originally fixed as 18th October, 1987. The said Revi ew
Petition canme up for consideration on the 16th October, 1987
before the very same Bench which had dismissed the Wit
Petition earlier on Ist Cctober, 1987. On that occasion it
is alleged that it was brought to the notice of the High
Court by the learned counsel appearing for the State of
Mahar ashtra, Collector, Osmanabad and the Returning officer
for the osnanabad-Latur-Beed Local Authority Constituency
and the District Returning of ficer for Mahar ashtra
Legi sl ati ve Council Constituency No. 26, osnmanabad-Latur-
Beed Local Authority Constituency, osnmanabad, that the
El ecti on Comm ssion had on 15. 10.1987 already postponed the
date of poll from 18th Cctober, 1987 to the Ist Novenber,
1987. Despite the above subm ssion nade by the said counse

the Hgh Court was pleased to neke the follow ng order on
16th October, 1987.

"Notice before adm ssion. In this matter, the
election fixed for the 18th Cctober, 1987 will
have to be stayed till we pass further order on
26th COctober, 1987, looking to the nandatory
provision of section 30 of the Representation of
the People Act, S.O. till 26- 10- 1987."

The case was adjourned to Cctober 26, 1987 for hearing.
Aggrieved by the interim order passed in the wit petition
postponing the |ast date of wthdrawal of the candi datures
from28th Septenber, 1987 to Cctober 1, 1987 and by the
interimorder passed on Cctober 16, 1987 in the Review
Petition the El ection Commission has filed ‘this appeal by
speci al | eave.

The Special Leave Petition filed in the above case cane
up for hearing on Cctober 27, 1987. On that date this Court
directed issue of notice on the Special Leave Petition and
al so ordered stay of the operation of the stay order which
had been passed by the Hi gh Court. The El ecti on Conhmi ssion
was pernmitted to proceed with the election process. The
contesting respondents took notice of the petition in the
Court through their counsel. The case was adjourned to 30th
Cct ober, 1987 for final hearing. On 30th Cctober, 1987 the
case was heard and the Court passed the follow ng order

"Special |eave granted. The appeal is heard.
We allow the appeal, set aside the order dated 16.
| 0. 1987 pas-

885

sed by the Hi gh Court of Bonmbay at Aurangabad and
dism ss the Review Petition No. 2035 of 1987 in
wit petition No. 1459 of 1987. The ~Election
Conmi ssion shall proceed with the election in
accordance with |aw. Respondent Nos.. 1 to 5 shal
pay Rs.5000 by way of costs to the  appellant.
Reasons will follow "

The appeal was accordingly allowed wth costs. The
following are the reasons for allowi ng the appeal

Part XV of the Constitution contains the provisions
relating to the elections. Article 324(1) of the

Constitution vests the superintendence, direction and
control of the preparation of the electoral rolls for, and
the conduct of all elections to Parlianent and to the

Legi sl ature of every State and of elections to the offices
of the President and the Vice-President held wunder the
Constitution in the Election Comm ssion. Article 327 of the
Constitution provides that subject to the provisions of the
Constitution, Parlianent may from tine to tine by | aw make
provision with respect to all matters relating to, or in
connection with, elections to either House of Parlianment or
to the House or either House of the Legislature of a State
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including the preparation of el ect oral rolls, the
delimtation of constituencies and all other matters

necessary for securing the due constitution of each House or
Houses. In exercise of the power granted under Article 327
of the Constitution Parlianent has enacted the Act to
provide for the conduct of elections to the either House of
Parlianment, to the House or either House of the Legislature
of each State, qualifications and disqualifications for
menbershi p of those Houses, corrupt practices and other
offences in connection with such elections and the decision
of doubts and disputes arising out of or in connection with
the such elections. Article 329(b) of the Constitution
provides that notw thstanding anything contained in the
Constitution no election to either House of Parlianent or to
the House or either House of the Legislature of a State
shall be called in question except by an el ection petition
presented to such-authority and in such manner as may be
provided for by or under any law nade by the appropriate
Legi sl ature.

The 'disput es regardi ng the el ections have to be settled
in accordance ~with the provisions contained in Part VI of
the Act. Section 80 of the Act states that no el ection shal
be called in question except by an election petition
presented in accordance with the provisions of Part VI of
the Act. The expression ’'election” is defined by section

2(d) of the Act as an election to fill a seat or seats in
ei t her House of Parlia-
886

ment or in the House or either House of the Legislature
of a State A other than the State of Jammu and Kashm r. Thus
a dispute regarding election to the Legislative Council of a
State can be raised only under the provisions contained in
Part VI of the Act. Section 80A of the Act provides that the
Court having jurisdiction to try an election petition shal
be the High Court. An election petition has to be presented
in accordance with section 81 of the Act. In view of the non
obstante clause contained in Article 329 of the Constitution
the power of the Hgh Court to entertain a petition
guestioning an election on whatever grounds under Article
226 of the Constitution is taken away. The word el ection
has by long usage in connection wth the process  of
sel ection of pr oper representatives in denocratic
institutions acquired both a w de and a narrow neaning. In
the narrow sense it is used to nmean the final selection of a

candi date which nmay enbrace the result of the poll~ when
there is polling, or a particular candi date being returned
unopposed when there is no poll. In the wi de sense, the word

is used to connote the entire process culmmpating in a
candi date being declared elected and it is in this /wde
sense that the word is used in Part XV of the Constitution
in which Article 329(b) occurs. In NP. Ponnuswanm V.
Returning officer, Namakkal Constituency and Os, | [1952]
S.CR 218 this Court held that the scheme of Part XV of the
Constitution and the Act seens to be that any matter which
has the effect of vitiating an el ection should be brought up
only at the appropriate stage in an appropriate nanner
before a special Tribunal and should not be brought up at an
i nternedi ate stage before any court. Any other rmeaning
ascribed to the words wused in the article wuld lead to

anomal i es, whi ch the Constitution coul d not have
contenpl ated, one of thembeing any dispute relating to the
pre-polling stage. In the above decision this Court ruled

that having regard to the inportant functions which the
| egi sl atures have to performin denocratic countries, it had
al ways been recognised to be a matter of first inportance
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that elections should be concluded as early as possible
according to tine schedule and all controversial matters and
all disputes arising out of elections should be postponed

till after the elections were over so that the election
proceedi ngs mght not be wunduly retarded or protracted.
Hence even if there was any ground relating to the

nonconpliance wth the provisions of the Act and the
Constitution on which the validity of any el ection process
could be questioned, the person interested in questioning
the elections has to wait till the election is over and
institute a petition in accordance with section 81 of the
Act calling in question the election of the successfu

candidate within fortyfive days fromthe date of election of
the returned candidate but. not earlier than the date of
el ection. This view has been reaffirned by
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this Court in Lakshm Charan Sen & Os. etc. v. AKM
Hassan Uzzaman & Ors. etc., [1985] Supp. 1 SSC.R 493 and in
Inderjit Barua & O's etc. v. Election Comission of India &
Os. (supra). Realising the effect of Article 329 (b) of the
Constitution the High Court even though it had by oversi ght
issued an interimorder in wit Petition No. 1459 of 1987 on
26.9. 1987 post poni ng the  last date for wthdrawal of
candi datures to |Ist Cctober, 1987 dism ssed the petition by
its judgnent dated 1.10.1987. The relevant part of its
j udgrment reads as fol/l ows:

"The | chall enge must~ fail ~mainly on two
grounds. ‘First on the ground that the stage has
reached of w thdrawal s-of nom nations for the said
el ecti on which was infact, fixed on 30th but has
been post poned because of our orders-as on today.
Article 329(b) bars every chal'l enge " to any
election including all the election process which
comences from the date of notification in the
official Gazette, except by way of election
petition under the Representation of People Act.
M. Chapal gaonkar, appearing for the respondent
has relied upon a decision-reported in’ AIR 1984
Supreme Court page 1911 to support this plea that
all election including every el ection process nust
be challenged only by way of election petition
under the Representation of the People Act."

Havi ng thus dism ssed the petition on 1. 10.1987 the Court
conmitted a serious error in entertaining a Review Petition
in the very same wit petition on 16.1().1987 and passing an
order staying election which had been earlier fixed for 18.
[0.1987 till further orders "looking to the  mandatory
provi sions of section 30 of the Representation of the People
Act". The Hi gh Court tailed to recall toits mnd that it
was not its concern under Article '26 of the Constitution to
rectify any error even if there was an error committed in
the process of election at any stage prior to the
declaration of the result of the election notwthstanding
the fact that the error in question related to a mandatory
provision of the statute relating to the conduct of the
election If there was any such error committed in the course
of the election process the Election Commission had the
authority to set it right by virtue of power vested in it
under Article 324 of the Constitution as decided in Mbhinder
Singh GIl & Anr. v. The Chief Election Conm ssioner, New
Delhi & Os. [1978] 2 SSCR 272 and to see that the
el ection process was conpleted in a fair nmanner.
888

It is true that the Zilla Parishads of OGsnanabad and
the Latur districts had not been constituted and
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adm nistrators were functioning in their place. The tota
voters in the local authorities constituency in question
were 577 out. O which 533 were nmenbers of Minicipa
Councils and 44 were nenbers of the Zilla Parishads. Even if
the Zilla Parishads of osmanabad and Latur districts had
been in existence the total nunmber of their nenbers woul d
not have exceeded above 110. As such nore than 3/4th of the
voters entitled to vote in the constituency in question were
in existence. The Election Conm ssion had a guideline that
if at least 75% of the local authorities in a |oca
authority constituency were functioning and again at |east
75% of the voters in the total electorate were avail abl e,
then the el ectorate should be asked to elect their
representative to the Legislative Council. In the instant
case 75% of the total electorate (including the nunber of
nmenbers of the Zilla Parishads of Osmanabad and Latur
districts who would have been voters had the said Zlla
Pari shad been constituted) were entitled to participate.
Since the existing position in the constituency satisfied
the guideline prescribed by the Election Conm ssion, the
el ection fromthe said constituency had been ordered. It was
only on account of the interim order passed by the High
Court on 26.9.1987 postponing |ast date for wthdrawal of
candi datures from 28.9.1987 to 1.10.1987 and not on account
of any mistake committed by the Election Commssion the
interval between the last date of w thdrawal and the date of
pol|l which had been originally fixed as 18.10.1987 fel
short of the period of twenty days prescribed by clause (d)
of section 30 of the Act. After the judgment of the Hi gh
Court was pronounced dism ssing the wit petition on 1.
10.1987 in order to ensure that there was an interval of 20
days between the |ast date for the withdrawal of
candi datures and the date of poll, the Election Comm ssion
had on its own postponed the date of poll to 1.11.1987 and
had published a notification inthe official Gazette of the
State Government even before the Court passed  another
interimorder on 16.10.1987 in the Review Petition. Al
these changes in the calendar of events of the election in
guestion came about because of the earlier interimorder of
the High Court. It has to be stated here that it is not the
| aw t hat every non-conpliance with the provisions of the Act
or of the Constitution will vitiate an election. It is only
when it is showmn that the result of the election was
materially affected by such non-conpliance the Hi gh Court
would have jurisdiction to set aside an election in
accordance with section 100(1)(d)(iv) of the Act. The High
Court was in error in thinking that it alone had the
exclusive power to protect the denbcracy. The success of
denocracy is dependent upon the cooperation of / the
Legi sl ature, the Executive, the Judiciary, the Election
Conmi ssion, the press the
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political parties and above all the citizenry and each of
them di scharging the duties assigned to it. Every menber of
the body politic should play his legitinate role for the
success of the denocracy. Sone tinmes the success of
denocracy al so depends upon the observance of restraint on
the part of the constitutional functionaries.

We are constrained to observe that the H gh Court
grievously erred in entertaining the review petition and in
passing an interimorder on 16. 10.1987. W are of the view
that both the interim orders the one passed on 26.9.1987
postponing the |ast date of wthdrawal of candidatures from
28.9.1987 to 1.10.1987 and the other passed on 16.10.1987
wer e wi t hout jurisdiction. There was hardl y any
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justification for entertaining the review petition in the
circunstances of this case and for issuing notice thereon
particularly after the High Court. itself had rejected the
wit petition on the ground that it had no jurisdiction to
interfere with the process of election at that stage in view
of the provisions of Article 329(b) of the Constitution. The
review petition filed before the High Court was liable to be
di smissed. We directed respondents 1 to 5 to pay Rs.5,000 to
the appellant by way of costs since the entire proceedings
inthe H gh Court anpbunted to a clear abuse of the process
of law. These are the reasons for our order passed on 30.
10. 1987 al |l owi ng t he appeal

S. L. Appeal all owed.
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