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ACT:

H ndu Law - Chandurpur Jagir--Gant--ln perpetuity and
enjoynment from generation to generation--Succession to
i mpartible estate--Rul e of governance- - Consi derati on
of --Inconme of inpartible estate--Nature of.

HEADNOTE:

One Yesaji-2, ancestor of the parties rendered neritori-
ous mlitary service to Ranaji Scindia and in recognition
thereof, the Raja of Gmalior granted permanent jagir of
Chandurpura village together with the buildings situated in
100 Bighas of land and the residential Bada with right of
enjoynment and succession fromgeneration to generation. By
virtue thereof, the ownership, possession and enjoynment was
continued successively for seven generations upto Dwarkanath
by rul e of prinogeniture. Dwarkanath was the nephew  (broth-
er’'s son) O the respondent and father of appellant Nos. 1
and 2. Dwarkanath being mnor at the time of his succession
to the estate, the court of wards took over the nanagenent
and the respondent was appoi nted as Superintendent- and - on
his death, since appellants 1 and 2 were nminors Aruna Rai
their nother, initially nanaged the estate with the assist-
ance of the respondent and subsequently the respondent came
into full control and managenent. The respondent filed a
suit for partition .in the year 1962 of the plaint schedule
1 to 3 properties in equal noiety and allotnment of one’ such
share to him He pleaded that the properties are coparcenary
joint famly properties and he is entitled to a half | share
therein. The respondent received mai ntenance fromthe ‘jagir
income at the rate of Rs.125 per nonth. The appellants-
def endants disputed the nature of the properties as joint
famly, status of the respondent and the appellants as
coparceners. They referred to various accretions nade to the
jagir estate by their father and nother and pl eaded that the
jagir being an inpartible estate is the separate and self-
acquired properties of Dattatraya-1 Dwarkanath by rule of
primobgeniture and the concept of coparcenary and joint
famly status’ are inapplicable to it, and that the respond-
ent has thus no share therein, but has only a right of
mai nt enance as per the |aw and the Custom of Gnalior State.
It was also added that the respondent and his wife were
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given jewellery at. the tinme of their nmar-

645

riage which belonged to the fanmly of the appellants and
sone of themare stridhana of the 3rd defendant; the re-
spondent had no share therein or in the utensils etc. The
trial court found that till the date of death of Ghanshyam 2
in 1909, he was jagirdar. Dattatraya-1 and Dwar kanath suc-
ceeded as Jagirdars by rule of prinogeniture. After the
abolition of the Jagir, conpensation was paid to Dwarkanath
during his life tine as the el dest nenber of the fanmily and
the appellant no. 1 also had been paid bal ance of conpensa-
tion. If a joint fam |y possesses property which was admt-
tedly joint, the presunption would he that the property
continued to be joint and the burden lies upon the nenber
who clainms as separate property to plead and prove it as
separate or self-acquired property. On this reasoning, the
trimcourt granted prelimnary decree for partition of half
share /in. schedule 1-and 2 and half share in the npveable
property ~/viz., conpensation amount jewellery and utensils.
The High Court substantially upheld the findings of the
trial court. It held that rule of prinpbgeniture and survi-
vorship was introduced by the Manual of Jagirdars of the
Gnalior State (Qwaid Jagirdaram) in the year 1913 and wth
the abolition of the Jagir in 1951 under the Madhya Bharat
Abolition of Jagir Act 28, 1951, the properties becane the
ancestral Hi ndu Joint famly properties and they are parti-
ble, irrespective of the fact in whose nane it was entered
ei ther as Bhumidar in revenue papers-or Jagirdar. The High
Court while confirm ng the decree of the trial " court, di-
rected the respondent to bring into hotch potch his jewel-
lery and the appellants to have a half share therein and
accordingly dismssed the appeal and the cross-objections.
Hence this appeal by the appell ants-defendants by specia
| eave.

Partly allow ng the appeal, this Court,

HELD: Liability to partition is an ordinary feature of
joint famly property, but it must not be supposed that
joint property and partible property are nutually “converti -
ble ternms. [652F]

Succession to an inpartible estate is governed by rule
of prinogeniture and the el dest nal e nenber of the famly
woul d succeed by survivorship to the inpartible estate.
[ 653H 654A]

The inpartible estate, though descends by rul e of prino-
geniture and survivorship on the el dest nale nenber of the
famly, it nust also be proved that the junior nembers gave
up expressly or by implication his right to a share
therein. [ 655Q
The incone of an inpartible estate is not inconme of the
undi vi ded
646
famly but is the income of the present holder, notwth-
standing that he has sons or brothers fromwhomhe 1is not
divided. The fact that the son’s or brother’s right to
mai nt enance ari ses out of the eldest brother’s possessi on of
inmpartible estate and is a right to be naintai ned out of the
estate, do not nmake it a right of a unique or even excep-
tional character or involve the consequence at Hindu Law
that the income of the estate is not the holder’s incone.
Income is not jointly enjoyed by the party entitled to
mai nt enance and the party chargeable nor can it be said that
the respective chances of each son to succeed by survivor-
ship make themall co-owners of the income with their father
or nake the holder of the estate a nmanager on behalf of a
H ndu famly of which he and they are the male nenbers of
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the famly. [658C E]

The right of joint enjoynent which is ordinary incident
to a coparcenary, where the joint estate is partible, is
excluded by the rule of prinmogeniture and inpartibility. The
i ncome of an inpartible estate and the accumrul ati on of such
i ncome are the absolute property of the holder. The inmmva-
bl e properties would be incorporated with inmpartible estate.
It nust be proved that the hol der had i npressed the i mova-
ble properties as part of the estate. But the novable

properties wll not. Myvables are not an accretion to the
estate as in the case of an ordinary joint famly estate.
[ 659E] .

The grant of Chandurpur Jagir was in perpetuity and the
enjoynment is fromgeneration to generation. Geneology ex-
tracted herein before establishes that devolution by survi-
vorship to the eldest nale nenber continued till time of
Dwar kanat h and t he respondent received only nmai ntenance from
the Jagir estate. Wiat was inmplicit was made explicit by
Qnai d ' Jagirdaran issued in Samvat 1970 by Maharaja Scindia
of Gnalior State. [659FF

Thus it is indivisible and inpartible and succeeded by
i neal el dest descendent of the fanmily by rules of prinopgen-
iture. [659H]

Bai jnath Prasad Singh v. Tej. Bali  Singh, 48 Indian
Appeal s 195 A 1. R /1921 P.C. 62; Katana Natchiar v. Raja of
Shivganga, [1863] 9 Noore |Indian Appeals, 588 (P.C.); Sartaj
Kuari & Anr. v. Deoraj Kuari, 15 Indian Appeal S, 51; Pratap
Chandra Deo v. Jagdish Chandra Deo, 54 |ndian  Appeals 289
Al.R 1927 P.C. 159; Anant Shi kkappa Patil - v. Shankar
Rancthandra Patil, A l.R 1943 P.C. 196 at 201; Anrendra Man
Singh v. Sanatan Singh, 60. Indian Appeals 142 A. 1. R 1933
P.C. 155; Shiba Prasad Singh v. Rani Prayag Kunari. ' Debi &
Os., 59 Indian Appeals 351 A I.R 1932 P.C. 216; Chin-

647

nat hayi @ Veeral akshm v. Kulasekara Pandi ya Nai cker & Anr.,
[1952] S.C R 241; Snt. Rani Prabha Kumari Bibi v. / Jagdish
Chunder Dhabal, 29 Indian Appeals 82=ILR 29 Calcutta 433
P.C.; Janki Pershad Singh v. Dwarka Pershad Singh, 40 Indian
Appeal s 170=ILR 35 All ahabad 391 P.C.; Miurtaza Husain Khan
v. Mhd. Yasin Ali Khan, 43 Indian Appeals 269=A.1.R 1916
P. C. 89; Jagdanba Kumari v. WAzir Narain, 48 Indian Appeals
195=A. 1. R 1921 P.C. 62; Comm ssioner of Income-tax, Madras
v. Honble Sri Ravu Swetachal apati Ranmekrishna Ranga Rao,
Rajah of Babbili, A l.R 1937 Madras 515; Comni ssioner ~ of
I ncome-tax, Punjab v. DeWan Bahadur Dewan Krishna Kishore,
Rai s, Lahore, A 1.R 1941 P.C 120; Mrza Raja Shri Pushava-
thi Viziaram Gaj apathi Raj Manne Sultan Bahadur & Ors. .
Shri  Pushavathi Vi sweswar Gajapathi Raj & O's., [1964] 2
S.C. R 403; Miuttu Baduganadha Tevar v. Periasam @ Udayana
Tevar, 23 Indian appeals 128 P.C.; Ravi Janardhana  Kri shna
Ranga Rao v. State of Madras, A |.R 1953 Madras 185; Tha-
kore Shri Vinayasinghji v. Kumar Srinatwarsinghji & Os.,
[1988] (Supp.) S.C.C 133; Sri Raja Rao Venkata Mahipati
Gangadara Rama Rao Bahadur v. Raja of Pittapur, 47 Ilndian
Appeal s 354=A. 1. R 1918 P.C. 81; Maharajah of Jeypore & Anr.
v. Vikrama Deo Garu, 52 Indian Cases 333=A |.R 1919 P.C
126; Anant Kibe & Ors. v. PurushottamRao & O's., [1984]
(Suppl.) S.C.C. 175, referred to.

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1072 of
1976.

From the Judgment and Order dated the 2.2.1973 of the
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Madhya Pradesh High Court in First Appeal No. 19 of 1966.
T.U. Mehta, S.N. Singh and T.N. Singh for the Appellants.

V. A Bobde, Uday U Lalit, S. K Ganbhir, A G Rat-
napar khi, Ms. Vandana Kakre and R A. Roman for the Respond-
ents.

The Judgrment of the Court was delivered by

K. RAMASWAMY, J. This appeal by special |eave under Art.
136 of the Constitution of India arises against the decree
and judgnent dated February 2, 1978 in First Appeal No. 10
of 1966 of the MP. Hi gh Court at Gwalior Bench. Krishna Rao
@ Lala Saheb, for short "respondent" laid the Guvil Suit
No..9-A of 1962 before the Addl. District Judge, Gnalior for
partition of the plaint schedule 1 to 3 properties in equa
noi ety and al |l ot mrent of one such share to him
648
Pending this appeal he died and his |legal representatives
are on record. The Trial Court- by its judgnent and decree
dat ed January 31, 1966 granted prelim nary decree for parti-
tion of half share in schedule 1 and 2 and half share in the
novabl e property, nanely conpensation anount, jewellery and
utensils ~as found in theinventory prepared by the Nazir
except the stridhana property of 3rd defendant i.e. nother
of appellants Nos. 1 and 2. The High Court while confirmng
the decree of the Trial Court directed the respondent to
bring into hotch potch his jewellery and the appellants to
have a half share therein and di sm ssed the appeal and the
cross obj ecti ons.

The admitted facts are that one Ghanshyam Sadashiv Bax
Saheb, for short ’'Ghanshyam 1’ was the comon ancestor. He
had two sons by name Yesaji-1 and Phatoji. Yesaji-1 had a
son by nane Ranmmkrishna, whose son was Yesaji @Baba Saheb
for short Yesadji2. Yesaji-2 rendered neritorious mlitary
service to Ranaji Scindhia and in recognition thereof the
Raja of Gwmalior granted permanent Jagir of Chandurpura
village under Ex. D-20, together-wi th the buildings situated
in 100 Bighas of land and the residential Bada with right of
enjoynment and succession fromgeneration to generation. By
virtue thereof the ownership, possession and enjoynment was
continued successively for seven generations upto Dwarkanath
by rule of prinopgeniture. Ghanshyam @atya Saheb for short
Ghanshyam 2 had two sons by nane Dattatraya Rao @Bapu Saheb
for short Dattatraya-1 and the respondent. — Dwar kanat h -~ was
the son of Dattatraya-1. The appellant, Dattatraya @ Prakash
and Pradip @ Anil, appellants Nos. 1 and 2 are sons - of
Dwar kanat h Aruna Bai, third defendant is his widow. Ghansh-
yam 2 di ed on June 20, 1909. Dattatrya-1 died on February 6,
1926 and Dwar kanath died on May 19, 1956.

Dwar kanat h  bei ng m nor on his succession to the estate
the court of wards took over managenent and the . respondent
was appointed as a Superintendent. On death O Dwarkanath
since appellants 1 and 2 were nminors Aruna Bai, their noth-
er, initially managed the estate with the assistance of the
respondent. Subsequently the respondent came into  ful

control and managenent till date of suit. The respondent
filed the suit for partition in the year 1962 pl eading that
all the plaint schedule 1 to 3 properties are coparcenary

and he is entitled to a half share therein. The respondent
received nmaintenance fromJagir income at the rate of Rs.
125 per nonth.

In the witten statenent, the appellants, while admt-
ting the geneology, their residential house at Gwalior as
ancestral; they dis-

649
puted the nature of the properties as joint fanly, states
of the respondent and the appellant as coparceners. They
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admtted that till death of Ghanshyam2 in 1909 the famly
was joint and thereafter they were separated by ness-and
residence in the year 1929. The house M No. 626 Hol ka No.
101 at Gwalior was the residential old house but the Veran-
dah and two roonms on both sides were constructed by Datta-
traya-1. The shops in the back side of iron gate at Kampoo
Road were not existing during life time of Ghanshyam 2, but
the lands were purchased by Dattatraya-1 with the Jagir
income and the shops and .the roons were constructed wth
the Jagir inconme. It was al so pl eaded that four shops situ-
ated on eastern side of iron gate were constructed by the
appel l ants’ nother fromthe conpensation of the Jagir |ands
and the personal anobunt belonging to themJeherin Araji

| ands were purchased by Dattatraya-1 from his persona

amounts. The roons situated on eastern side of Shashikal a
Rangl ekar was purchased and constructed during the mnority
of Dwarkanath fromthe inconme of the Jagir. The property
adjacent ‘to the gate on the north of the Bada nanely two
rooms, gate, the pucca house along with the well were con-
structed  fromthe incone of the Jagir by Dattatraya-1. The
pator on the south side of the stair case was constructed by
Dwar kanath from Jagir’s incone, Pucca walls adjacent to the
quarters and the southern side of the main residential Bada
are estate properties and as per |aw and. custom of Gwalior
State Dwarkanath /becane the owner of 'the property. The
respondent has no right to a share but had only right to
mai nt enance. . After the death of CGhanshyam 2 -the respondent
continued to receive naintenance fromhis brother Datta-
traya-1 who continued in possession and enjoynment of the
Jagir as his personal property. The respondent had right to
share only in the private property. The residential house
except Verandah and two roonms shown as No. 1,2 and 3 in the
enclosed map belong to the famly and those three itens
belong to Dattatraya-1. Accordingly it is their plea that
the Jagir being inpartible estate is the separate and self-
acquired properties of Dattatraya-1 and Dwarkanath by rule
of prinopgeniture and the concept ‘of coparcenary and joint
famly status are inapplicable to it. The respondent has no
share therein, but has only right to maintenanceas a’junior
menber of the family as per the | aw and custom of ~ Gwalior
State. It was further pleaded that the respondent and his
wife were given jewellery at the time of their nmarriage.” The
jewel lery found by Nazir belong to the famly of the ~appel-
lants and some of them are stridhana of 3rd defendant. The
respondent is not entitled to any share thereinor in the
utensils.

The trial court found that till date of death of Ghanshyam 2
in

650

1909, he was Jagirdar. Dattatraya-1 and Dwar kanath succeeded
as Jagirdars by rule of prinopgeniture. After the “abolition
of the Jagir conpensation was paid to Dwarkanath duriing his
life time as the eldest menber of the famly, and the appel -
ant No. 1 also had been paid bal ance of the conpensation

If a joint fam |y possesses property which was admittedly
joint the presunption would be that the property continued
to be joint and the burden lies upon the nenber who clains
and separate property to plead and prove it as separate or
self acquired property. The respondent was living jointly
with his brother Dattatraya-1. Nunber of sal e-deeds show t he
purchase made by Dattatraya-1. that old pators and two shops
were renodelled by the court of wards. The purchase of the
plots by Dattatraya-1 and constructions nmade thereon by him
on the ancestral lands are the joint fanmly properties. The
Bada at Gmalior is the residential house and was not a part
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of the grant in Ex. D-20. Therefore, the residential Bada on
the Kanpoo Road is an ancestral property of the famly.
What ever accretions were made therein nust be deemed to be
incorporated for the benefit of the family wunless it is
specifically shown that it was self-acquired and separate
property by CGhanshyam 2 or Dattatraya-1 or Dwarkanath. After
the abolition of the Jagir Dwarkanath received conmpensation

The four shops constructed also formjoint famly property.
The properties given under Ex. D-20 in the village Chandupu-
ra are the Jagir properties. This is also ancestral and
impartible property. There is no evidence to show that out
of the Jagir income received, any property purchased or
constructed were Kkept as separate properties. Therefore,
what ever accretions nade by Dattatraya-1 for Dwarkanath or
Aruna Bai are joint fanm |y properties. It was also found
that the respondent- did not make any contribution, nor
improved the properties. As there is no evidence to show
that Dattatraya-1 treated the incone of the property as his
separate i'ncone, the plaint schedule-1 properties are ances-
tral properties. The Jagir conpensation received from tine
totine also formthe joint famly properties. The rel ations
between the famly was smooth and cordial till 1962. There
was no partition earlier thereto. Merely because succession
to the Jagir was governed by the rule of prinopgeniture, it
did not clothe the/Jagir with the incidence of separate and
sel f-acquired property. Therefore, they are joint famly
properties liable to partition. Thejewellery except the
stridhana of third defendant are joint family properties.
The Hi gh Court substantially upheld the findings of the
trial court. It held that rule of prinpgeniture and survi-
vorship was introduced by the Manual of Jagirdars of the
Gnalior State (Qwaid Jagirdaran) in the year 1913 ' ( Sanwat
1970) and with the abolition of the Jagir in 1951 under the
Madhya Bharat Aboli -

651
tion of Jagir Act 28, 1951 (Samwat 2008) for short @ 'the
Act’,’ the properties becane the ancestral H ndu Joint

Fam |y properties and they are partible, irrespective of the
fact in whose name it was entered either as Bhunmidar in
revenue papers or Jagirdar. The rooms constructed in the
ancestral Bada are accretions to the ancestral ~-house and
becanme part and parcel of it. There is no evidence that the
noney spent for construction cane from separate or own funds
of the appellants. Al the roons becane accretions  to the
ancestral property and becane joint famly property. The
jewel lery are joint famly properties to the extent found by
the Trial Court and are liable to partition. The  conpensa-
tion paid under the Act also belongs to the joint famly
property. It directed to bring into hotch potch the jewel-
| ery of the respondent for partition in equal shares.

Shri T.U. Mehta, |earned senior counsel for the appel-
| ants, contended that the courts below erred in hol ding that
the properties are joint famly properties, liable to parti-
tion. Since it is a Jagir grant, as per the customand law,
the el dest nal e nenber succeeds by rule of prinpbgeniture and
survivorship. Therefore, they are the separate properties of
the eldest descendant, subject to right of naintenance by
the junior nenbers of the family. Despite they being nenbers
of the undivided H ndu Joint Family, the concept of copar-
cenership cannot be applied to Jagir estate. The respondent
havi ng had the benefit of naintenance right through, is not
entitled as coparcener to a partition of the plaint sched-
uled properties as the joint famly properties. The jewel-
lery are the exclusive property of the appellants/defend-
ant s-
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Shri  Bobde, |earned senior counsel for the respondent
argued that though the Jagir was granted tO the named indi-
vidual, the recitals therein unm stakably point to the fact
that, it is to be enjoyed by the famly fromgeneration to
generation. It would, therefore, be the coparcenary proper-
ty. Appellants and the respondent being governed by the
Mtakshara Law are entitled to equal nmoiety. The jewellery
is the joint fam |y property. There is no partition at any
time. It was further contended that after the abolition of
the Jagir under the act, Dwarkanath or appellants received
conpensation and the properties were acquired from the
income of the conpensation. The properties therefore, are
inpressed with joint famly character and are partible. Thus
the decree for partition is not illegal

The facts, as found or not disputed in the pleadings,
are thus: Admittedly, Chandurpura village was granted as
Jagir under Sanad (Ex. D-20) and thereafter the famly lived
in Gnalior for several gen-

652

erations " in the Bada. Certain accretions or incorporations
were nmade to the properties of the famly fromout of the
income derived fromthe estate or conpensation received
under the Act. Dattatraya-1, Dwarakanath and 3rd defendant
improved the properties. The respondent, right through
recei ved mai ntenance fromthe estate and did not contribute
anything for the inprovenent of the estate. He had his
education fromthe naintenance granted fromthe estate and
becane a Judicial Oficer.After the abolition of the Jagir
under the Act compensation received also was used to build
shops. The Jagir renmined indivisible and “inpartible and
devol ved successively for seven generations on- the el dest
mal e |lineal descendant and it continued till Dwarkanath’'s
death in 1956. They are governed by Mtakshara H ndu Law and
rule of prinogeniture. Under the Act the Jagir |ands were
resuned and Jagir was abolished. During the nmanagenent of
the estate by the Court of Wards, the respondent admittedly
wor ked as Superintendent. The fanily remai ned undivided til
date of suit. There is no evidence that any Jagirdar in
particular, Dattatraya-1 or Dwarkanath treated the ‘accre-
tions as separate or self acquired property.

Fromthese facts the question energes whet her the plaint
schedul e properties are coparcenary. In our view, the Courts
bel ow fell in serious msconceptions of law. Qunaid Jagirda-
ran only recognised and reiterated the existing |law  or
custom of inmpartibility and indivisibility of Jagir, etc.
and succession by rule of prinogeniture. High Court also
conmitted error in holding that inpartibility cane to an end
with the abolition of Jagir under the Act and that earlier
thereto and subsequent to the Act the properties were copar-
cenary. Neither court appreciated the correct |egal / posi-
tion.

In Chapter 25 of Mayen's Hindu Law, 12th Edition, ‘at page
1065, paragraph 744 it is stated that liability to partition
is an ordinary feature of joint famly property, but it rnust
not be supposed that joint property and partible property
are nutually convertible terns. If it were so, an inpartible
estate could never be joint property. There are estates
whi ch by special [aw or custom descend to one menber of the
fam ly, generally the eldest, to the exclusion of the other
menbers and which are inpartible, though they are joint
property, in the eye of the |law, belonging equally to the
ot her nmenbers; and their rights are hedged in by a nunber of
restrictions or linitations. The common
instances of this class are the ancient zam ndaries
or feudatory
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estates held on mlitary service tenure such as ........
royal grants
....... services such as Jagirs ......

In Baijnath Prasad Singh v. Tej Bali Singh, 48 Indian
Appeal s 195=AIR 1921 P.C. 62 the Judicial Commttee held
that succession to inpartible estate wll be regulated
according to the ordinary rule of Mtakshara Law. and that
the respondent being a person who in joint famly would,
bei ng el dest of the senior branch, with head of the famly,
is the person designated in this inpartible estate to occupy
the gaddi. Accordingly it was held that rule of prinopgeni-
ture would apply and not the ordinary rule of Mtakshara Law
of survivorship that would be applicable to inpartible
estate.

In Katama Natchi ar v. Raja of Shivganga; [1863] 9 Moore
I ndi an Appeals, 588 (P.C.) the Board held that the Zam ndar
is admitted to be inthe nature of a principality .of im
parti bl e and capabl e of enjoynment by only one nenber of the
famly ~at a time and that therefore Mtakshara | aw of suc-
cession of the eldest nale menber would be applicable. In
Sartai Kuari & Anr. v. Deoraj Kuari, 15 Indian Appeals, 51
the Board held that there was no co-parcenary in inpartible
estate. Pratap Chandra Deo v. Jagdi sh Chandra Deo, 54 Indian
Appeal s 289=AIR 1927 P.C. 159 ruled that there is no co-
ownership in an inpartible estate and that, therefore, no
ri ght of coparcenary. survivorship would arise in an inpart-
ible estate.

In Anant Bhi kkappa Patii v. Shankar Rancthandra Patii,
AR 1943 P.C. 196 at 201 it was held that:

"Now an inpartible estateis not held in
coparcenary, though it nmay be joint. famly

property. It nmay devolve as joint  famly
property as separate property of the last male
owner. In the former case, it goes by survi-

vorship to that individual, anmong those nmale
menbers who in fact and in law are undivi ded
in-respect of "the 'estate, who is singled out
by the special custom e.g., Jlineal nmale
prinmogeniture. In the latter case, jointness
and survivorship are not-as such in-point; the
estate devolves by inheritance fromthe 1 ast
nmale owner in the order prescribed by the
special Customor according to the ordinary
| aw of inheritance as nodified by the custom™
In Amendra Man Singh v. Sanatan Singh, 60  Indian Appeal s
242=AIR 1933 P.C. 155 it was held that the zam ndari proper-
ty belonged to the adopted son as to the | ast male owner.
Thus it is settled |law that succession to an  inpartible
estate is
654
governed by rule of prinopgeniture and the el dest mal e nenber
of the fam |y would succeed by survivorship to the inparti-
ble estate. It is seen fromthe record and it is not contro-
verted even across the Bar that for seven successive genera-
tions, the Jagir estate descended on the eldest nmale nenber
of the family by rule of prinogeniture.
The question then is whether the Jagir is partible as
H ndu Joint Famly property. In Shiba Prasad Singh v. Ran
Prayag Kumari Debi & Ors., 59 Indian Appeals 351=AIR 1932
P.C. 216 relied on by Sri Mehta, Sir Dinshan Milla, speaking
for the Board held that inpartibility is essentially a
creation of custom In .the case of ordinary joint famly
property, the menmbers of the famly have (1) the right of
partition, (2) the right to restrain alienations by the head
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of the fam |y except for necessity, (3) the right of mainte-
nance, and (4) the right of survivorship. The first of
these rights cannot exist in the case of an inpartible
estate though ancestral, fromthe very nature of the estate.
The second and the third are inconpatible with the custom of
inmpartibility. To this extent the general [aw of M takshara
has been superseded by customand the inpartible estate,
though ancestral, 1is clothed with the incidents of self-
acquired and separate property. But the right of survivor-
ship is not inconsistent with the customof inpartibility.
This right, therefore, sail retains its character of joint
famly property, and its devolutionis governed by the
general Mtakshara | aw applicable to such property. Though
the other rights which a co-parecener acquires by birth in
joint famly property, no |longer exist, the birth right of
the senior nenber to take by survivorship still remains.
(enphasis supplied) Noris this right a nere succession is
simlar to that of a reversioner succeeding on the death of
a Hindu widow to her husband s estate. It is a right which
i s capabl'e of being renounced and surrendered. Therefore, it
follows that in order to establish that a famly governed by
the Mtakshara in which there is an ancestral inpartible
estate has ceased tobe joint it is necessary to prove an
intention, express  or inplied, on the part of the junior
nmenbers of the fam'ly to renounce their right of succession
to the estate. It i's not sufficient to show a separation
merely in food and wor ship.
In Chinnathayi = @ Veeral akshmi v, Kul asekara Pandiya
Nai cker & Anr. [1952] SCR 24 1-this Court held that the
right to bring about partitionof an. inpartible estate
cannot be inferred fromthe power of alienation ‘that the
hol der there of may possess. In the case of ~an inpartible
estate the power to divide it anmongst the nenbers does not
exi st, though the power in the holder to alienate it is
there. This Court further held that:
655
"To establish that ;an inpartible estate has
ceased to be joint famly property for pur-
poses of succession.it is necessary to  prove
an intention, express or inplied, on the part
of the junior menbers of the famly to give up
their chance of succeeding to the estate.” In
each case, it is incunbent on the. plaintiff
to adduce satisfactory grounds for~ holding
that the joint ownership of ~the ~defendant’s
branch in the estate was deternmined so that it
became the separate property of  the |Iast
hol der’s branch. The test to be applied is
whet her the facts show a clear intention to
renounce or surrender any interest “in the
inmpartible estate or a relinquishnment of the
right of succession and intention to inpress
upon the zam ndari the character of separate

property."

In Shiba Prasad Singh’'s case it was further
hel d t hus:

"surely then the property will pass not as

his separat property,-but by survivorship as
joint property--devolu- tion by survivorship
bei ng another incident of an i mpartible
estate. The .fact is that when self-acquired
property is incorporated with an ordinary
joint famly estate the pro- perty so incorpo-
rated is inpressed with all the incidents
whic attach to an ordinary joint famly estate
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and when sel f-acquired property is
i ncorporated with an ancestral i mpartible
estate the property so incorporated is im
presse with all the incidents which attach to
an ancestral inmpart ble estate.The mere possi-
bility therefore of the hol der al i enati ng
the property after incorporation is no reason
for denying to himthe power which the
H ndu |aw gives himof changing the nopde of
descent to his property. Nor is there
anything in that rule of Iaw which is incon-
sistent with the customof inpartibility.”

Accordingly it nust be held that the inpartible estate
t hough descends by rul e of prinpbgeniture and survivorship on
the el dest nale nenber of the fanmly, it nust al so be proved
that the junior nenbers gave up expressly or by inplication
his right to a share therein.

The ~further question is whether it is conpetent to the
hol ders ofan ancestral inpartible estate to incorporate with
the estat'e other properties acquired or incorporated by him
or them withthe inconme ofthe inpartible estate. In Snt
Rani Prabha Kumari Dibi v. Jagdi sh Chunder Dhabal, 29 Indian
Appeal s 82=ILR 29 Cal cutta 433 (P.C.)

656
the question was regarding succession to an ancestral im
partible estate and four Mauzas that has been purchased on
behal f of the last holder out of the savings of the estate.
The Board held that there nust be evidence to establish the
intention of the hol der express O inmplied to incorporate
the property as part of the estate. Though the collection of
the rents was by the estate servant and the papers were kept
in the estate, the Board held that the evidence was not
sufficient to hold that the Raja intended to incorporate the
four mauzas wth ancestral estate for the purpose of his
successi on. The 4 Mauzas nust, therefore, follow the rul e of
M takshara as to self-acquired property. In Janki | Pershad
Singh v. Dwarka Pershad Singh, 40Indian Appeals 170=ILR 35
Al l ahabad 391 P.C the novable and inmnovable properties
acquired fromthe incone of the estate and were incorporated
as part of the estate, yet the Board held that the question
whet her the properties acquired by an owner becones part of
the ancestral estate for the purpose of the succession would
be considered fromthe intention of the holder of the es-
tate. It was held, on facts, that no sufficient evidence was
adduced to establish such an intention. In. Mirtaza Husain
Khan v. Mhd. Yasin Ali Khan, 43 Indian Appeals 269=AI R 1916
P.C. 89 as regards inmovabl e properties the sane view. was
reiterated. |In Jagdanba Kumari v. Wazir Narain, 48 Indian
Appeal s 195=AIR 1921 P.C. 62 the Board held that the -incone
of ancestral inpartible estate was the absolute properties
of the owner of the estate and not an accretion- to the
estate as in the case of ordinary joint famly estate. Wile
reversing the judgnent of the High Court it held:
"It is possible that this confusion is due to
the consideration of the position with regard
to an ordinary joint famly estate.ln such a
case the incone, equally wth the corpus,
forns part of the family property, and if the
owner m xes his own noneys with the noneys of
the famly--as, for exanple, by putting the
whole into one account at the bank, or by
treating them in his accounts as indistin-
gui shabl e-his own earnings share wth the
property with which they are ningled the
character of the joint famly property; but no
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such consi derati ons necessarily, apply to the
income frominpartible property."”

I n Jagdanba Prasad’ s case the Board held that the income
received is the absolute property of the owner of the im
partible estate and it does not attach to the estate as does
the income of ordinary ancestral estate attaches to the
estate. While i movable property can be inpressed with the
i npartible estate "novabl e property cannot". It
657
was further held that the inconme received is the absolute
property of the owner of the estate it derives and in no way
from the property he mght have by his own saving. It is
wrong assunption to nmake that the inconme of the property of
that nature is so effected by the sources fromwhich it cane

that still retains itself original character. |In Conm ssion-
er of Incone tax, Madras v. Honble Sri Ravu Swetachal apati
Ramakri shna Ranga Rao, Rajah of Babbili, AR 1937 Madras 515

the full Bench held that the income received by the holder
of the inpartible estate was not received as. a nenber of
the Hindu Undivided Fanmily. The incone is. his and the
j uni or nenbers have no right therein. In Shiba Prasad s case
(1932), the Board held that it is possible to incorporate
i movabl e property as a part of the estate, but novable
properties are the separate properties and they cannot be
incorporated and /the-doctrine of incorporation does not
apply in the words thus:
"The rule of successionin such a case.is
recogni.sed by the Stateas part of the |aw of
famly, « though it is no nore than the result
of a course of conduct of individual subjects
of the State constituting the famly. "Under
the Hindu system of |aw, clear proof of
usage." even if it beafamly usage "wl]l
outwei gh the witten text of the |aw"

In Conmi ssioner of |ncone-tax, Punjab v. Dewan  Bahadur
Dewan Krishna Kishore, Rais, Lahore, AIR 1941 P.C. 120
SirGeorge Rankin speaking, for the Board, held that when a
famly governed by the Mtakshara, by customthe rule of
prinmogeniture controls the devolution of inpartible proper-
ty, the customof inpartibility does not touch the succes-
sion since the right of survivorship.is not inconsistent
with the custom hence the estate retains its character.  of
joint famly property and devol ves by the general |aw upon
the person who, being in fact and in law joint in respect of
the estate, is also the senior menber in the senior 1ine.
Hence a holder of the estate receiving income from house
property cannot be said to be the owner of such property. It
is the joint famly that is the owner and, therefore, he
cannot be assessed as an individual in respect of /such
i ncone.

In Mrza Raja Shri Pushavathi Viziaram Gajapathi Raj
Manne Sultan Bahadur & O's. v. Shri Pushavathi Visweswar
Gajapathi Raj & Ors [1964] 2 SCR 403 it was held that imov-
able property subsequently acquired also would becone im
partible and ceases to be partible and becones inpartible
but the theory of incorporation cannot apply to novable
property. 1In ease there is a famly customeven in respect
of novabl e properties, as per the customthose novabl e pro-
658
perties al so beconme part of inpartible estate. Incorporation
is amtter of intention. It is only where evidence has been
adduced to show the intention of the acquirer to incorporate
the property aCquired by himwith the inpartible estate of
whi ch he is the holder, then an inference can be drawn about
such incorporation. The question, therefore, is one of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 15

intention of acquirer. By customin the famly the jewellery
woul d be treated to formpart of the regalia which belong to
the holder of the estate and then would form part of inpart-
ible estate. In that case as per customin the famly cer-
tain jewellery were treated as part of inpartible estate and
bel onged to the estate.

The incone of an inpartible estate thus is not incone
of the wundivided famly but is the incone of the present
hol der, notwithstanding that he has sons or brothers from
whom he is not divided. The fact that the son’s or brother’s
right to mmintenance arises out of the eldest brother’s
possession of inpartible estate and is .a right to .be
mai ntai ned out of the estate, do not make it a right of a
uni que or even exceptional character or involve the conse-
guence at Hindu Law that the incone of the estate is not the
hol der’s incone. Incone is not. jointly enjoyed by the party
entitled to mai ntenance and the party chargeable nor can it
be said that the respective chances of each son to succeed
by survivorship make themall co-owners of the incone wth
their father or nmke the holder of the estate a manager on
behal f of a Hindu fam |y of which he and they are the nmale
nmenbers of the famly.

It is equally well settled law that the holder of im
partible estate can incorporate other properties bel onging
to himwth that estate so as to nake themalso inpartible
and descendable to a single heir by survivorship. It is one
of intentions to be proved as a fact whether the accretions
are his separate properties or incorporated as part of
inmpartible estate. The intention may be express or inplied
by conduct or treatment of the properties. In Mittu Baduga-
nadha Tevar v. Periasam @ Udayana Tevar, 23 |ndian Appeals
128 (P.C,) the Privy Council held that the doctrine of
representation between the father and his three linea
descendants has been on the assunption that he is reborn in
them and the eldest to exclude his brother is continued to
his lineal male heirs. In Ravi Janardhana Krishna Ranga Rao
v. State of Madras, AIR 1953 Madras 185 relied on/ by Sri
Mehta, it was held that in the case of an estate ‘to / which
the incident of inpartibility attaches. by custom ~custom
supersedes the general Mthakshara |aw excepting in the
matter of devolution of the property by right of ~ survivor-
ship. Wen an inpartible estate was aCquired by the CGovt.
under the
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Madras Estates (Abolition and ConVersion into Ryotwari) Act
conpensation received retains the incident of  inpartibility
attached to the estate and the principle that! conversion
woul d not alter the nature ofthe estate is universal.

In Thakore Shri Vinayasinghji v. Kumar Srinatwarsinghji &
Ors.,[1988] (Supp.) SCC 133 relied on by the appellants,
this court held thatthere is no restraint on the power of
alienation of the holder of theinpartible estate. There is a
right of survivorship by birth to the seniormenbers of the
famly, but in all other respects it is clothed with thein-
cidents of self-acquired and separate property wth the
hol der ofinpartible estate and unlimted right of acquisi-
tion not only by transferbut by will. In Sri Raja Rao Venka-
ta Mahipati Gangadara Rama RaoBahadur v. Raja of Pittapur,
47 I ndi an Appeal s 354=AIR 1918 P.C. 81(second Pittapur case)
and in Maharajah of Jeypore & Anr. v. VikranaDeo Garu, 52
I ndian Cases 333=AIR 1919 P.C. 126 the Board al soheld that
apart from custom and from near relationship to the
hol der,the junior nenbers of the famly have no right to
mai nt enance out ofthe incone of the inpartible estate.
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It is also thus well settled |law that the right of joint
enjoynment which is ordinary incident to a coparcenary, where
the joint estate is partible, is excluded by the rule of
prinmogeniture and inpartibility. The income of an inpartible
estate and the accumulation of such incone are t he
absolute .property of the holder. The i mobvable properties
would be incorporated with inpartible estate. It nust be
proved that the holder had i npressed the i movable proper-
ties as part of the estate. But the novable properties wll
not. Movables are not an accretion to the estate as in the
case of an ordinary joint famly estate.

It is seen that the grant of Chandurpur Jagir was in
perpetuity and the enjoynent is fromgeneration to genera-
tion- CGeneol ogy abstracted herei nbefore establishes that
devol ution by survivorship to the el dest nal e nenber contin-
ued till tinme of Dwarakanath and the respondent received
only maintenance fromthe Jagir estate. What was inplicit,
was made explicit by Quaid Jagirdaran issued in Sammat 1970
by the Maharaja Scindhia of Gwalior State. In paragraph 2
thereof  'it-has been stated that Jagir grant shall be indi-
visible and -inmpartible property. I'n paragraph 2 of the
preanmble it is stated that the Jagir inits entirily would
continue in the famly in which they were conferred. Thus it
is indivisible and inpartible and succeeded by |ineal el dest
descendent of the fam ly by rules of prinogeniture.

660

Chandarpura Jagir was granted under Ex.- D-20 with 100
Bi ghas of |ands and the buildings situated therein, accre-
tions made in such estate out of its incone are inpartible
estate governed by the rule of prinpgeniture and. was suc-
ceeded by Dwarkanath as | ast el dest nml e descendant in the
fam ly. Therefore, they were not the joint famly properties
but are separate properties of Dwarkanath and the respondent
has no right to a share therein as a coparcener. The ' ot her
| ands acquired fromthe incone thereof stand incorporated as
part of the Jagir and are not partible. Section 9 of the Act
recogni ses the existing legal position and that the Junior
nmenber has only right to nmaintenance and directs paynent
thereof out of the conpensation anmobunt and creates a /charge
thereon. Therefore, the properties enunerated-in itenms 1 to
3 and 5 of schedule 2 are not partible.. The prelimnminary
decree in that regard is set aside. There —appears to be
di spute regarding item4. So it is left out to be decided in
separ at e proceedi ngs.

Both the «courts found as a fact that- the accretions
were fromout of the income of the Jagir. Schedule 1 ances-
tral residential Bada and other properties situated at
Gnalior are not covered by the sanad Ex. D-20. | Admittedly,
all the, nmenbers of the joint famly lived therein.  The
prior partition in 1929 set up by the appellants was negated
by the courts below Though Dattatraya-1 and Dwarkanath
i mproved the properties fromthe income of Jagir estate as
part of the joint estate, there is no evidence to establish
that either Dattatraya-1 or Dwarkanath treated those proper-
ties as their separate or self acquired properties. Both the
courts found as a fact that accretions fornmed part of. the
joint. famly properties. Equally there is no evidence that
the respondent had given up his share therein either ex-
pressly or by inplication by conduct. His assertion to be a
coparcener and the properties to be coparcenary shows that
he continued to claimto be a menber of the joint fanily and
admttedly the properties are joint. The accretions stood
bl ended with ancestral joint famly properties.

Under s. 3 of the Act what was resunmed was only Jagir |ands.
Resunmpti on rmeans taking back what was given; what was re-
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suned are the |lands and not the property of a person from
whomit was taken by the rightful owner. Therefore. what was
resuned is the right, title and interest in the Jagir |ands
covered by the provisions of the Act and conpensation was
paid in lieu thereof. Under s. 5(b)(i) notw thstanding the
vesting in the State under S. 4 thereof all Open enclosures
used for ........ donestic purposes and in continuous
possession for 12 years inmediately before the date of the
resunmption; (I11) all open house sites purchased for val uable
consideration; (lII1) all private
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bui I di ngs, pl aces of worship, wells, etc. si tuated
in ...... house sitespecified in clause (1) and (I11); (1V)
all groves wherever situated andl ands appurtenant thereto
shall continue to belong to and be held by the Jagirdar and
be settled on him (V) all "tanks, trees, private wellsand
buil dings in the occupied | ands shall continue to belong to
or beheld by the famly. Thus it is clear that all private

properties including buildings in the jagir belong to or
held by " the Jagirdar renained to bethe property of the
Jagirdar. Al private properties in the Jagir otherthan
inmpartible Jagir, therefore, reniained to be joint famly
property. W, therefore, hold that schedule | properties are
parti bl e. The pre-lim nary decree for partition of them are
Uphel d. y

It is seen that 100 bi ghas of |and in Chandurpura was
granted as Jagir. Wat had renmi ned after the Act is hardly
5.41 bighas. So the rest of the |ands, obviously, was re-
suned by the Governnent, under the Act. By operation of s.
18 of the Act it is Jagirdar who is entitled toreceive
conpensati on noney payable under the Act. Therefore, thenon-
ey received towards conpensation of Jagir |ands al so retains
thecharacter as inpartible. Under the Act by operation of s.
19 of the Act the Jagirdar is declared to be pucca tenant of
Khudkhast | ands of Dwarkanath. Fromthe inpugned judgment it
is clear that there are plethora of precedents of Madhya
Pradesh High Court that after the abolition of the estates
under the Act the | ands becane joint fanily properties which
recei ved approval from Anant Kibe & Ors. v.Purushottam Rao &
O's., [1984] (Suppl.) SCC 175 relied on by Sri- Bobde. There-
in this court held that the conbi ned effect of ss.” 158(1)(b)
and 164 of the MP. Land Revenue Code was that the incident
of inpartibility and the special nobde of Succession by the
rule of prinobgeniture which were granted in terns of the
grant of inamlands under the Jagir Manual stood extin-
gui shed. Bhum swam right was conferred on the hol der of the
land i.e. Dwarkanath- In Madhya Bharat Land Revenue and
Tenancy Act, 1950 by operation of ss. 54(7), 69 and 82 the
| ands becone the pucca tenancy of Bhumi swam i.e. Dwarka-
nath. Therefore, the devolution of the right of puccatenancy
is by succession opened to the appellants Nos.. 1 and
2. Accordingly we hold that Item2, 3 and 5 of schedule 2
| ands becone the properties of the appellants.

Cash grant of item 1 in schedule 3 of a sum of
Rs.6895.00 is to the fanmily the respondent had already
recei ved mmi ntenance as a Junior nenber fromthe famly and
so he is not entitled again to a share therein. The decree
is accordingly set aside. Regarding item 2 by operation of
s. 18 of the Act the Jagirdar is entitled to it and that,
662
therefore, the respondent had no share 'therein. The jewel-
lery and utensils being novabl e properties are separate and
personal propertiesbelonging to the appellants. Adnittedly
the respondent was, given jewellery at his marriage etc.
Therefore, the jewellery and utensils are not liable to
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partition. The decree for partition of themis set aside.
The appeal is partly allowed. The judgnent and decree of the
trial court as confirned by the H gh Court to the extent of
all the items in schedule 1 for partition in tw equa
shares and allotnment of one such share to the respondent is
confirmed. The decree for partition of schedule 2 and 3 and
of the jewellery and utensils is set aside.

The appeal is allowed to the above extent, but parties
are directed to bear their own costs.
Y. L. Appeal patly
al | owed.
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