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PETI TI ONER
MARSHALL SONS & CO. [INDI A] LTD.

Vs.

RESPONDENT:
I NCOVE TAX OFFI CER

DATE OF JUDGVENT: 27/ 11/ 1996

BENCH
B. P. JEEVAN REDDY, SUHAS C. SEN

ACT:
HEADNCTE
JUDGVENT:
JUDGMENT

B. P. JEEVAN REDDY, J.

These appeals ‘are preferred by Mrshall Sons and
Conpany [India] Limted [hereinafter referred to as the
"Hol di ng Company"] as  successors to Marshall  Sons and

Conpany [ Manufacturing] —Limted [hereinafter referred to as
the "Subsidiary Conpany"] agai nst the judgnment and order of
the Madras High Court dismissing the wit petitions filed by
them The matter arises under the Income Tax Act.

The Hol ding Company had its registered office at 33-A
Chow anghee Road, Calcutta while the Subsidiary Conpany had
its registered office at Madras. For the purposes of
assessment under the Income Tax Act, while the accounting
year of the Holding Conpany was the year ending on 30th
June, the accounting year of the Subsidiary Conpany was the
cal endar year. On 1st Decenber, 1982, two letters were
addressed by the Subsidiary Conpany to the Inconme  Tax
Oficer stating that the conpany is desirous of effecting a
change in the accounting vyear. They stated that they would
wish to close their accounts on June 30, 1983 for the
ei ghteen nonths’ period [January 1, 1982 to June 30, 1983]
i nstead of closing the accounts on Decenber 31, 1982. It was
al so stated that since the accounting year of the Holding
Conpany ends on June 30, they too would like to followthe
same practice. In response to said letters, the Incone Tax
Oficer asked for certain particulars which were supplied.
On February 3, 1983, the Incone Tax Oficer permitted the
Subsidiary Conpany to change the accounting year  from
Decenmber 12, 1982 to June 30, 1983 subject to the conditions
mentioned therein, viz.:

"As a consequence to the change,

the incone of the period of 18

nonths from 1.1.82 to 30.6.83 will

be assessed for the asstt. year

1984-85. Any relief that my be

withdrawn in the future | egislation

with effect fromasstt. year 1984-

85 will be nade applicable to the

entire income for the asst. year

1984-85 and depreciation wll be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 12

all owed proportionately as per

rul es.

The asstt. year 1983-84 which is

sl i pped on account of the change of

the previous year will, however, be

treated as one assessment year for

the purposes of set off of carried

forward | osses, relief u/s.80J of

the Incone Tax Act, 1961, if any."

In Decenmber, 1982, the Subsidiary Conpany passed a
resol ution proposing to anmal ganate with the Hol di ng Conpany
with effect fromJanuary 1, 1982. An application was nmade to
the Conmpany Court and pursuant to the orders of the Court, a
neeting of the shareholders was held on February 11, 1982
whereat a resolution was passed approving the amal gamation
of the Subsidiary Conpany wth the Hol di ng Conpany, sinilar
resol ution was passed by the shareholders of the Holding
Conpany on My 7, 1983. The Conpany Court [Mdras High
Court] 'sanctioned the schenme of amal gamation by its order
dat ed Novenber 21, 1983 in C. P. No.23 of 1983. On a sinilar
application filed before the Calcutta H gh Court, C P
No. 284 of 1983, that Hi gh Court [Company court] to
sanctioned the schenme of —amalgamation by its order dated
January 11, 1984. I'n both the orders,it was directed that
certified copies of the said orders shall be delivered to
the Registrars of Conpanies at Madras  and Calcutta within
thirty days therefrom Accordingly, certified copies of the
orders were filed before the Registrars of Conpanies on
January 29, 1984 at Madras and- on February 24, 1984 at
Cal cutta. The nanme of the Subsidiary Conpany was struck off
the register of Conpanies, naintained by the Registrar of
Conpani es at Madras, on January 21, 1986.

On Novenber 25, 1984, a notice under Section 139(2) of
the Incone Tax Act was issued to the ~Subsidiary | Conpany
calling upon it to file a return of” its income for the
Assessnent Years 1984-85 [for the year ending June 30, 1983]
and for 1985-86 [year ending June 30, 1984]. The Subsidiary
Conpany replied stating that inasnuch as the Subsidiary
Conpany has been anal ganmated with the Hol di ng Conpany under
a scherme of amml gamati on sanctioned by the Conpany Courts of
Madras and Calcutta and because the said amal gamati on was
with effect fromJanuary 1, 1982, there was no question of
the Subsidiary Conpany filing a return for the said two
assessment years. There was exchange of notices/replies
thereafter, which it is not necessary to nention at this
stage Utimately, the Incone Tax Oficer ‘issued a notice
under Section 142(1) asking for conpliance w'th it by
February 7, 1986. At that stage, the appellant-conpany fil ed
wit petitions in the Madras High Court questioning the
af oresai d noti ces.

In the wit petitions filed by the appellant, the main
ground urged was that inasmuch as the amal gamati on has taken
effect on and from January 1, 1982, the Incone Tax Officer
had no authority to call upon the Subsidiary Conpany to file
a return for any period subsequent thereto. It was submtted
that the scheme of amml gamati on has been sanctioned by the
Conpany Courts at Madras and Calcutta and that, therefore,
any business which rmay have been carried on by the
Subsi di ary Company subsequent to January 1, 1982 was as an
agent of the Hol ding Conpany and not on its own account. It
was submitted that the Subsidiary Conpany had no i ncone of
its owmn - indeed no existence of its own in |law on or after
January 1, 1982. In the counter-affidavit filed by the
Income Tax O ficer, he submtted that the anal ganmation
became effective only when it was sanctioned by the Court
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and after certified copies of the orders of the Courts were
filed with the Registrars of Conpanies. H's case was that
only when the nane of the Subsidiary Conpany was struck off
the register by the Registrar of Conpanies, Madras that the
Subsi di ary Company can be said to have ceased to exist. The
respondent also stated that, as a mtter of fact, the
rel evant clauses in the schene of amal gamation thenselves
indicate that the schene was to take effect only when
sanctioned by the court and only when the shares of the
Hol di ng Conpany are allotted to nenbers of the Subsidiary
Conpany. He submitted that this allotment of shares took
place only in June, 1984. The Income Tax O ficer further
submtted in his counter affidavit t hat t he sai d
amal gamati on  was a device adopted to evade the tax
legitimately due fromthe Subsidiary Conpany. He submitted
that while the Holding Conpany was incurring |osses, the
Subsi di ary Company - was traki ng -~ substantial profits and that
the schene of analgamation was nerely a device to avoid
payi ng taxes on the inconme earned by the Subsidiary Conpany.
The idea ' behind the anmlgamation, according to him was to
set off the -accunulated 1osses of the Holding Conpany
against the profits of “the Subsidiary Conpany. He also
rai sed objection wth respect to the maintainability of the
wit petition on the ground inter alia that the Income Tax
Act provides adequate renedies to agitate al | the
contentions urged in the said wit petition

The High Court dismissed the wit petition with the
foll owi ng findings:
(1) The date of anmml gamation [January 1, 1982] specified in
the scheme of amalgamation is "totally ~artificial and
arbitrary". Till the beginning of Decenber 1982, the
amal gamati on was not even in the contenplation of either
conpany. Only in Decenber 1982, was the resolution of the
Directors passed proposing anmal gamati on.” The sharehol ders
neeting took place sonmetine in February 1983. The schene
itself contenplates that it is subject to and conditiona
upon the schene being sanctioned by the court under Section
391 of the Act and appropriate orders being ‘made for
i mpl enentation of the said schene under Section 394. The
schene also provides that its inplenmentation-is conditiona
upon the sharehol ders hol ding not |ess than 9/10th in value
of the shares in the Subsi di ary Conpany becom ng
sharehol ders of the transferee conmpany. In this viewof the
matter, specifying the date of amalganation as January 1,
1982 has no relevance or neaning. The amal gamati on becones
effective only when the Court approves the schene of
amal gamation and not at any earlier point of time. In other
words, the operative dates would be January 20, 1984 and
February 24, 1984, on which dates the Madras and Cal cutta
H gh Courts approved the schene. There is nothing in the
orders of Courts to showthat the said orders were to be
effective from January 1, 1982.
(2) From the counter-affidavit, it appears that the
Subsi di ary Company was borne on the register of comnpanies
upto January 21, 1986. This shows that the conpany was in
exi stence till that date and that it did not cease to exist,
as a fact, on January 1, 1982.
(3) Inview of the aforesaid findings, it is not necessary
to go into or express any opinion on the plea of the |Incone
Tax O ficer that the said amalgamation was nerely a device
to evade the paynent of taxes legitimately due on the incone
of the Subsidiary Conpany. For the sanme reason, no opinion
need be expressed on the objection of the Incone Tax O ficer
with respect to the maintainability of the wit petition

Sri N.K.  Poddar, |earned counsel for the appellant,
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urged a nunber of grounds in support of his attack upon the
validity of the judgnment under appeal. He subnitted that the
view taken by the Miudras Hgh Court in United India Life
Assurance Conpany Vv. Conmi ssioner of Income Tax [(1963) 49
. T.R 956], which has been followed in the judgnent under
appeal does not represent the correct view of law He
submitted that the contrary view taken by the Bonbay Hi gh
Court in Commi ssioner of Incone Tax, Pune v. Swastik Rubber
Products Limted [(1983) 140 |1.T.R 304) (and followed in
| ater decisions of that Court) represents the correct view
In other words, the contention is that inasmuch as both the
Madras and Calcutta H gh Courts [Conpany Courts] had
approved the scheme of ‘ammlgamation as it stood, it neans
that the schene of anml gamation is effective from January 1,
1982. No doubt, the schenme states that it is conditiona
upon being sanctioned by the Court but that only neans that
whenever it is sanctioned by the Court, the scheme as
approved takes effect. The schene specifically states that
the schene of analgamation is effective from January 1
1982. Learned counsel subnitted that according to the well -
accepted practice prevailing inthis country, all schenes of
amal gamati on specify a particular date of amal gamati on and
unl ess the court specifies  otherw se, the date provided in
the schene of anal gamation is taken as the actual date of
amal gamati on. Counsel ~submitted that subsequent to January
1, 1982, the Subsidiary Conpany may have carried on business
awaiting the orders of the Court but it could not do
ot herwi se and that the business so carried on by it was as
an agent of and for and on behal f of the Hol di nhg Conpany and
not on its own account. Learned counsel also submtted that
no bal ance-sheet was drawn for any period subsequent to
January 1, 1982 for the Subsidiary Conpany. No Annua
General Body Meeting of shareholders was held of the
Subsi di ary Company after the said date and that, to al
i ntents and purposes, the Subsidiary Conpany ceased to exi st
as an independent entity on and from January 1, 1982.
Counsel relied upon the | anguage of Sections 391 and 394 and
on certain decisions in support of his contention. Sri
Poddar raised an alternate contention too, viz., if for any
reason, it is held that the amalgamation is not effective
with effect fromFebruary 1, 1982, it nmust be held to be
effective from February 11,1983/ May 7, 1983 [the date on
which the shareholders’ neetings were held]. Both  these
dates are prior to June 30, 1983 - the last day of the
accounting year [as sanctioned by the Income Tax O ficer];
since the income of the conmpany can be said to accrue only
at the end of the year when the accounts are made up - and
not fromday to day - it must be held that no inconme accrued
to Subsidiary Conpany at the end of the said accounting year
[January 1, 1982 to June 30, 1983]; the inconme accrued only
on June 30, 1983 and it accrued only to the Hol di ng Conpany.
On the other hand, Dr. R R Msra, |earned counsel for
the Revenue, supported the reasoning and concl usion of the
H gh Court. Learned counsel further submitted that the
schene of amalganation was a nere device to evade the
paynment of taxes lawfully due according to law and that this
is a good ground on which the Income Tax authorities can
ignore the alleged amalgamation even if for any reason it
can be held that it is effective from January 1, 1982.
Counsel also submtted that the wit petition filed by the
appel | ant ought to have been dism ssed sunmmarily on the
ground that it was premature and that the appellant should
have been directed to pursue the renedies provided by the
I ncome Tax Act according to |aw. The Hi gh Court, he subnits,
ought not to have entered into the nerits of severa
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contentions raised by the appellant, all of which can be
nore satisfactorily gone into after the assessnents are made
wherein all the relevant facts could have been gat hered.

Let us first examine the position obtaining in this
behal f under the Conpanies Act. Sub-sections (1). (2) and
(3) of Section 391 (relevant for our purpose) and Section
394 read:

"S. 391. Power to conpromse or

make arrangements wth creditors

and nenber.- (1) Were a conpromni se

or arrangenent is proposed--

(a) Dbetween a company and its

creditors or any class of them or

(b) between a conpany and its

menbers or any class of ‘them

the Court rmay, on the application

of the conpany or ~of any creditor

or- menber of the conmpany, or in the

case of ~a conpany which s  being

wound-up, of~ the liquidator, order

a neeting of the creditors or class

of creditors, or of the nmenbers or

class of nenbers, as the case my

be, to be cal | ed, hel d and

conducted in /such manner as the

Court directs.

(2) If a mjority in nunber

representing three-fourths in value

of the creditors, or class of

creditors, or nenbers, or class of

nmenbers, as the case may be,

present and voting either in person

or, where proxies are allowed under

the rules nmade under section 643,

by proxy, at the neeting, agree to

any conpromi se or arrangement, the

conprom se or arrangenent shall, if
sanctioned by the Court, be binding
on all the creditors, all the
creditors of the class, all the

menbers, or all the nenbers of the
cl ass, as the case may be, and al so
on the conpany, or, in the case of
a conpany which is being wound-up
on t he I i qui dat or and
constributories of the conpany:
Provided that no order sanctioning
any conpron se or arrangenent shal
be made by the Court wunless the
Court is satisfied that the conpany
or any other person by whom an
application has been nmade under
sub-section (1) has disclosed to
the Court, by af fidavit or
ot herw se, al | mat eri al facts
relating to the conpany, such as
the latest financial position of
the conpany, the latest auditor’s
report on the accounts of the
conpany, the pendency of any
i nvestigation pr oceedi ngs in
relation to the conpany under
sections 235 to 251, and the like.
(3) An order nade by the Court
under sub-section (3) shall have no
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effect until a certified copy of
the order has been filed with the
Regi strar.

S.394. Provisions for facilitating
reconstructi on and amal gamati on of

conpani es. --(1) VWher e an
application is nmade to the Court
under section 391 for t he

sanctioning of a conpromnise or
arrangenent proposed bet ween a
conpany and any such persons as are
mentioned in that section, and it
is shown to the Court--

(a) t hat t he conprom se or
arrangenent has been proposed for
the purposes of, or -in connection
Wit h, a schene foor t he
reconstruction of° any conpany or
conpani es or _the analgamation of
any two or nore conpani es; and

(b) that under the schenme the whol e
or any part of the undertaking,
property or liabilities of any
conpany concerned in the scheme (in
this section referred to as a
‘transferor conpany’) is to be
transferred to another company (in
this section referred to as ‘the
transferee conpany’);

the Court may, either by the order
sancti oni ng the conprom se or
arrangenent or by a subsequent
order, nake provision for all or
any of the following matters: -

(i) the transfer to the transferee
conpany of the whole or any part of

the undert aki ng, property or
liabilities of any transferor
conpany;

(iii) t he al | ot ment or

appropriation by the transferee
conpany of any shares, debentures,
policies, or other like interests
in that conpany which, under the
conpromi se or arrangenent, are to
be allotted or appropriated by that
conpany to or for any person

(iii) the conti nuati on by or
agai nst the transferee conpany of
any | egal proceedi ngs pendi ng by or
agai nst any transferor conpany:

(iv) t he di ssol uti on, wi t hout
wi ndi ng- up of any transferor
company;

(v) the provisionto be nade for
any persons who, within such tine
and in such manner as the Court
directs, di ssent from t he
conprom se or arrangement; and

(vi) such incidental, consequentia
and supplenmental matters as are
necessary to secure t hat t he
reconstruction or amal ganati on
shall be fully and effectively
carried out:
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Provi ded that no conpromse or
arr angenent pr oposed for t he
purposes of, or in connection wth,
a scheme or the anmlgamation of a
conpany, which is being wound-up
with any ot her conpany or
conpani es, shall e sanctioned by
the Court wunless the Court has
received a report fromthe Conpany
Law Board or the Registrar that the
affairs of the conmpany have not
been conduct ed in a manner
prejudicial to the interests of its
nenbers or to public interest:
Provided further _that no order for
the dissolution of any transferor
conpany under -~ cl ause (iv)-shall be
made by the Court unless the
Oficial Li qui dat or has, on
scrutiny of the books and papers of
the conpany, nmde a report to'the
Court that the affairs of the
conpany have not been conducted in
a manner prej udici al to the
interests of / its nenbers or to
public interest.

(2) Were an order under this
section provides for the transfer

of any property or liabilities,
then, by virtue of the order, that
property shall be transferred to

and vest in, and those liabilities
shall be transferred to and becone
the liabilities of, the transferee
conpany; and in the case of any
property, if the order so directs,
freed from any charge which(is, by
virtue of t he conpr om se or
arrangenent, to cease to have
effect.

(3) Wthin thirty days after the
maki ng of an order under this
section, every conpany in relation
to which the order is made shal
cause a certified copy thereof to
be filed with the Registrar for
regi stration.

If default is nade in conplying
with this sub-section, the conpany,
and every officer of the conpany
who is in default, shal | be
puni shable with fine which may
extend to fifty rupees.

(4) In this section--

(a) ‘property’ includes property,

rights and power s of every
descri pti on; and ‘liabilities’
i ncl udes duties of every
descri pti on; and ‘liabilities’
i ncl udes duties of every

description; and

(b) ‘transferee conmpany’ does not
i ncl ude any conpany, other than a
conpany within the neaning of this
Act ; but ‘transferor conpany’
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i ncl udes any body cor por at e,

whet her a conpany wi thin t he

neani ng of this Act or not."

Section 394-A provides that on every application under
Section 391 or Section 394, the Court shall give notice of
such application to the Central CGovernnent and shall take
into consideration the representations, if any, made to it
by that governnent before passing any order under any of the
said sections. Rules 67 to 87 of the Conpanies [Court]
Rul es, 1959 deal with matters provided by Sections 391 to
394. The formin which several notices contenplated by
Sections 391 and 394 and Rules 67 to 87 are to be issued are
prescribed in Forns 33 to 42 appended to the Conpanies
[Court] Rules.

The effect and schenme of the above provisions, insofar
as it is relevant to the facts of the case before us, nmay be
summari sed t hus:

(a) Were an anmal gamation of two or nore conpanies is
proposed, ‘an application has to be made to the Court for the
pur pose. ‘Thereupon, the Court may call the neeting of
nmenbers of the conpani es concerned. The order of the Court
shall be in Form 35 prescribed by the Rul es;

(b) Such notice of the neeting has to be sent individually

to all the nenbers. (The notice and the explanatory
statenment under Section 393 are settled by the officer of
the Court.)

(c) Apart from individual notices, the -notice of the
neeting has also to be published in such newspapers as nay
be directed by the Court.
(d) Only when a majority of the nenbers representing three-
fourths of the value of the nenbers present -and voting,
either in person or by proxy, approves the schenme, would the
Court proceed to sanction the amal gamati on-arrangenment. Such
an order shall bind all concerned. O course, the  Court
shall not sanction any such ~arrangenent wunless it is
satisfied that the applicants. have disclosed all materia
facts fully and truly;
(e) the application for confirmtion nmade under Section
391(2) and 394 is also required to be advertisedin the sane
newspapers in which the notice of the neeting was advertised
and the notice is also required to be served on the Centra
CGovernment as provided by Section 394-A
(f) If the Court is satisfied that the statutory
fornmalities have been duly conplied with and the schene is
fair and a reasonabl e one and beneficial to the interests of
the conpanies and its nenbers, the Court my sanction the
scheme. Wiile sanctioning the scheme, the Court may also
provide for all or any of the matters specified in clauses
(i) to (vi) of sub-section (1) of Section 394. The two
provi sos appended to said sub-section provide for certain
pre-conditions which too have to be observed by the Court.
Sub-section (2) provides that where the order sancti oning
the amal gamation provides for any of the matters in clauses
(i) to (vi) aforesaid, they shall take effect as provided in
t he order.
(g) Wthin 30 days of t he or der sancti oni ng t he
amal gamati on arrangenent, the conmpany concerned shall file a
certified copy of the order before the Registrar for
registration. This is nade mandatory by the second |inb of
sub-section (3) of Section 394.
(h) The order sanctioning the schene is required to be
drawn up in accordance with Fornms 41 and 42 of the comnpanies
[ Court] Rules.

W may now refer to the schene of amalgamation as
passed at the neetings of the shareholders of both the
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Hol ding and the Subsidiary Conpanies. "Transferor conpany”
is defined to nmean the "Subsidiary conpany" and the
expression "Transferee Conmpany" is defined to nean the
"Hol di ng Company". The expression "this schene" is defined
to nean "this schene in the present form or wth any
nodi fications approved or inposed by the Hgh Court of
Judicature at Tanmi|l Nadu and/or by the Hgh Court of
Judi cature at Calcutta". The expression "the transfer date"
is defined to nmean "1st January, 1982" and the expression
"the operative date" neans the date on which the certified
copies of the orders of the H gh Courts of Tam | Nadu and
Cal cutta under Sections 391(2)/394(2) of the Act shall have
been filed with the Registrars of Conpanies in Tani| Nadu
and Cal cutta respectively. The expression "term nal date" is
defined to nmean the date i mredi ately precedi ng the operative
date. The schene refers to the capital structure of the
Transferor and the Transferee - Conpanies, the object of the
schene .underlying the agreenment between the parties and then
st ates:

"1, The undert aki ng of t he

Transferor conpany shal |, with

effect from and including the

transfer date and wi thout further

act or deed, be transferred to the

Transferee Conpany pur suant to

Sections 391(2) / and 394(2) of the

Act and vest in the Transferee

Conpany with ‘all the estate and

i nterest of the Transferor Conmpany

but subject, nevertheless, to al

charges affecting the sane and on

the charges affecting the sane and

on the said date, the Transferor

Conpany shall be amal gamated  with

the Transferee Conpany.

6. (a) The excess of the value of

the net assets of the Transferor

Conpany, based on the Bal ance Sheet

of the Transferor Conpany as at the

date inmediately proceedi ng - the

transfer date over its Subscribed

and Paid Up Capital shall, to the

extent of the anount appearing as

Devel opnent Rebat e Reserve
I nvestnent All owance Reserve and
| nvest nent Al | owance Reserve

(Uilised) in such Bal ance Sheet of
the Transferor Conpany, be the

Devel opnent Rebat e Reserve
I nvestnent All owance Reserve and
| nvest nent Al | owance Reserve
(Wilised) to t he Transf er ee
Company.

(b) The Transferor conpany shall

with effect fromthe Transfer Date

be deemed to have «carried on its
busi ness for and on behalf of the
Transf eree Company, and accordingly
the Profits and Losses of the
Transferor Conmpany for the period
conmmencing from the Transfer Date
shall be deermed to be the profits
or losses of the Transferee Conpany
and shall be available to the
Transferee Conmpany for disposal in
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any manner i ncl udi ng the

decl aration of any dividend by the

Transferee Conpany after t he

Qperative Date, subject to the

provi sions of the Act.

7. The i mpl enent ati on of this

schenme is conditional wupon this

Schene bei ng sanct i oned under

Section 391 of the Act and the

appropriate orders for

i mpl enentati on of this Scheme being

made under Section 394 of the Act

by the High courts of Tami| Nadu

and Cal cutta.

8. The i mpl ement'ation of this

Schene is conditional also upon

shar ehol ders hol ding not less than

nine-tenthsin value of the shares

in the Transferor Conpany (other

than shares already held therein

i mediately before the amal gamati on

by the Transferee Conpany) becom ng

shar ehol ders of the Tr ansf er ee

Conpany by Vi rtue of the

amal gamati on. "

A readi ng of the above clauses of the schene shows that
according to the schene, the entire -undertaking of the
Subsi di ary Company ' shall be transferred to the Holding
Conpany with effect from the transferred date and that the
Subsi di ary Conpany shall be -anmalgamated with the Holding
Conpany with effect from the said date. Cause (6) states
clearly that the inplenentation of the said scheme "is
condi tional upon the schene being sanctioned under Section
391 of the Act and the appropriate orders for the
i mpl enentation of this schenme being made under Section 394
of the Act by the H gh Courts of Tam | Nadu and Cal cutta".
Clause (8) further provides that the inplenentation of the
said schene "is conditional also upon sharehol ders hol di ng
not less than nine-tenths in value of the shares in the
Subsi di ary company becoming shareholders of the Holding
Conpany by virtue of the anmal gamation". It is one the basis
of the |anguage of clauses (7) and (8) that the H gh Court
has opi ned that the schenme takes effect only on and fromthe
date it was sanctioned by the Hi gh Courts of Madras -and
Calcutta coupled wth the date on which the sharehol ders of
the Subsidiary Conpany becones the shareholders of the
Hol di ng Conpany as provided in the sub-clauses. The High
Court has opined that the transfer date nmentioned in the
schene viz., January 1, 1982 is "totally artificial and
arbitrary" [for the reason that on the said date neither the
conpany nor their sharehol ders had even t hought  of
amal gamation] and that it has no 1egal significance.
According to the High Court, therefore, the date on which
the amal gamati on shoul d be deemed to have conme into being is
not January 1, 1982 but January 20, 1984/ February 24, 1984,
on which dates the Madras and Calcutta H gh Courts
respectively approved the schene. In other words, the High
Court has taken the viewthat in the absence of any date
being specified in the order of the High Court as the date
of amal gamation, the date of the order of the Hi gh Court
[ Company Courts] shall be taken as the date of ammal ganmation.
For arriving at the said view, the Hi gh Court followed an
earlier Full Bench decision of that Court in Sahayani dh
(Virudhnagar) Ltd. v. AR S. Subramani vam Nadar [(1950) 20
Conpany Cases 214]. The Hi gh Court also opined that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 12

deci sion of the Bonmbay High Court in Swasti k Rubber Products
Ltd. is of no assistance to the appellant. On this basis,
the Hi gh Court has upheld the validity of the notices issued
by the Incone Tax Oficer, which notices were inpugned in
the wit petition, and dismssed the wit petition. The
guestion is whether the viewtaken by the H gh Court is
correct.

Every schene of amal gamation has to necessarily provide
a date with effect from which the amalgamation/transfer
shall take place. The scheme concerned herein does so
provide viz., January 1, 1982. It is true that while
sanctioning the schenme, it is open to the Court to nodify
the sai d dat e and prescribe such dat e of
amal gamation/transfer as it thinks appropriate in the facts
and circunstances of the case. If the Court so specifies a
date, there is little doubt that such date would be the date
of amal gamati on/date of transfer. But where the Court does
not prescribe any specific date but nerely sanctions the
schene presented to it - as has happened in this case - it
should follow that the date of anal gamati on/date of transfer
is the date specified in the schene as "the transfer date".
It cannot be otherwise.” It nust be renenbered that before
applying to the Court under Section 391(1), a schene has to
be framed and such scheme has to contain a date of
amal gamati on/transfer. The proceedi ngs before the court may
take some tine; indeed, they are bound to take sone tine
because several steps provided by Sections 391 to 394- A and
the relevant Rules have to be followed and conplied wth.
During the period the proceedings are pending before the
Court, both the amalgamating units, i.e., ~the Transferor
Conpany and the Transferee Conpany may carry on-business, as
has happened in this case but normally provision is nade for
this aspect also in the scheme of ~anmalgamation.  In the
schene before wus, clause 6(b) does expressly provide that
with affect fromthe transfer date, the Transferor Conpany
(Subsi di ary Company) shall be deemed to have carried on the
business for and on behalf of the Transferee Conpany
(Hol di ng Company) with all attendant consequences. It is
equally relevant to notice that the Courts have not only
sanctioned the scheme in this case but have also not
specified any ot her date as the date of transfer
amal gamation. In such a situation, it—would not  be
reasonable to say that the scheme of amalganation takes
effect on and from the date of the order sanctioningthe
schene. W are, therefore, of the opinion that the notices
issued by the Income Tax O ficer (inmpugned in the wit
petition) were not warranted in |law. The business carried on
by the Transferor Conpany (Subsidiary Company)! should be
deened to have been carried on for and on behalf ~of the
Transferee Conmpany. This is the necessary and the |ogica
consequence of the court sanctioning the schene of
amal gamation as presented to it. The order of the | Court
sanctioning the scheme, the filing of the certified copies
of the orders of the court before the Registrar  of
Conpanies, the allotnment or shares etc. may have all taken
pl ace subsequent to the date of anml gamation/transfer, yet
the date of amalgamation in the circunstances of this case
woul d be January 1, 1982. This is also the ratio of the
decision of the Privy Council in Raghubar Dayal v. The Bank
of Upper India Ltd. [A.1.R 1919 P.C. 9].

Counsel for the Revenue contended that if the aforesaid
view is adopted when several conplications wll ensue in
case the Court refuses to sanction the schene of
amal gamati on. W do not see any basis for this apprehension
Firstly, an assessnent can al ways be made and is supposed to
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be made on the Transferee Conmpany taking into account the
income of both the Transferor and Transferee Conpany.
Secondly, and probably the nore advisable course fromthe
poi nt of view of the Revenue would be to make one assessnent
on the Transferee Conpany taking into account the income of
both of Transferor or Transferee Conpanies and al so to make
separate protective assessnents on both the Transferor and
Transferee Conpanies separately. There may be a certain
practical difficulty in adopting this course inasnuch as
separate bal ance-sheets may not be available for the
Transferor and Transferee Conpanies. But that may not be an
i nsuperabl e probl em inasmuch as assessnment can always be
made, on the available material, even wthout a balance-
sheet. In certain cases, best-judgnent assessment nmay al so
be resorted to. Be that as it nay, we need not purpose this
line of enquiry because it does not arise for consideration
in these cases directly.

In‘the ||ight of ~the view taken by us on the principa
guestion, it s not necessary to consider the alternate
subm ssion urged by Shri Poddar

For the above reasons, the appeals are accordingly
allowed. The wit petitions filed by the appellant in the
H gh Court shall be  deened to have been allowed. W,
however, make it clear that we have not expressed any
opinion on the plea of the |earned counsel for the Revenue
that the analganmation itself is a device designed to evade
the taxes legitinmately payable by the subsidiary conmpany. If
the I ncone Tax authorities think that, they are entitled to
raise this question in the proceedings under the |Inconme Tax
Act, it is open to them to do so by way of a separate
proceedi ng according to |l aw
No costs.




