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ACT:

El ecti on-Nomi nation, rejection -of-Non-nention of age in
nomni nati on Paper-|1f defect of substantial nature-Onm ssion
i f amounts - to defect-Scrutiny-Wen enquiry necessary-

El ectoral Roll-Entry regarding age How far conc

usi ve-

Representati on of the People Act, 1951 (43 of 1951) ss. 33

and 36- Representation of the People Act, 1950 (43 of
ss. 16 and 19.

HEADNOTE:

Thirteen candidates filed their  nom nation papers for

election to the Legislative Assenbly of Madhya Pradesh. The
nom nation of U was rejected on the ground that he failed to
give a declaration as to his age as required in the
nom nati on paper. After the poll the —appellants were
declared duly elected. Thereupon one of the unsuccessful

candidates J filed an election petition challenging the
election of the appellants, inter alia, on.the ground  that

the nonmination of Uhad been inproperly rejected. The
El ection Tribunal disnissed the petition holding that U made
no attenpt before the returning officer to remedy the defect

in the nom nation paper, that the defect could not in |aw
have been renedied at the stage of the scrutiny that the
defect was of a substantial character and that therejection
of the nom nation was proper. On appeal the Hi gh Court held
that at the time of the scrutiny U had offered to supply the
om ssion but the returning officer had refused to allow -him
to do so, that the returning officer was bound to nmke a
sunmmary enquiry before rejecting the nomnation, that the
non-mention of age in the nom nation paper was not a defect
of a substantial character and that the rejection of the
nom nati on was i nproper and consequently allowed the appea

and set aside the election of the appellants:
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Hel d, that the om ssion to give the declaration as to age in
the nomination paper was a defect of substantial character
within the neaning of s. 36(4), Representation of the People
Act, 1951, and the rejection of the nom nation for such an

1950)
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om ssi on was

pr oper.

Rattan Anmol Singh v. Atma Ram [1955] 1 S.C. R 481, Pranla

Thakorlal Munshi v. [|ndubhai Bhailabhai Amin, (1952) 1
E.L.R 182, Rup Lal v. jugaraj Singh, (1958) 5 E.L.R 484,
Brij Sundar Sharma v. Election Tribunal, Jaipur, (1956) 12
E.L. R 216, Bal asubyahmanyan v. El ection Tribunal, Vellore,
(1953) 7 E.L.R 496 and Ramayan Shukla v. Rajendra Prasad
Singh (1958) 16 E.L.R 491, referred to.

Durga Shankar Mehta v. Thakur Raghuraj Singh, [1955] S.C.
140 and Karnail Singh v. Election Tribunal Hissar, [1954] 10
E.L. R 189, distinguished.

Pt . Charanjit Lal Ram Sarup v. Lohri Singh Ram Narain

A l.R 1958 Punj. 433, disapproved.

The word " defect" in S. 36(4) included an omission to
specify the details prescribed in the nomnation. The
di stinction drawn-in English cases between an " om ssion
and " ~inaccurate description" depended upon the specific
provi sions of the English statutes and did not obtain under
the I ndian Law.

The Queen v. Tugwell, (1868) 3 QB. 704 and Baldwin v.

Ellis, (1929) 1 K B. 273, distinguished.

Cases failing under s. 36(2) (b) nust be distinguished from
those falling wunder s. 36(2) (a). VWere the nom nation
paper did not comply with the provisions of s. 33 of the Act

the case fell wunder s. 36(2) (b) -and the defective
nom nation had to be accepted or rejected according as the
def ect was of an' unsubstantial or of a  substantia

character. In such .a case it was not necessary for the
returning officer to hold any enquiry.

JUDGVENT:
ClVIL APPELLATE, JURI SDICTION: Civil Appeal No. 151 of 1960.
Appeal by special leave fromthe judgment and order dated
Novermber 23, 1959, of the Madhya Pradesh H gh Court,
Jabal pur, in First Appeal No. 78 of 1959, arising out-of the
judgrment and order dated May 12, 1959, < of ‘the Election
Tribunal, Raigarh, in Election Petition No. 76/1957.
G S. Pathak and G C. Mathur, for the appellants.
N.C. Chatterjee, S . K Kapur, Y. S: Dharanmadhi karee and
A. G Ratnaparkhi, for respondent No. 1.
1960. April 22. The Judgnent of the Court was delivered by
GAJENDRAGADKAR, J.-Does the failure of a candi- date to
specify his age as required by the prescribed form of / the
nom nati on paper anount to a defect of a
652
substantial character under s. 36(4) of the Representation
of the People Act, 43 of 1951 (hereinafter called the Act)?
That is the point of |aw which arises for our decision in
the present appeal. The said point arises in this way. On
February 25, 1957, polling took place at ‘the Genera
El ection to the Madhya Pradesh Legislative Assenbly fromthe

Manmendr agar h Doubl e Menmber Consti tuency. Thi rteen
candi dates had offered thenselves for election either for
the general or the reserved seat at the said election. M

Brijendralal GQupta, appellant | and Thakur Raghubir Singh,
appel l ant 2, were the Congress candi dates while respondents
1 and 7 had been adopted by the Praja Socialist Party,
respondent 4 and one Sadhuram by the Jan Sangh and the
remai ni ng candidates had filed their nom nati ons as
i ndependent candi dates. Udebhan Tiwari, respondent 5, bad
onmitted to nmeke the declaration regarding his age in his
nom nati on paper. This defect was discovered at the tinme of
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the scrutiny of the nom nation papers on February 1, 1957,

and as a result his nomination paper was rejected by the
returning officer. Subsequently respondent 6 withdrew his
candidature with the result that el even candi dates took part
in the contest. After the polling took place and the votes
secured by the contesting candi dates were counted appell ants
1 and 2 were declared duly elected to the General and the
Reserved seat respectively. Ther eupon Jwal apr asad,

respondent 1, filed an election petition under s. 81 of the
Act challenging the election of the appellants on severa

grounds, one of which was that the nom nation of respondent
5 had been inproperly rejected. He, therefore, played that
the election of the appellants should be declared void and
he hinself shoul d be declared as having been duly el ected.

This election petition was nade over for trial to the
El ection Tribunal, Raigarh.

On the contentions raised by the parties before it the
El ection ~Tribunal framed as many as 49 issues; but in the
present” appeal we are concerned with only three of them
which related to the rejection of the nom nation of
respondent 5. These three issues were (1) whether the
nom nati on paper  of respondent 5 was inproperly rejected
because of the om ssion to
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fill in the'agein the prescribed colum, (2) whether at the
time of the scrutiny respondent 5 was personally present and
brought to the notice of the returning officer that his age
was above 25 and the omi ssion i's sinply accidental, and (3)
if so, whether the rejection of the said nomnation paper
has rendered the whole election void ab "initio under s.

100(1)(c) of the Act.  The Tribunal held that respondent 5
did not nmmke any attenpt to rectify the defect in the
nom nation paper, that the returning officer could not in
aw have allowed respondent 5 to renedy the said defect at
the stage of the scrutiny of the nomination, and that the
error in the nomnation was a defect of 'a substantia

character with the result that the rejection of the
nom nati on paper was according to the Tribunal  proper. In
accordance with these findings the Tribunal dism ssed the
el ection petition.

Respondent 1 then preferred an appeal against the ~decision
of the Tribunal before the H gh Court of Midhya Pradesh at
Jabal pur under s. 116A of the Act. The H gh Court has
al l owed the appeal; it has held that respondent 5 had at the
time of the scrutiny offered to supply the om ssion but the
returning officer refused to allow himto do so, that the
returning officer was bound to nake a summary enquiry before
rejecting respondent 5 s nomi nation paper, and that the non-
nmention of the age in the nom nation paper was not a defect
of a substantial character. |In consequence,” according to
the Hi gh Court, the rejection of respondent -5 's nom nation
paper was inproper; that is why the H gh Court set aside the
el ection of the appellants under s. 100(1)(c) of the Act.

It is against this decision of the Hgh Court that the
appel | ants have come to this Court by special |eave.

The |earned counsel for the appellants wanted to challenge
the correctness of the finding recorded by the Hi gh Court
that respondent 5 offered to correct the defect in his
nom nati on paper by supplying evidence about his age and
that the returning officer had refused to give him an

opportunity to do so. It is true that on this question the
Tri bunal had found in favour of the appellants; but, in our
opinion, it was open to the Hgh Court to consider the

correctness or the
85
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propriety of the said finding because the jurisdiction a of
the Hi gh Court under s. 116A of the Act is wi de enough and
is not confined to questions of law. It has been urged
before us that the decision on this Darrow question of fact
depends upon the appreciation of oral evidence led by the
parties, and it was suggested that the H gh Court was not
justified in interfering with the conclusion of the Tribuna

on that point. W are not inpressed by this argunent. We
woul d, therefore, deal with the present appeal on the basis
that respondent 5 attenpted to rectify the om ssion but was
not allowed to do so by the returning officer. Ther ef or e,
if the defect in the nom nation paper of respondent 5 was
not of a substantial character the H gh Court’s decision
woul d be right on the other hand, if the said defect is of a
substantial character then the rejection of respondent 5's
nomi nati on paper would be proper and the fact t hat
respondent 5 was not allowed an opportunity to rectify the
sai'd om ssion would rmake no difference in law. That is how
the ~only point whichcalls for our decision is whether the
omi-ssion, in question is a substantial defect under 36(4) of
the Act.

Before dealing with this question it is relevant to refer to
ss. 33, 34 and read s. 36. Section 33 provides for the
presentation of the nom nation paper and prescribes the

requirenents for a valid nom nation. Section 33(1) is
i mportant for our purpose. It provides that on or before
the date appointed under el. (a) of 1S 30 each candidate
shall, either  in person-or by his proposer, between the

hours of eleven o’ clock 'in the forenoon and three o’ clock in
the afternoon deliver to the returning officer at the place
specified in this behalf in the noticeissued under s. 31 a
nom nati on paper conpleted in the prescribed formand signed
by the candidate and by an el ector of the constituency as
pr oposer. Section 33(2) lays down that a candidate shal
not be deemed to be qualified to be chosen to fill a
reserved seat wunless his nonination paper contains a
declaration prescribed by it. Sub-section'(3) deals wth
the case of a candi date who, having held any office referred
to inel. (f) of s. 71, hag been disnissed and a period. of
five years has not el apsed since the
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di sm ssal, and lays down that the nom nation paper of such a
person shall be acconpanied by a certificate as specified.
Sub-section (4) requires that on the presentation of a
nom nati on paper the returning officer shall satisfy hinself
that the names and el ectoral roll nunbers of the candidate
and his proposer as entered in the nom nation paper are the
sanme as those entered in the electoral rolls. ~ The proviso
to this subsection requires the returning officer to permt
any clerical or technical error in the nonination paper in
regard to the said nanes or nunbers to be corrected, and

where necessary, it authorises him to direct that any
clerical or printing error inthe said entry shall be
over | ooked. W are not concerned with the remaining two

sub-sections of s. 33. Section 34 deals with deposits and
provides that a candidate shall not deemed to be duly
nom nated for election from a constituency unless he
deposits or causes to be deposited the ambunts as prescribed
in cls. (a), (b) and (c). Section 36 deals wth the
scrutiny of nom nation& authorises the returning officer to
hold an enquiry,, ,prescribes the procedure to be followed
by himin holding such an enquiry, required himto endorse
his decisions on the points raised in the scrutiny, and to
prepare a list of validly nom nated candidates that is to
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11

say, whose nom nations have been found valid, and to affix
it to his notice board. Section 36(1) provides that on the
date fixed for the scrutiny of nom nations under s. 30, the
candi dates and the ot her persons specified in it may attend
at such tinme and place as the returning officer may appoint,
and the returning officer shall give them all reasonable
facilities for examning the nomnation papers of al
candi dat es whi ch have been delivered within the tine and in
the nmanner laid dowmn in s. 33. Sub-section (2) deals with
the examination of nomination papers by the returning
officer, and it provides that the said officer shall decide
all objections which may be nmade to any nomination, and nay,
either on such objection or on his own notion after such
sunmary enquiry, if any, as he thinks necessary, reject any
nom nation on _any of the-follow ng grounds,-(a) that the
candi date either s not qualified or is disqualified for
bei ng chosen to til
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the seat under any of the follow ng provisions that may be
applicable, viz., Arts. 84, 102, 173 and 19 1, and Part 11
of - this Act, (b) that there has been a failure to conply
with any of the provisions of section 33 or section 34, or
(c) that the signature of the candidate or the proposer on
the nom nation paper is not genuine. Sub-section (4) |ays
down that 'the returning officer  shall not reject any
nom nati on paper on the ground of any defect which is not of
a substantial character. Sub-section (5) prescribes the
procedure for the scrutiny, and subs. (6) requires that the
returning of ficer shall endorse on each nom nation paper his
decision accepting or rejecting the same.and in case of
rejection he shall record in witing a brief statenent of
his reasons for such rejection. ~ Sub-section (7) provides
that for the purpose of this section a certified copy of an
entry in the electoral roll for the time being in force of a
constituency shall be conclusive evidence of the fact that
the person referred to in that entry is an elector for that
constituency wunless it .is proved that he is subject to a
di squalification nentioned in s. 16 of the Representation of
the People Act, 1950 (43 of 1950). Sub’section (8) requires
the returning officer to prepare a list of validly nom nated
candi dates and affix it to his notice board.

It is clear that s. 33 requires that a nom nati on paper nust
be conpleted in the prescribed form and signed by the
candidate and by the elector of the constituency as

pr oposer. The form prescribed in that behalf i's Form No.
2B. The relevant portion of the prescribed form reads
thus: -

Form 2B.

Nom nati on Paper

(See rule 4)

El ection to the Legislative Assenbly of..... .... (State)

(To be filled in by the proposer)

| hereby nominate................ as a candi date for el ection
fromthe.................. Assenbl y Constituency.

1 Ful |l nanme of proposer..................

2 El ectoral roll nunmber of proposer............

3. Nane of candidate's ++father/husband..............
4. Ful | postal address of candidate...........

5. El ectoral roll nunber of candidate...........

Date ...... Si gnature of proposer

(To be filled by the candi date)

t he above-nentioned candi date, assent to this nom nation

and hereby decl are-

(a)

that | have conpleted............. years of age;
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(b) that the synbols | have chosen are in order of
preference

Dat e Si gnature of candi date
Strike out one of the alternatives as necessary.

It is common ground that the first part of the nom nation
paper which has to be filled in by the proposer was in order
and the second part was duly 'signed by the candidate but
failed to declare his age as prescribed by (a) above. VWhen
the returning officer noticed this om ssion he nade an order
rejecting respondent 5 S nomination. The brief statenent of
reasons which the returning officer has recorded shows that
he held that the failure of respondent 5 to declare his age
cannot be treated as clerical or technical error, but is of
a substantial nature since declaration as to age was
necessary  in order to entitle a candidate to be qualified
under 'Art. 173 of the Constitution. The returning officer
has also noted that he took the objection suo nmto and
rej ected the nom nati on paper of respondent 5. Thus there is
no doubt that respondent 5 s omitted to specify his age
bef ore he signed his nomi nation paper and in that sense his
nom nati on paper has not been conpleted in the prescribed
form The question which arises for our decision is whether

r espondent 5's omission to specify  his age in his
nom nati on paper anounts to a defect, and if yes,whether it
is a defect of a substantial character under s. 36(4) of
the Act.

On behal f of the appellants it has been conceded before us
that the omission in question undoubtedly constitutes
failure to conply with the provisions of A 33, and so it
attracts the provisions of s. 36(2)(b) of the Act, but it is
urged that the said om ssion does not anpbunt to a defect
under s. 36(4) nuch less a defect which is of a substantia
character. The argunent is
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that s. 36(4) can apply only to such cases of non-conpliance
with s. 33 which can be said to amobunt to defects and not
others, and since the omission in question is not a defect
there is no scope for invoking the provisions of that, sub-
secti on. In support of this argunent reliance has been
placed on two English decisions. |In The Queen v. Tugwell
(1) Cockburn, C. J., held that the 9 votes whose validity
was inpeached had to be struck off because they had not
conplied with s. 32 of the Minicipal Corporation Act (5 & 6
Wn 4, c. 76) and so s. 142 could not cure their defect.
The voting papers in question contained the Christian nane
and the surnanme of the candi date and his place of abode and
nothing nore, whereas s. 32 required that they should also

contain the description of the candidate. |In other words,
there was a total omission to supply the description
required by s. 32. It was, however, urged that the said

om ssion should be treated as inaccurate description, and so
the validity of the inpugned votes should be sustained under
s. 142 which provides, inter alia, that no inaccurate
description of any person shall hinder the full operation of
the Act in respect of such person provided that the
description of such person is such as to be conmmonly
under st ood. Cockburn, C. J., held that in the cases of the
9 votes in question they were not dealing wth t he
i naccurate description but a total om ssion of description
which is one of the things required by s. 32, and so s. 142
was inapplicable. It appears that Lush,J., and Hannen,J.
agreed wth the conclusion of the Chief Justice wth some
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hesi tati on. To the sane effect is the decision in Baldwn
v. Elis (2). In that case the omssion to state in the
nom nati on paper the nanme of the parish for which the person
nonmi nated was qualified as a |ocal government elector was
held to be non conpliance with the requirenents of rule 4 of
the Rural District Councillors Election Order, 1898, and
that the said om ssion could not be cured by s. 13 of the
Bal | ot Act of 1872 since that section applied only to cases
where there had been a wrongful adm ssion of a nomination
paper and not to those where a nomination paper had been
rejected. It was also

(1) (1868) 3 QB 704

(2) (1929) 1 K. B 273.
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held that the omission in question cannot be treated as
i naccurate description of the person nonminate within rule 13
of the Order of 1898 but was a clear non-conpliance with the
requi rements of rule 4 of that Order and as such it was not
cured by rule 33. 1t would thus be seen that in both the
deci si ons the question as to whether the particular om ssion
amounted to —an inaccurate description was decided in the
l'ight of the specific provision of the statute, and so they
cannot sustain the ~broad argument that in no case can
om ssion be treated as a defect. W nmay also incidentally
poi nt out that Hal shury has read these decisions in the sane
way (3).

On the other hand the dictionary neaning of the word
defect” is "lack' or absence of ~sonething essential to
conpl eteness”, and in that sense onission to specify the age
call and would be treated as a defect under s. 36(4).
Defect also neans " a flaw or a fault or an inperfection”;
but whether or not it includes an om ssion nmust necessarily

depend wupon the context in which the wordis used. In our
opi ni on, having regard to the  context it woul d be
unreasonable to hold that the word " defect " under s. 36(4)

excludes all cases of omssion to specify the details
prescribed by the statute in the nom nation paper. /W nust
accordingly reject the appellants’ argument that the
omi ssion in question is not a defect under s. 36(4).

The next question which we must consider is whether in the
case of such an om ssion it was obligatory on the  returning
officer to hold an enquiry under s. 36(2) of the Act. The
Hi gh Court has held that the returning officer ought to have
held an enquiry under s. 36(2)(a) and satisfied hinself
whet her or not respondent 5 was eligible to stand for the
el ection. In our opinion the High Court was in error in
coming to this conclusion. |If the nonination  paper of
respondent 5 did not conply with the provisions of s. 33 the
case fell squarely under s. 36(2)(b) and the only question
whi ch can arise in such a case is whether or not the defect
arising fromthe failure to conply with the provisions of s.
33 is of a substantial character or not. |If the defect is
not of a substantial

(3) Halsbury’'s ’'Laws of England”, Vol. 14, 3rd Ed.
par agr aphs foot-note (a) on p. 95.
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character the returning officer shall not reject t he
noni nati on paper on the ground of the said defect; if, on

the other hand, the defect is of a substantial character the
returning officer has to reject the nom nation paper on the
ground of the said defect, That is the effect of the
provisions of s. 36(2)(b) and (4) read together. An enquiry
which is necessary under s. 36(2)(a) nay and can be held for
instance in cases where the nonmination paper shows the age
of the candidate as above 25, but an objection has been
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rai sed-that in fact he is below 25 and as such inconpetent
to stand for election under Art. 173 of the Constitution; in
ot her words, the inmpugned nomi nati on has conplied with the
provisions of s. 33 and as such does Dot fall under s.
36(2)(b) at all, nevertheless the validity of the nom nation
can be challenged on the ground that, in fact Art. 173 is
not conplied with. Cases falling under this class nust be
di stingui shed-fromcases falling under s. 36(2)(b). In the
latter class of cases the failure to comply with the
provi sions of s. 33 being established there is no scope for
any enquiry wunder s. 36(2) (a). Once the alleged non-
conpliance is proved, the defective nomnation falls to be
accepted or rejected according as the defect is of an
unsubstantial or of a substantial character. Therefore, it
is not right to hold that even after the returning officer
was satisfied that the omission to specify his age showed
that the nom nation paper of respondent 5 had not conplied

with the provisions of s. 33, he should still have held
an enquiry under s. 36(2) (a). Non- conpliance with the
provi si ons of s. 33 itself would justify the rejection of

the nomnation paper provided of course that the defect
arising from the non-conpliance in question is of a
substantial character.

That takes us to the question as to whether the failure to
specify the age in/the nom nation paper anpbunts to a defect
of a substantial character under s. 36(4) or not. There is
little doubt that the age of the candidate is as inportant
as his identity, and in requiring the candidate to specify
his age the prescribed formhas given a place of inportance
to the decl aration about the candidate' s age. Just as the
661

nom nation paper nust show the full nane of ~the candidate
and his electoral roll nunber, and just as the nomination
paper nust be duly signed by the candidate, so nust it
contain the declaration by the candi date about his age. It
is significant that the statement about the age of the
candidate is required to be nade by the candi date above his
signature and is substantially treated as his declaration in
that behalf. That being the requirenent of the  prescribed
nomi nation formit is difficult to hold that the failure to
specify the age does not amount to a defect of a substantia
character. The prima facie eligibility of the person to
stand as a candidate which depends under Art. 173 of the
Constitution, inter alia, on his having conpleted the age of
25 years is an inportant matter, and it is in _respect of
such an inmportant nmatter that the prescribed form requires
the candidate to make the declaration. It would, we think,
be unreasonable to hold that the failure to nake a declara-
tion on such an inportant matter is a defect of an
unsubstantial character. |In this connection, it is relevant
to refer to the fact that the declaration as to the  synbols
whi ch t he prescribed form of the nom nati on paper
requires the candidate to make is by the proviso to rule 5
given a subsidiary place. The proviso to rule 5 shows  that
any non-conpliance with the provisions of sub-rule (2)  of
rule 5 shall not be deened to be a defect of a substantia
character within the nmeaning of s. 36, sub-s. (4). |In other
words, this proviso seems to suggest that, according to the
rule making authority, failure to comply with the require-
ments as to the declaration of synbols as specified in rule
5, sub-rule (2), would have been treated as a defect, of a
substantial character; that is why the proviso expressly
provides to the contrary. This would incidentally show t hat
the failure to specify the age can. not be treated as a
defect of an unsubstantial character.
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On behalf of the respondents it has, however, been urged
before us that the returning officer should not be astute to
rej ect the nonination papers on technical grounds, and that
in the present case the returning officer should have | ooked
at the electoral roll and satisfied hinself that respondent
5 was duly qualified 86
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to stand for the election. Hys age is 48 and it was shown
in the electoral roll against his nane. It was thus a

sinple matter of |ooking at the electoral roll be satisfied
that the omi ssion to specify the age in the nomnation form
was no nore than a technical breach of the requirements of
s. 33. W are not inmpressed by this argument. As we have
al ready observed, in cases of non-conpliance with s. 33
which attract the provisions of s. 36(2)(b), there would be
no occasion to hold an enquiry under s. 36(2)(a). The only
point to consider in such cases would be whether the defects
in question are substantial or not; and so the argument that
the returning officer could have easily verified the age of
respondent 5 is not really material \in construing s. 36(4).
In this connection it is relevant to consider the effect of
the presunption which is raised under s. 36(7) of the Act
and its effect. As we have already noticed, under s. 36(7)
a certified copy of the entry in the electoral roll shall be
concl usi ve evidence of ‘the fact that the person referred to
in that entry is an elector for that constituency ; but it
nmust be renmenbered that this presunption is raised for the
purposes of this section and it is made expressly subject to
the last clause of this subsection, that is to say, the
presunption can arise unless it i's proved that the person in
guestion is subject to any of the disqualifications nmen-
tioned in s. 16 of the Act of 1950. The wuse of the
adj ective " conclusive " which qualifies” evidence " is
technically inappropriate because the presunption | arising
from the production of the certified copy is by no ' means
concl usi ve.

It is also significant that in regard to the conclusive
character of the relevant evidence the material provision as
it stood originally has been subsequently anmended by Act 27
of 1956. Oiginally the provision was that ~the relevant
entry shall be conclusive evidence of the right of any
elector named in that entry to stand for —election or to
subscribe the nomnation paper as the case nmay be. The
Legi sl ature apparently t hought that t he presunption
aut horised by these words was unduly wi de,~and so, by the
amendnment, the prima facie and rebuttabl e presunption is now
[imted
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to the capacity of the person concerned to be treated as an
el ector and nothing nore, and that too unless it is proved
that he suffers fromany disqualification” nmentioned in s.
16. Section 16 to which reference has thus been nade
prescribes di squal i fications for registration in an
el ectoral roll under three heads,-(a) that the person is not
a citizen of India, (b) that he is of unsound mnd -and
stands so declared by a conpetent court, or (c) is for the
time being disqualified fromvoting under the provisions of
any law relating to corrupt and illegal practices and other
of fences in connection with elections. Thus the position is
that the certified copy of the relevant entry would prim
facie show that the person concerned is not subject to any
of the said disqualifications, but this prina facie
presunption can be rebutted by evidence to the contrary.

There is yet another aspect of this natter to which
reference may be made. The rebuttable presunption which
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arises under s. 36(7) nerely refers to the status of the
person concerned as an elector. Let us consider what this
presunmption neans. An elector under s. 2, sub-s.1, (e), of
the Act in relation to a constituency nmeans " a person whose
nane is entered in the electoral roll of that constituency
for the time being in force and who is not subject to any of
the disqualifications nentioned ins. 16 of the Act of
1950".

That takes us to the conditions prescribed by s. 19 of the
Act of 1950 for registration in the electoral roll. Section
19 provides that subject to the foregoing provisions of Part
[1l of the said Act every person who, on the qualifying date
(a) is not less than 21 years of age, and (b) is ordinarily
resident is a constituency, shall be entitled to be
registered in the electoral roll for that constituency.
Thus when a presunption is raised under s. 36(7) it may nean
prima facie that the person concerned is not less than 21
years of age and-is ordinarily resi dent in t hat
constituency; ~ but for the validity of the nom nation paper
it has 'to be proved that the candidate has conpleted 25
years of age. ~Art. 173 of ‘the Constitution which prescribes
the qualification for ~nmenbership of State Legi sl ature
provi des
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that a person shall not be qualified in that behalf wunless
he (a) is a citizen of India, (b) is, in the case of a seat
in the Legislative Assenbly, not |essthan 25 years of age,
and (c) possesses 'such other qualifications as nmay be
prescribed in that behalf by or under any law nade by
Par | i ament . Confining ourselves to the requirenent about
age it is obvious that the presunption raised under s. 36(7)
woul d not be enough to justify the plea about validity of
the nonmi nation paper because the said presunption only tends
to show that the person concerned has conpleted 21 years of
age.It is clear that in regard to persons between 21 to 25
years of age their names would be registered in the
electoral and so they would be electors if otherw se
qualified and yet they would not be entitled to stand for
election to the State Legislature. . Thus it would not be
correct to assune that a reference to the certified copy of
the electoral roll would in every case decisively show that
the age of the candidate satisfied the test —prescribed by
Art. 173 of the Constitution; in other wor ds, t he
requi renment about the conpletion of 25 years of  age is
out side the presunption under s. 36(7), and- that nust be the
reason why the prescribed nom nation formrequires that the
candidate in signing the said formmnmust nake a declaration
about his age. This consideration supports our| conclusion
that the declaration about the age is a matter of inportance
and failure to comply with the said requirenent cannot be
treated as a defect of an unsubstantial character.

It now remains to consider sone of the decisions which were
cited before us by the | earned counsel for both the parties.
In Rattan Anmol Singh v. Atma Ran(1) this Court has held
that the attestation required in the case of proposers and
seconders who are not able to wite their nanes is not a
technical or unsubstantial matter, and so the failure to
conply with the said requirenent would amount to a defect of
a substantial character. The appellants contend, and wth
some force, that this decision supports their case that |ike
the attestation required inthe case of an illiterate
proposer or seconder the declaration as to the

(1) [1955] 1 S.C. R 481,
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age of the candidate is a matter of substantial inportance,
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and failure to conply with the requirenent of the prescribed
form in that behalf cannot be treated as a defect which is
not of a substantial character. |In Pranlal Thakorlal Minsh
v. I ndubhai Bhail abhai Anmin (1), the Election Tribunal
Baroda, has held that the omission by the candidate to
mention his age in the nom nation paper is a defect of a
substantial character and that his nom nation paper had been
properly rejected on that account. The appellants have
naturally relied on this decision in support of their case.
The appellants have then referred us to certain decisions
where the effect of the failure to specify the electora
roll number or other particulars has been considered, and it
has been held that the failure in question anbunts to a
substantial defect under s. 36(4) of the Act. (Vide: Rup La
v. Jugraj Singh (2 ); Brij Sundar Sharma v. Election
Tri bunal , Jai pur (3 );  Bal asubrahmanyan V. El ecti on
Tribunal, Vellore (4); and Ramayan Shukla v. Rajendra Prasad
Singh (5). By parity of reasoning the appellants contend
that the failure 'to nentionthe age is undoubtedly a
substantial ~ defect. It is unnecessary for us to consider
the nerits of these decisions.

On the other hand the respondents have relied on the
decision of this Court in the case of Durga Shankar Mehta v.
Thakur Raghuraj Singh (6). Indeed it  appears from the
judgrment of the High Court under appeal that in conmng to
its decision the H gh Court was influenced by certain
observations made by Mikherjea, J., as he then was, in
dealing with the case of Durga Shankar (6). 'In that case
the wvalidity of the election of Vasant Rao, respondent 2,
was chall enged before the El ection Tribunal on the ground
that he was not eligible to stand for election since at al
material tinmes he was under 25 years of age. It was, how
ever, clear that no objection was taken before the returning
officer in respect of the nonination paper of respondent 2,
and the said nom nation paper had been accept ed by
there turning officer. The question

(1) (1952) 1 E.L.R 182.(2) (1958) 15 E.L.R 484.

(3) (1956) 12 E.L.R 216.(4) (1953) 7 E.L.R 496.

(5) (1958) 16 E.L.R 491.(6) [1955] S.C.R 267.
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whi ch was raised before this Court was whether the
acceptance of respondent 2's nom nation paper could be -said
to be inproper, and this Court held that the acceptance
woul d have been inproper if the want of qualification was
apparent on the electoral roll itself or onthe face of the
noni nati on paper and the returning officer overlooked that
defect or if any objection was raised and enquiry made as to
the absence of qualification in the candidate and the
returning officer came to the wong conclusion on the
materials placed before him Since neither of these things
had happened in that case, the Court held that t he
acceptance nust be deened to be a proper acceptance. Even
so it was observed that the validity of respondent 2's
el ection could be chall enged under s. 100(2)(c) of the Act.
Wth that aspect of the natter we are, however, not
concerned in the present appeal. It would thus be clear
that in the case of Durga Shankar (1) this Court had no
occasion to consider the scope and effect of s. 36(2Xb) and
(4) of the Act at all, and so the observations made in the
j udgmnent on which reliance had been placed by the
respondents in support of their plea that an enquiry should
have been held in the present case do not really help us.
The said observations nust, with respect, be read in the
context of the dispute which was rai sed before this Court in
that case. The respondents have also relied upon the
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decision of this Court in Pratap Singh v. Shri Krishna Gupta

(2). In that case this Court has no doubt observed that
courts should not adopt a technical attitude in dealing with
election matters and that " it is the substance that nust
count and it must take precedence over mere form ; but in
appreci ati ng the effect of these observations it is
necessary to bear in nmnd the points which arose for
decision in that case. It was the failure of the candidate

to mention his occupation as required by rule 9 (1)(i) on
which the validity of his nom nation was inpeached, and in
dealing with that point this Court had to consider the
effect of s. 23 of the C_ P. and Berar Municipalities Act, 2
of 1922, which provided that anything done or any proceeding
taken under the said Act shall not be questioned on account

(1) [1955] 1 S.C.R 267

(2) A1.R 1956 S.C. 140, 141,
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of any defect or irregularity not affecting the nerits of
the case. ~ So the short point which the Court had to decide
was whet'her the defect in the nom nation formaffected the
nmerits of the case, and it held that there was no doubt that
the said failure, could riot possibly affect the nerits of
the case. It was in the context of this |legal position that
the Court disapproved of the technical attitude adopted by
the High Court in dealing with the question of the wvalidity
of the inpugned nonmnation. It is significant, however,
that even in that case the Court has referred with approva

to its earlier decision in the case of Rattan  Ammol Singh

(1). There is another decisionof this Court on which the
respondents have relied. That is the case of Karnail Singh
v. Election Tribunal, Hi.ssar (2). It appears that in that

case the nom nation paper of Sher Singh had been rejected on
the ground that colum 8 in the nom pation formwas not duly
filled up. The defect to which objection was taken was that
the name of the sub-division had not been stated under the
rel evant col umms, though on evidence it was quite clear that
there was no defect in identifying the candidate and that
the candidate hinself pointed out to the returning officer
the entry of his name in the electoral roll, andthis’ Court
held that the defect in question was purely -technical and
that the Tribunal was perfectly right-in holding that the
nom nation paper had been inproperly rejected. It is
difficult to see how this decision can assi st t he
respondents at all. As we have already pointed out the
omssion to make a declaration about the age is, in our
opi ni on, an omission to conply wth the substantia

requi rement prescribed by the formand it cannot be conpared
with the omission with which this Court was concerned in the
case of Karnail Singh (2).

There is one nore decision on which the respondents’ have
relied. In Pt. Charanjit Lal Ram Sarup v. Lahri Singh Ram
Narain (3) the Punjab H gh Court was dealing with ‘a case
where the nom nati on paper of a candi date had been rejected
not only on account of the om ssion to state the age in the
nom nation paper but also for the reason that no evidence
was | ed by the

(1) [1955) 1 S.C.R 481. (2) (1954) 10 E.L.R 189.

(3) A l.R 1958 Punj. 433.
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candi date concerned or by his representatives or agents to
show that the candidate had conpleted his 25 vyears though
the returning officer had directed that such evi dence should
be led. It appears that the Election Tribunal also found
that on the evidence adduced before it could not be
determ ned with any ampunt of certainty as to whether at the
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time of filing the nom nation paper M. Pirthi,the candi date
in question, was above or bel ow 25 years of age. That is
why it was held that the rejection of the nonination paper
could not be said to be inproper. One of the points urged
before the Punjab H gh Court was that the omission to state
the age was not a defect of a substantial character but the
High Court did not feel called upon to give a firm finding
on this point, because in the case before it there was not
only the inpugned omi ssion but there was also no materia
before the returning officer whereby that onission could be
made good. We ought, however, to add that though on the
facts proved in that case the election petition should have
been dealt with under s. 36(2)(b) and (4) it was apparently
considered as falling under.s. 36(2)(a) and that, as we have
already pointed out, “is not the true Ilegal position
Besides there are certain-general observations made in the
judgment which would . indicate that the H gh Court was
inclined to hold that the defect arising fromthe failure to
declare the age in the nomnation form was not of a
substantial character. It is unnecessary to add that these
observations do not correctly represent the effect of s.
36(2)(b) and s. 36(4) of the Act.
In the result the appeal is allowed, the decision of the
High Court is set aside and that of the  Tribunal restored
with costs throughout.

Appeal al | owed.
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