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ACT:
I ncome-tax Act, 1961 : Ss. 9(1)(vi),(vii),119(1), 80-0, 80-HHB :

Assessee- Engi neeri ng and Construction Conpany-
Undert aki ng of foreign projects-Approval by Central Board of
Direct Taxes-paynents in respect of consideration for supply
of technical information for use outside India and rendering
Techni cal Services to foreign Government Enterprise-Wether
‘simlar’ to ‘royalty’, ‘Comm ssion or ‘free’ etc. -
Deducti ons-Scope of Assessee-Wether entitled to relief
under S. 80-0O for assessnent years earlier to 1983-84 -
Whet her eligible for deductions under s. 80-HHB for
assessment years 1983-84 onwards:

Assessee Conpany- For ei gn contracts- Execution of -
Construction of damand irrigation project, water supply
pr oj ect etc.-Services involving specialised know edge,
experience and skill in constructional operations-Wether ar
techni cal services.

"Techni cal Services"-Wether can be rendered through
medi um of enpl oyees, skilled and unskill ed:

Foreign projects of ‘conposite’ activities-Activities
falling partly under S. 80-HHB-Whether relief can be granted
under each sections separately.

Activities of foreign contract falling under S.  80-0 as
wel |l as Section 80-HHB- Deducti ons-\Whether can be conputed
under s. 80-HHB only.

Central Board of Direct Taxes-Circulars No. 187 dated
23.12.1975 & 253 dated 30.4.1979. Letters dated 28.10.83 and
31.7.1985-Board’ s power to grant approval to foreign
contracts-Purpose and scope of: Guidelines for approva
nature of: Approval once granted-Wether to continue for
subsequent assessnent years for the sanme agreenent.

58
Words and phrases :

‘business of execution of a foreign project’, profits
derived', ‘royalty’, ‘similar’, ‘technical services’-Maning
of .

HEADNOTE:

Section 80-0 of the Income Tax Act, 1961 provides for a
deduction in conputing the total income, in respect of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 48

royalty, comission, fees, or any simlar paynment received
by the assessee fromthe Governnent of a foreign State or a
foreign enterprise in consideration for the wuse outside
India of any patent, invention, nodel, design, secret
formula or process, or simlar property right or information
concerning industrial, comercial or scientific know edge,
experience or skill nade available or provided or agreed to
be made available or provided to such Governnent or
enterprise by the assessee or in consideration of technica
services rendered or agreed to be rendered outside India to
such governnent or enterprise by the assessee under an
agreement approved by the Central Board of Direct Taxes in
thi s behal f.

The appellant-assessee, a civil construction conpany,
describing itself as Engineers, and contractors execut ed
projects overseas and in India. It wundertook certain
contracts for construction, <dinter alia, of a dam and
irrigation project, a fibre-board factory and a huge water
supply project in foreign countries. One of its projects,
cal l ed the Karkh Project, which constituted a najor portion
of its grosstotal income was with  the Iraqgi Government
through the Baghdad Water Supply Administration (BWSA). The
contract was for the design, manufacture, delivery, supply,
construction and installation for the first stage of Karkh
Wat er Supply Schene. Since tenders had been called for from
consortia the assessee associated with the State Contracting
Conpany for Water and Sewerage Projects, Baghdad (SCC) and
formed a consortium and the said consortiumentered into an
agreement on 17.12.1980 with the “lragi Government. The
terms of the consortium between the assessee and. SCC were
set out in another agreenent dated 18.12.1980 dividing the
areas of responsibility (the packages) under~ the contract
bet ween the two.

The assessee applied to the Central Board of Direct
Taxes (CBDT) for latter’s approval to the contracts "for the
supply of Gvil construction knowhow to the Government of

Irag" under Section 80-0O of the I'ncone-Tax Act, 1961. In
para 5(a)(ii) of the profornma of the application prescribed
for the purpose, the assessee indicated that ™information
concerning industrial, commercial, or scientific know edge
or skill" was being made avail able outside India; and .in

Colum 5(b) thereof it nentioned that technical services
woul d be rendered by the assessee to

59
BWSA, Governnent of Iraq through its J|ndian Engineers,
Scientists, technicians and semi-skilled ‘labours to be
i nducted for that purpose.

Meanwhi | e, by the Finance Act, 1982, section 80-HHB was
inserted to the Act with effect from1.4.1983, providing for
25% deduction fromthe profits and gains derived from the
busi ness of execution of a foreign project undertaken by the
assessee with the government of a foreign State-enterprise.
Sub- secti on (5) of section 80-HHB provided that not
wi thstanding any provision in Chapter VIA of the Act, no
part of any consideration or of the incone conprised in the
consi deration payable to the assessee for execution of a
foreign project shall qualify for deduction for any
assessment year under any such ot her provision

The CBDT accorded its approval on 28.10.1983. However,
with respect to Karkh and D waniyah projects, the approva
was granted for the assessnent year 1982-83, stating that
for the subsequent period section 80-HHB, which cane into
force we.f. 1.4.1983, would be operative.

The assessee clainmed and obtained deduction under
section 80-0 in respect of some of the contracts in sone
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assessment year between 1976-77 to 1980-81

For the year 1983-84, the assessee returned a gross
total income of Rs. 72,67,45,938 but as against this it
claimed a deduction of Rs. 89,16,19,198 : of this, the
deduction claimed in respect of karkh and Di wani yah projects
cane to Rs. 77,84,29,446 and Rs. 6, 36,85,436 respectively.
As Board's approval under section 80-0 in respect of these
two contracts was limted to the assessnent year 1982-83,
the Inspecting Assistant Conmi ssioner (lIAC) declined to
grant the assessee any deduction under section 80-0 not only
in respect of these two projects but also for the others,
hol ding that section 80-HHB, and not section 80-0, applied
to the agreements. However, relief was not granted even
under section 80-HHB on the ground that conditions for
exenption specified thereunder were not fulfilled. The 1AC
deternmined assessee’s total  incone at Rs. 89,41, 35,103
rai sing a tax demand of Rs. 66,07, 72, 982.

On~ appeal , the Comm ssioner of Income Tax (Appeals)
agreed wi'th the IACto the extent that the assesse was not

entitled to relief under section 80-0 because : (1) the
approval —of the CBDT for three of the contracts did not
extend to assessment year 1983-84; (2) all the contracts

undertaken by the assessee were in the nature of ‘foreign
projects’ wthin the nmeaning of section 80-HHB; and (3)
notw t hst andi ng t he
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approval of the CBDT section 80-HHB (5) ruled out the grant
of relief under section 80-0O for any of the projects. He

however, set aside the assessment and directed the I|IAC to
reapprai se assessee’ s claimfor exenption under section 80-
HHB holding that the assessee, being under -a ‘bona-fide
belief all through that it was entitled to relief wunder
section 80-0O did not have a proper opportunity of \ putting
forth its claimfor relief under section 80-HHB

The assessee appealed tothe Income Tax Appellate
Tribunal (I TAT). During the pendency of the appeal before
| TAT, the CBDT, by its letter dated 31.7.1985 nodified the
original letter of approval dated 28.10.1983 and ‘made the
approval operative even for years subsequent to assessnent
year 1982-83.

The | TAT affirmed the order of the C.1.T. but, at the
request of the assessee, made a reference to the H gh Court.
The High Court answered the reference against the assessee
hol di ng that the execution of the work by the assessee fel
under section 80-HHB and not under section 80-O the
receipts of the assessee fromthe contracts did not fal
within the category of receipts for which deduction is
provided in section 80-O that the Board s approval was a
qualified one which fully authorised and enpowered the
officer to determine whether all the conditions of the
section were fulfilled as well as the amount, if any,  which
coul d be deducted under section 80-Q

In the assessee’s appeal to this Court, it was
contended by the Revenue that (1) the receipts of the
assessee under the contract were profits and gains of its
busi ness of execution of foreign projects under sub-clauses
(i) and (ii) of clause (b) of s. 80-HHB and did not qualify
for deduction under section 80-O as the receipts did not
fall under any of +the categories either of royalty,
conmi ssion, fees or ‘any simlar paynent’, and the assessee
either nmade any information available nor rendered any
technical service to its foreign clients; (2) the contract
for Karkh Witer Supply Project was in the nature of a
turnkey project as the client wanted the project to be
executed by the consortiumcomplete in all respects and
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handed over to it, and the client was neither interested in
the details of the information possessed or the services
rendered by the contractor nor was the assessee as per
consortium agreenent, concerned with any part of t he
contract other than the "civil works"; (3) the assessee
neither rendered any technical service nor nade such
information available either to the consortiumor to the
forei gn governnment, but the infornmation possessed by it and
the services rendered in these respects by its engineers and
ot her enpl oyees were utilised by the
61

assessee itself; (4) the contract being an i ntegra
indivisible one, it was not pernmissible to the assessee to
di ssect the consideration as attributable to its severa
i ngredi ents and apportion a part of it as being paynent for
i nformation nade avail abl e-or technical services rendered to
the foreign government; (5) even assunming that the whole or
atl east - a part of the consideration payable to the assessee
falls 'under -section 80-O still as per sub-section (5)of
section 80-HHB the assessee would be eligible for deduction
under section 80-HHB only; and (6) even if the assessee’s
case falls under section 80-Oto will be entitled to relief
not on the entire profits derived by it but only to that
portion of the receiptsas can be described as having the
character enunerated in section 80-0O

On behal f of the assessee it was contended that since
the insertion of section 80-HHB has not resulted in the
deletion of section 80-O the two sections should be read
har moni ously and given effect to together restricting the
operation of section 80-HHB to contracts entered into on or
after 1.4.1983 so as not to effect the contracts entered
into before that date and approved by the Board; that even
after the insertion of section 80-HHB there is room for
applicability of section 80-Oin relation to a contract of
conposite activities and section 80-HHB applies only to
construction-installation activity sinmpliciter; and that
once an approval under section 80-0Ois granted (on /whatever
date it be) the approval should ensure for the entire period
of contract and connot be restricted to any  particular
assessnent year or years.

On the question whether the assessee is entitled to a
deduction under section 80-O or section 80-HHB or partly
under one or partly under the other or under neither of the
provi si ons.

Di sm ssing the assessee’s appeal, this Court,

HELD : 1.1 The assessee was entitled to the relief
under section 80-0O for assessnment years earlier to 1983-84
and the approval granted by the Board under that section was
right and proper. However, for the assessnment year 1983-84,
the assessee does not qualify for deduction on the terns of
that section as the contract receipts are fully covered by
the provisions of section 80-HHB and the deduction ' under
that section will prevail over the relief that mght have
been otherw se available in view of the ternms of section 80-
HHB(5). [p. 116AB]

1.2 The assessee’s claimfor exenption wunder section
80-HHB deserves to be considered afresh after giving the
assessee an opportunity of being heard, as directed by the
CIT (Appeal s) and confirmed by the | TAT and the H gh Court.
[p. 86BC

62

Continental Construction Ltd. v. Conm ssioner of |ncomne
Tax. (1990) 185 I TR 230, affirned.

2.1 Eligibility of anitemto tax or deduction can
hardly be made to depend on the | abel given to it by the
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parties. An assessee cannot clai mdeduction under section
80-0in respect of certain receipts nerely on the basis that
they are described as royalty, fee or commission in the
contract between the parties. By the same token, the
absence of a specific |abel cannot be destructive of the
right of an assessee to claima deduction, if in fact, the
consideration for the receipts can be attributed to the
sources indicated in the section. [p. 100BC

2.2 The receipts by way of royalty, fees, conm ssions
and ‘similar paynents’ envisaged by section 80-O may be
derived in the course of a business or profession and
constitute part of the profits and gains of such business or
profession. For instance, the fees received by a consulting
scientist, an architect or an engineer for provi di ng
technical services to others will neverthel ess be assessabl e
as part of the profits and gains fromsuch profession. [p
90DE]

2.3 The essence of the exenption under section 80-0
lies, not in consigning the receipt to one of the
pi geonhol'es~ or “royalty’, ‘conmission’ or ‘fees’ but in
exam ni ng-whether the receipt is a paynent in consideration
of one of the two situations envisaged in the section

e.g., where the assessee is the owmmer of a patent or
invention, he may generally permt another to make use of
patent or invention,  in consideration of a ‘royalty’

paynment; or, where the assessee s in  possession or
technical know how, he nay be prepared to allow another to
make use thereof  in consideration of a ‘'‘fee’ to the
assessee; or he may stipulate a consideration in the form of
a comm ssion based on the sales of the products the other
party is able to manufacture with the aid of such invention
or know how, or an assessee nmmy have achieved sone
speciality and he may agree to lend his services 'to sone
ot her person and stipulate a consideration therefor | which
may be variously described. [p. 92E-G

Gestetner Duplicators Pvt. Ltd. v. CI.T., (1979) 117
I. TR 1 (S.C); doth Traders P. 'Ltd. v. CI.T., (1979) 118
| TR 243 & Distributors (Baroda) P. Ltd. v. Union, (1985) 155
| TR 120, referred to.

2.4 The word ‘similar’ occurring in- section 80-0O
connotes that the payment made to the assessee need not _be
in the nature of royalty, commssion or fees only; it could
be any paynent of |ike nature, nade in

63
consideration of the wuse or supply of ~such an _asset,
know edge or services in the sane manner as royalty, fees or
consideration could be. Therefore, any type of paynent
recei ved by an assessee will qualify for deduction under the
section so long as it is a paynent nade in consideration of
one of the two types of transaction referred to in the
section. [p. 93AB]

2.5 1In colum 5 of the applications for approval | under
section 80-0O the assessee stated that the paynents under the
contracts did not come under category (a) (i) but they did
fall under <categories a (ii) and (b) enunerated therein
The finding of the Tribunal in this regard is not one of
fact based on an admi ssion; it proceeds on an incorrect
appreciation of the contents of assessee’'s application for
approval . [pp. 93G 94AB]

3.1 The expression "technical services" has a very
broad connotation and it has been used in section 9(1) (vii)
of the Act also so widely as to conprehend professiona
services. [p. 98CD

3.2 Services involving specialised know edge experience
and skill in the field of constructional operations are
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"technical services". The Board's guidelines specifically
say so. [p.98DE]

3.3 Any engineering contract i nvol ves techni ca

services nore so, a contract of the nature and nagnitude
involved in the instant case. The contract executed by the
assessee was no ordinary contract; the activities thereunder
i nvol ved technical and expertise. It was executed jointly
with an enterprise that was nothing but an instrunentally of
the foreign State. [p. 95B-F]

3.4 The assessee had nmde avail able technica
information to the foreign Government for use outside India
and had also rendered technical services to the foreign
Governnment of the nature outlined in section 80-O [ pp. 98F;
100F]

4.1 The assessee is a conpany and any technica
services rendered by it can only be through the nedium of
its enmpl oyees, skilled and unskilled. [p. 97E]

4.2 In order to say that a person is rendering
techni cal 'services to another, it is not necessary that the
servi ce shoul d be rendered by the forner personally and not
t hrough the nedi um of others. [p:98EF]

5.1 Section 80-HHB provides for an exenption in respect
of profits froma "foreign project” undertaken outside |India
in the course of
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busi ness. The expressions "business of ‘execution of a
foreign project" or work forming part-of it or the ‘profits
derived” from the 'business, take in all ‘aspects of a

busi ness involving than activities referred to in subsection
(2) (b) of section 80-HHB together with _all activities,
conmitrents and obligation ancillary and incidental thereto
and the profits flowing therefrom The definition cannot be
restricted to the nmere physical activity or putting up the
superstructure, machinery or plant but should be understood
to take within its fold “all~ utilisation of technica
know edge or rendering of technical services necessary to
bring about the construction, assenbly and installation. [p
102FQ

5.2 Section 80-HHB cones into force on 1.4.1983 and
shoul d be applicable for assessment year 1983-84 onwards in
all cases. It does not contain even a reference to section
80-0O and so its applicability cannot depend on the formation
of the contract subsequent to that date or to the date of
its approval under the l|atter section being after that date.
[p. 115A]

5.3 Section 80-HHB does not confer —an additiona
benefit; sub-section (5) in no uncertain terms states that
the benefit thereunder will take away the benefit, if _ any,
under any other provision. This has to be given effect’ to.
[p. 115F]

5.4 The assessee is entitled to deduction under section
80-O on the terns of that section even for 1983-84 and
subsequent years. It becomes disentitled to the relief not
because it does not fulfil the requirenments of section 80-0O
but only because section 80-HHB(5) stands in the way -and
nmandates that in cases to which both provisions apply,
relief wunder section 80-HHB will alone be available. [p.
114G

5.5 The fact that the income in question my qualify
for deduction under section 80-HHB does not necessarily
exclude the applicability of the provisions of section 80-0
The |anguage of sub-section (5) of section 80-HHB which
gives precedence to a clai munder section 80-HHB over one
under any other provision, itself necessarily postulates the
possibility of the whole or part of the consideration
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payable to an assessee for the execution of a foreign
project qualifying for deduction under any other provision
as well. [pp.86G 87A]

5.6 The statutory interdict cannot be frustrated by the
terns of an approval of the Board under section 80-0O Such
approval, at its best, cannot overreach the Ilimtations
imposed on the relief available under that section as a
consequence of section 80-HHB(5). [p.107BC

65

5.7 The | egislature has clearly envi saged t he
possibility of the same receipts qualifying for deduction
under section 80-HHB as well as under any other provision of
the Act and has specifically provided that, in such a case,
the ternms of Section 80-HHB will prevail over the provisions
of such other provision.: [p. 106FG

5.8 One cannot decline to give effect to t he
applicability of ~a statutory provision on the ground of
hardship or on the ground that it restricts the relief
whi ch, but for the insertion of the section, would have been
avai l able to the assessee, particularly when the section
itself envisages the possibility of the assessee being also
eligible for relief under another section and makes specia
provision for that eventuality. [p. 115BC|

5.9 The assessee was able to get 100% relief in earlier
years only because the contract is of such nature that it
consists only of the rendering or technical services so that
the fields of the two exenptions conpletely overlap. On the
other hand, it is possible to conceive of foreign projects
wher ei n the construction and installation ‘aspect and
information or technical services aspect are kept separate.
Equal | y, there can be cases falling under section 80-0O which
do not at all relate to a "foreign project" as defined under
section 80-HHB. In such cases the two - provisions wll
continue to operate independently. [p.115F-H

6.1 The Board was fully justified in considering the
recei pts of the assessee as falling under section 80-O and
in granting approval to the contract. [p. 105B(C]

6.2 Board's approval for the purpose of section 80-0
cannot be tentative or provisional or qualified. ~ The ' Board
can neither linmt the relief to certain assessnent years
only nor can it restrict or enlarge the scope of the relief
that can be granted under the section. [p. 106AB]

6.3 Once a contract stands approved under section 80-O
in relation to the first assessnent year, the approva
enures for the entire duration of the contract. ~Section 80-
O does not envisage an application for approval ~of the
contract every assessnent year or the limtation of the
approval granted by the Board to any particul ar| assessnent
year. [p. 105DEg]

Cl1.T. v. Institute of Public Opinion, (1982) 134
I.T.R 23 (Del.), referred to.

6.4 The Board' s approval in respect of assessnment years
earlier to
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1983-84 will enable the assessee to claimlike relief under
section 80-0O for all subsequent years too. But, after the
insertion of Section 80-HHB, in the matter of receipts
government both by Section 80-HHB and Section 80-O, the
former and not the latter will prevail. [p. 106B(C

6.5 The Board’s decision of 31.7.1985 extending the
approval beyond 1982-83 cannot be given effect to in the
same way as its earlier approval letter of 28.10.1983 for
the reasons : (1) the jurisdiction of the Board is to grant
approval to a contract cannot only for the purpose of
section 80-O it has no jurisdiction to pronounce on the
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availability or otherw se of an exenption under section 80-
HHB and the Board's opinion as to this, even if expressly
stated, cannot bind the Oficer, (2) the relief under
section 80-HHB i s not dependent on the approval of the Board
and is for a totally different type of transaction; (3) the
letter of 31.7.1985 is also a decision in an individual case
and cannot be treated as a general circular incorporating a
policy decision by the Board that in all cases of a
particular type governnent by both sections relief nmay be
gi ven under section 80-0O (4) the Board in the 1985 letter
only stated, and rightly, that the approval under section
80-O would enure for 1982-83 onwards, for the approval of
the Board is to the contract and so long as the contract
subsists the relief should be granted on the terns of
section 80-C and (5) the approval which otherw se qualifies
the assessee for relief is no doubt still effective but its
power to qualify  for ~relief-if taken away by the new
statutory provision. [pp.114DG '115B]

6.6 The reasons to vest power of approval in the Board
are that it 1is considered better equipped, both on
consi derations of times as well as the technical know edge
needed to exam ne _the ram fications of techni ca
international contracts and decide how far the relevant
contract and the ‘receipts thereunder are of the nature
i ntended to be covered by the exenption clause and that the
applicant is sure to take steps to obtain necessary approva
at a state earlier to the inplenmentation of the contract and
he can know wel | before-hand where he stands in the nmatter
of tax exenption. [p. 110C F]

6.7 After the power of approval was vested in the
Board, elaborate guidelines, as provided, inter talia, in
Board's Circular NO 187 dated 23.12.1975 and Gircul ar No.
253 dated 30.4.79, were drawn up which clearly envisage a
detail ed exam nation, by the Board, of the terns ' of the
contract submitted to it for ~scrutiny from all angles
relevant for a decision as to eligibility for exenption
under section 80-O These guidelines have also si nce
attained statutory recognition as the proforna earlier
prescribed by the Board has virtually been incorporated in
Rul e
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11E and Form prescribed thereunder. The proforma calls for
details of the analysis of the receipts under the contract-
[pp. 111AB; 113BC

6.8 The Board has chalked out for itself, quite
legitimately and properly, a very detailed and dom nant rule
as to the availability of exenptions under section 80-0Q
The gui delines are of general nature, fully sanctioned by the
provi si ons of section 119(1) of the Act and, bei ng
instructions enuring to the benefit of the assessee, cannot
be gone back upon by the Departnent O ficers subordinate to
the Board, particularly in a case where no steps have been
taken - or even suggested as necessary to be taken - to
revoke the approval already accorded. [p.1l12 FG

Navnitlal Javeri’s case (1965 56 |.T.R 198(SC
relied on.

6.9 Wiile granting the approval under Section 80-0O the
Boar d has not only the jurisdiction but al so the
responsibility of examning the agreenment subnmitted for
approval fromall angles relevant to the deduction provided
for under section 80-Oand it is not conpetent to the
Departnment to question the nmaintainability of the claim for
deduction under section 80-Oin respect of the aspects gone
i nto and deci ded upon by the Board. [p.113DE]

6. 10 However, the assessing officer is not deprived of
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his functions. He has to satisfy hinself that (i) the
amounts in respect of which the relief is clained are
amounts arrived at in accordance with the formula, principle
or basis explained in the assessee’'s application and
approved by the Board; (ii) the deduction claimed in the
rel evant assessment vyear relates to the itens and is
referable to the basis on which application for exenption
was asked for and granted by the Board; (iii) the receipts
(before the 1975 anendnent) were duly certified by an
accountant or that, thereafter, the anounts have been
received in or brought into India in convertible foreign
exchange w thin the specified period. The second of these
functions is particularly inportant as the approval for
exenption granted in principle has to be translated into
concrete figures for ~the purposes of each assessnent.
Neither the introduction of the words "in accordance wth
and subject to the provisions of this section”™ nor the
various "conditions" outlined in the letter of approval add
anything 'to or detract anything from the scope of the
approval . [p. 113E- H|

7.1 For —purposes of income ‘tax, a principle of
apportionnent has al ways been-applied in different contexts.
Consol i dat ed recei pts and expenses have al ways been
consi dered apportionablein the contexts; (a) of the capita
and revenue constituents conprised in then (b) portions

68
of expenditure attributable to business and non-business
purposes; (c) of places of accrual or arisal  and (d) of
agricultural and non-agricultural elements in such receipts
or paynments. [p.100Dg]

Kanga & Pal khivala on the Law and Practice of |ncone-
Tax (Vol. | Eighth Edition), referred to.

7.2 Contracts of the type envisaged by section 80-0 are
usual | 'y very conplex ones and- cover a nmultitude of
obligations and responsibilities: 1t is not always possible
or worthwhile for the parties to dissect the consideration
and apportion it to the various ingredients or ‘elenents
conprised in the contract. [p. 100CD

7.3 1f, a contract obliges the assessee to nake
available information and render services to the foreign
CGovernment of the nature outlined in section 80-O, it is the
duty of the Revenue and the right of the assessee to  see
that the consideration paid under the contract |legitimately
attributable to such information and services is apportioned
and the assessee given the benefit of- the deducti on
avail abl e under the section to the extent of such
consi deration. [p.1l00FG

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal NO 3458 of
1990.

Appeal by certificate fromthe Judgnent and Order dated
24.5.1990 of the Delhi Hgh Court in|.T.R No. 110 of 1987.

F.S. Nariman, Srinivasan, Bishanber Lal Khanna, Harsh
Sal ve, Subhash Sharma, D.N. Sawhney, Ms. Ceetanjali Mhan
and Vineet Kumar for the Appellant.

S.C. Manchanda, Ms. A. Subhashini and B.B. Ahuja for
the Respondents.

The Judgrment of the Court was delivered by

RANGANATHAN, J. This is an appeal preferred by MS.
Continental Construction Ltd. (hereinafter called ‘the
assessee’) from the judgnment of the Delhi Hygh Court in
. T.R 110 to 112 of 1987 (reported in 1990-185 1.T.R 178)
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answering, against the assessee, the follow ng questions of
law referred to it under section 256 of the Incone Tax Act,
1961 (‘the Act’)
1. "Wether on the facts and in the circunstances
of the case the Tribunal is right in holding that
the incone arising fromthe

69
activities pursuant to the seven agreenent with
foreign governments /enterprises, etc. are

governed by the provisions of section 80-HHB of the
I ncome- Tax Act, 1961 and not of section 80-O of
that Act?

2. "Wiether on the facts and in the circunstances
of the case, the Tribunal was right in holding that
notw t hst andi ng the approvals granted by the Board
to the seven agreenents for the purpose of section
80-0O, for the purpose of assessnent for assessnent
year 1983-84, the incone arising from these
contracts ~have to be brought under section 80-HHB
of "'t he Incone-Tax Act, 1961?"

3."Whether on the facts of ‘the case, the Tribuna

is right in holding that the income fromthe entire
activities under ~the seven agreements cannot be
bi furcated and i's wholly covered under section 80-
HHB of the Incone Tax Act, 19617?"

4."Whet her on the facts and in-the circunstances of
the case, the Tribunal is right in holding that the
assessee conpany is not an ‘industrial conpany’ as
defined in the Finance Act, 19827?"

The first two lLncone-Tax References were nade to the

H gh Court at the instance of the assessee which was
di ssatisfied wth the decision of the I'nconme Tax Appellate
Tribunal on these qestions : there were two references
because the above gestions arouse out of two cross-appeals
before the Tribunal - one by the assessee and the other by
the Departnent. This appeal by the assessee, CA. 3458 of
1990 is disposed by the present judgnent.

The third reference (1.T.R 112/87) was made by the
Tribunal at the instance of the Departnent on- a totally
different question which related to the interpretation of
sections 40(c) and 40A(5) of the Act. The High Court
answered all the three references in favour of the assessee
and the aggrieved Conmi ssioner of Income Tax (C. 1.T.)_ has
preferred an appeal to this Court fromthat part~ of the
judgrment being C A 3458-A of 1990. But that question has
no connection with the other four question set out —earlier
We have, therefore, delinked the appeal by the C1.T. for
separate hearing. Also, of the four questions posed above
in the assessee’s appeal, counsel for the appellant’ has
stated that he is not pressing question No. 4 before us. W,
therefore, do not express any opinion on it and nerely
di smiss the appeal in so far as this question is concerned.
In the result, we confine this judgemmt to the assessee’s
appeal and to the first three of the four questions set —out
above.

The questions arise out of the assessee’s assessnent to
i ncone tax for
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the assessnent year 1983-84 (the cal endar year 1982 being
the relevant previous year). Section 80-0 of the Act, under
which the assessee clained deductions, provides for a
deduction, in conputing the total incone , in respect of
royalties etc. fromcertain foreign enterprises. This topic
was originally dealt with by section 85-C. Section 80-O was
substituted in its place we.f. April 1, 1968. The section




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 48

has since undergone anendnents fromtine to tine. As on

1.4.83,
pur poses,

Duri

the provision, in so far as is relevant for our
was in the following terms :

Section 80-0O Deduction in respect of royalties etc.
fromcertain foreign enterprises.

"Where the gross total income of an assessee, being
an Indian conpany, includes any incone by way of
royalty, comission, fees or any simlar paynent
received by the assessee fromthe Governnent of a
foreign State or a foreign enterprise in
consideration for the use outside India of any
patent, invention, nodel, design, secret fornula or
process or simlar property right, or infornmation
concerning industrial, comercial or scientific
know edge, experience or skill nade available or
provi ded or agreed to be made avail abl e or provided
to such Government or-enterprise by the assessee

or in consideration of technical services rendered
or agreed to be rendered outside India to such
Covernment or enterprise by the assesse, under an
agreement approved by the Board in this behalf and
such incone is received in convertible foreign
exchange in~ India, or having been received in
convertible foreign exchange outside India, or
having been converted into convertible foreign
exchange outside India, is brought into India, by
or on behal f of the assessee in accordance with any
law for 'the tine being in force for regulating
payments and dealings in foreign exchange, there
shal | be allowed, in accordance with and subject to
the provisions of this section, a deduction of the
whol e of such inconme so received in, or ' brought
into India in conputing the total income of the
assessee.

ng the currency of this provision, the Finance Act,

1982 i ntroduced a new section 80-HHB w.e.f. 1.4.1983. Thi s
provi si on reads thus :

Section 80-HHB Deduction in respect of profits and
gai ns fromprojects outside India -
(1) Wiere the gross total income of an ~assessee
being an Indian company or a person (other than a
conpany) who is resident in India includes  any
profits and gains derived fromthe busi ness of

71
(a) the execution of a foreign project  undertaken
by the assessee in pursuance of a contract ~entered
into by him or
(b) the execution of any work undertaken by him an
form ng part of a foreign project undertaken by any
other person in pursuance of a contract ~entered
into by such other person, with the Governnment of a
foreign State or any statutory or other  public
authority or agency in a foreign State, ‘or a

foreign enterprise, there shall, in accordance with
and subject to the provision of this section, be
allowed, in conputing the total income of the

assessee, a deduction fromsuch profits and gains
of an anpbunt equal to twenty five per cent thereof

Provided that the consideration for the execution
of such project or, as the case may be, of such
work is payable in convertible foreign exchange.

(2) For the purposes of this section -

(a) "convertible foreign exchange" nmeans foreign
exchange which is for the tine being treated by the
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reserve bank of India as convertible foreign
exchange for the purposes of the Foreign Exchange
Regul ation Act, 1973 (46 of 1973), and any rules
made t her eunder
(b) "foreign project"” nmeans a project for -
(i) the construction of any building, road, dam
bridge or other structure outside India;
(ii) the assenbly or installation of any nmchinery
or plant outside India;
(iii) the execution of such other work (of whatever
nature) as may be prescribed.
(3) The deduction wunder this section shall be
allowed only if the following conditions are
fulfilled, nanely :-
(i) the assessee nmintains separate accounts in
respect of the profits and gains derived from the
busi ness of the execution of the foreign project,
or, as the case may be, of the work formng part
of the foreign project undertaken by himand

72
where the assessee is a person other than an Indian
conpany or a co-operative society, such anounts
have been audited by an accountant as defined in
the Expl anation bel ow sub-section (2) of section
288 and /'the assessee furnishes, along wth his
return or incone, the report of such audit in the
prescribed formduly signed and verified by such
account ant
(ii) an anmpbunt equal to-twenty five per cent of the
profits and gains referred to in sub-section (1) is
debited to the profit and | oss account. of the
previous year in respect of which the deduction
under this section is to be allowed and credited to
a reserve account (to be called the 'Foreign
Project Reserve Account") to be utilised by the
assessee during a wperiod of five years next
following for the purposes of his business other
than for distribution by way of dividends or
profits;
(iii) an anount equal to twenty five per _cent of
the profits and gains referred to in sub-section
(1) is brought by the assessee in convertible
forei gn exchange into India, in accordance with the
provi sions of the Forei gn Exchange Regul ation Act,
1973 (46 of 1973), and any rul es nade thereunder
within a period of six months fromthe end of the
previous year referred to in clause (ii) or, where
the Chi ef Conm ssioner or Conm ssioner is satisfied
(for reasons to be recorded in witing) that the
assessee is, for reasons beyond his control, unable
to do so within the said period of six- nonths,
wi t hin such further peri od as the Chi ef
Conmi ssioner or Conmissioner may allow in' this
behal f :
Provided that where the ambunt <credited by the
assessee to the Foreign Projects Reserve Account
in pursuance of clause (ii) or the ampunt brought
into India by the assessee in pursuance of clause
(iii) or each of the said ambunts is less than
twenty five per cent of the profits and gains
referred to in sub-section (1), the deduction under
that sub-section shall be limted to the ambunt so
credited in pursuance of clause (ii) or the anount
so brought into India in pursuance of clause (iii)
whi chever is |ess.
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(4) If at any tinme before the expiry of five years
from the end of the previous year in wh
is allowed,

deduction wunder sub-section (1)

the assessee utilises the amunt credited
Foreign Projects Reserve Account for dist

by way of dividends or profits or for

ich the

73
to the
ri bution

any ot her

purpose which is not a purpose of the business of

the assessee, the deduction or

iginally

al | owed

under sub-section (1) shall be deened to have been
wongly allowed, and the Income-tax Ofic
notw t hstandi ng  anything contained in th
recompute the total income of the assessee for the
rel evant previous. year and nake the n
amendnment; and 't he provisions of section 154 shall

so far as may be, apply thereto, the period of four

years specifiedin sub-section (7)

of that

er may,
is Act,

ecessary

section

bei ng reckoned fromthe end of the previous year in

whi ch t he nmoney was so utilised

(5) Notwi t hst andi ng anyt hi ng contai ned i n any other
provi-sion of thi's Chapter under the head

Deductions in respect of certain

ncones",

ing "C
no part

of the consideration or of the income conprised in
the consideration payable to the assessee for the

execution/ of ~ a foreign project
clause (@) / of sub-section (1)

referred
or of a

to in
ny work

referred to in clause (b) of that sub-section shal
qualify for deduction for any assessnent year under

any such other provision."
.I'm
The three questions which are now f

or _consi

before us raise the issue whether the assessee is
to a deduction under section 80-Oor section 80

partly wunder one and partly under the ot
under neither of the provisions: W shal

her or,
now pro

deration
entitled
-HHB  or

i ndeed,
ceed to

set out the factual background in which the issues arise.
The assessee is a civil construction conpan

describes itself as Engineers and Contr

actors.

executed a |arge nunber of projects overseas and in

its projects include danms, irrigation-and

hydel p

wat er supply and sewerage plants, nmarine and harbour
airports etc. The assessee entered into eight contracts for
the construction, inter alia, of a dam and ir

project in Libya, a fibre-board factory at

Abu  Suk

y which
It has
I ndi a,
roj ects,
wor ks,

rigation
hair -~ in

Irag and the huge Karkh Water Supply Project n Baghdad which

was of the total values of 534 mllion do

llars. Fo

contracts the assessee obtained the approval of the
Board of Direct Taxes (Board or ‘CB.D.T.") in t

section 80-O A broad outline of these
gathered fromthe foll ow ng table

S. Nane of Date of Name of the
No. Project agreenment O her contrac-

ing party

1. Abu Sukhair 6.9.75 State Organi sation
Pr oj ect of Industrial Design
& Construction, M ni-
stry of Industry &
M neral s, Baghdad

(I'raq)

proj ects

Dat e of
approva
by Board

2.Wadi Ghan 8.8.77 Socialist people’s Lib 31.8.78

Dam -yan Arab Janmhiriya

Secretariat of Dams and

r these
Centra
erns of
can be

Peri od of
approval as per
Board' s letter

For assessnent
years 1976-77
to 1978-79

For the assess-
ment years 1978-
79 and onwar ds




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A Page 14 of 48

3. Amar a 15.3.78
Pr oj ect

4. Nassir- 14.12.78
i yah
Pr oj ect

5.Sulaim 10.10.79
ani yah
Pr oj ect

6. West Bank 12.4.80
Pr oj ect

7. Kar kh 17.12.80
Pr oj ect

8. Diwan- 10.1.81
i yah
Pr oj ect

Wat er Resources, Tripoli,

(Li bya)

State Contracting Co. 22.2.79 "Assessnent years

for Water and Sewer age 1979-80 to

Projects, Mnistry of 1982- 83"

Muni ci palities, Republic

of lraq
Mnistry of Housing & 7.2.80 "Assessnent years
Construci on, CGovt of 1980- 81 and onw
I raq ards"

M nistry of Housing & 31.5.80 "Assessnent years
Construction, Govt of 1980- 81 and onw
I raq ards".

Baghadad Sewerage Board 23.7.80 "Assessnent years
Construction, Govt of 1980- 81 and onw
I raqg ards"

Amanat Al-Asi ma, 28.10.83 "For the assessem

Baghdad Water Supply ent year 1982-83.

Adm ni stration, Govt. For the subseque-

of lraqg, Baghdad nt period your
attention is in-
vited to the pro-
ision of s. 80
HHB whi ch are
operative w.e.f.
1.4.83"

Wat er & Sewer age 28.10. 83 - do-

Proj ects, Baghdad

75

In the light of these approvals, the assessee clained
and obtai ned deduction under section 80-O inrespect of the
receipts fromthe first six of the contracts in sonme of the
assessment years between 1976-77 to 1980-81

For the assessnment year 1983-84, the assessee returned
a gross total incone or Rs. 72,67,45,938 but, as / against
this, it clained a deduction of Rs. 89,16,19,198 in  respect
of seven of the above contracts, the eight having been
conpleted rmuch earlier. O this, the deductionclaimed in
respect of the Karkh and Di wani yah projects cane to Rs.
77,84,29,446 and Rs. 6, 36, 85,436 respectively. As pointed
out above, the letter of approval of the Board under section
80-0O in respect of these two contracts dated 28.10.83 was
limted to the assessnent year 1982-83. The Inspecting
Assistant Conmissioner (I.A C), Sri Hari Narain, who
conpl eted the assessment on 26.3.1984 declined to grant the
assessee any deduction wunder section 80-O not only in
respect of these two contracts but also in respect of the
other five. He was of opinion that it was section 80-HHB
that applied to these agreenents and not section /80-0
However, he declined to grant any relief to the " assessee
even under section 80-HHB as the conditions for exenption
specified in that sub-section were not fulfill ed. In the
result, he determ ned the assessee’s total incone at Rs.
89,41,35,103 as against the NIL income returned by the
assessee, thus raising a tax demand of Rs. 66,07, 72, 982.

On appeal, the Conmissioner of Income-tax (Appeals)
gave the assessee partial relief. He agreed with the |1AC
that the assessee was not entitled to relief under section
80-0O because : (1) the approval of the CBDT for three of
the contracts did not extend to assessnment year 1983-84; (2)
all the contracts undertaken by the assessee were in the
nature of ‘foreign projects’ within the maning of section
80-HHB; and (3) even where the contracts had the approval of
the CBDT the non-obstante provisions of section 80-HHB (5)
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rul ed out the grant of relief under section 80-O for any of
the projects. He however, felt that as the assessee had
been wunder a bonafide belief all through that it was

entitled to relief under section 80-O, it had not had a
proper opportunity of putting forth its claim for relief
under section 80 HHB. He, therefore, set aside the
assessnent to enable both sides to marshall their evidence
and to enable the IAC to reapprai se the assessee’s claimfor
exenption wunder that section. The order of the CT was
dated 26. 3. 85.

The |Incone-tax Appellate Tribunal (ITAT) agreed wth
the CIT. Its conclusion, set out succinctly in para 48 of
its order was thus :

"To conclude this point, we would hold that the
i ncome and consideration received by the assessee
in the execution of all the seven contracts in
general and the Karkh work in particular fel

76
under  the  provisions of section 80-HHB as the
contracts were for execution of foreign projects.
We further hold that in view of the provision of
section 80-HHB (5) the claimof the assessee under
section 80-0 cannot be considered inspite of the
approval orders of the Board. " This ground in the
assessee’'s appeal has, therefore, to be rejected
and the conclusion arrived at by the |[earned
Conmi ssi oner of | ncone-Tax (Appeal s) is upheld,"

It may be nentioned here that, before the appeal was
heard by the | TAT, the CBDT on a representation made by the
assessee and after sone enquiry and correspondence, issued
on 31.7.85 a letter nmodifying the original letter of
approval of 28.10.83 in respect of the Karkh and D waniyah
contracts. By this letter, the CBDI directed t he
substitution of the followi ng words inplace of the word
guoted in the last columm of the table set out earlier

"Assessnent year 1982-83 and onwards".

In other words, the CBDT lifted its earlier Ilimtation
of approval only to assessnent year 1982-83 and nmde it
operative even for subsequent assessnment years. ~ There has
been sone criticism on behalf of the assessee, ~of the
manner in which the Departnment has sought to get ~ over the
effect of modification letter attributing it to some
m sunder st anding or confusion. One of the assessee’ s
principal grievances is that the | TAT has erred in accepting
this explanation, treating the approval of 28.10.1983 as a
qualified one and ignoring the letter of 31.7.85. W shal
di scuss this aspect |ater.

The | TAT, at the request of the assessee, referred. the
four questions of |aw which we have set out earlier for/  the
decision of the High Court. The High Court cane to the
conclusion that the receipts of the assessee from the
contracts did not fall within the category of receipts for
whi ch deduction is provided in section 80-O It was of the
view that the Board' s approval was a qualified one which
fully aut horised and enpowered the officer to determne
whet her all the conditions of the section are fullfilled as
well as the amount, if any, which could be deducted under
section 80-O The Court also cane to the conclusion that
the execution of the work by the assessee, in the present
case, fall under section 80 HHB and not section 80-0O In
the result, questions 1 to 3 were answered against the
assessee and in favour of the Revenue. The assessee, has,
therefore, preferred these appeals.

As pointed out wearlier, the assessee’'s claim for
deduction relates to seven contracts and depends on the
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terms and conditions of each one of them However, the
Karkh Water Supply schene contracts has been taken as the
77

nodel or specinen for purposes of discussion both because
the terns and conditions of all the contracts are nore or
less simlar and also because the deduction claimed in
respect of this contract constitutes an overwhelmngly high
percentage of the assessee’'s total claim W shall also,
therefore, proceed to discuss the issues raised in the |ight
of the terms and conditions of this contract and the
approval given therefor. Before doing so, we would like to
poi nt out that for the assessment year 1983-84 with which we
are concerned, a discussion of the relative spheres of
section 80-HHB and section 80-O would be called for and the
assessee may get full or partial relief under either or
neither of the sections for the said assessnent year; but
if, in the process, we cone to the conclusion that the
provi sions of section 80-0 can have no application to the
contracts  in- question, such conclusion is bound to have
repercussion al so on the deductions clainmed by, and all owed
to, the assessee under that section in the earlier years in
respect of sone of the contracts.

The Baghdad Water Supply Adm nistration (BWA) invited
tenders from ' experienced engineering consortia” to submt
tenders "for the /design, manufacture, delivery, supply,
construction and installation, conplete under a single
contract of the works required" for the first stage of the
Karkh Water Supply Scheme. The works conprised 'a River
i ntake and punping station on the west bank of. the River
Tigris about 30 kns. north of Baghdad; raw water punping
through twin 1800 nm dianeter punping nains to 'a nearby
treatnment works; treatnent conprising essentially pre-
settlenent, clarification and chenical coagulation, rapid
gravity sand filtration and disinfection wth chlorine:
treated water storage; treated water punping through twn
2200 mm di ameter transm ssion pipelines to the city area,
and distribution and storage within the west bank /part of
the city area and within the nmunicipalities of Abu GChraib

and Taji". Five  vol unes of document s cont ai ni ng
i nstructions, condi tions, gener al speci fications and
requi renents, specifications for plant and civil works,

schedul es, and suppl enmentary information and a sixth volune
containing 99 draw ngs were issued along with the tender
docunent s. Since tenders had been called for from
Consorti a, the assessee joined hands wth the State
Contracting Conpany for WAter and Sewerage Projects, Baghdad
(SCC) to forma consortiumand was able to bag the contract
and an agreenent was entered into on 17.12.80 between the
Iragi Governnent and the Consortium The terms of the
consortium between the assessee and SCC were set down in an
agr eenent dated 18.12.80 which divided the areas of
responsibility (the packages) under the contract between the
two. Broadly speaking, the SCC was made responsible for the
Reservoir works while the assessee was nmade responsi ble for
the civil works. The total value of the contract was
325,750,000 Iraq Dinars (1D of which 65% was
78

payable in U'S. dollars, pound sterling or Swiss francs.
The val ue of the package of the assessee was ID 152, 956, 253
(75% of which was payable in the said foreign exchange).

On 3rd March, 1981, the assessee applied to the CBDT
for according approval to the contract "for the supply of
civil construction know how to the Governnent of Iraq" under
section 80-O of the Act. A proforma prescribed by the
Revenue was filled up and enclosed to the application. Para
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(

tc.

er-

| ue

nbed-

whi -

act

erv-

11

of this proforma run as follows :

5. Please state whether the incone is

recei ved in consideration for-

a) the use outside India of
(i) any patent, invention nodel
design , secret, fornula or
process, or simlar property
right
(ii) information concerning in-
dustrial, comrercial or sci-
entific know edge, experi-
ence, or skill nade avail able
(b) technical services rendered

or agreed to be rendered outside
India (Please also state the arr-
angements avail abe wi th the appli -
cant for rendering such technica
services and the node of tendering
such 'servi ces)-

6. Does the Agreenent provide for
supply of technical know how or
renderi ng of any services other
than those covered by section
80-0(e.g. use of trade narks

or supply of goods) if so

pl ease specify them and al so
the anobunt of consideration

recei vabl e/ recei ved in resp-
ect of them

Yes
Techi ncal services will be
rendered by us to Baghadad
Wat er Supply Administration
CGovernment of Iraq in accord-
ance with the said agreenent
dated 17.12.80. The technica
know how and services will be
rendered by us through our qu-
alified experienced and skilled
Engi neers, Scientists and Tech-
ni ci ans, for that purpose, a
strength or about 1,800 Indian
Engi neers, Tecnicians and sem -
skilled | abours will be inducted.
The -agreenent al so provides for
the supply use of goods as per
detail s given bel ow :

Machi nery, plant, Equipnent, Ve-
hicl es cenment, steel-bars, Sand
Aggregate, Bitunmen, Fencing-fabri

St eel pi pes,
itenms, projection cladding
Joi ning, Steel Pipes wt

Shuttering material
Pat ent
cei ling,

j oi ning and aductile iron pipes e

The cost of

79
supply of these tiens will be det
m ned at the close of ‘each year a

the work progresses. The total va

of the contract is ID 152, 956, 253

After taking out the net cos

machi nery & equipnent and ot her e
ded itens, as nentioned above (in
ch no profit elements is involved
fromthe total value of the Contr

the remaining amount will be the
val ue of technical know how and s

ices to be rendered by us under t

Page 17 of 48
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hi s

hi ch

i fed
who
re-

dge,

gi v-

ow

be

orks

ans

contract, It

is this ampbunt for w

we are seeking exenption u/s 80-0

know how falls
pl ease

7.1f technica
under 5(a)(i) above,
i ndi cate.
(a) how the applicant acquired
it or what arrangenents he
has made for acquiring it
(b) What are the applicant’s own
rights in respect thereof
(c) Whether its provision to the
ot her party tothe agreenent
i nvol ves : -
(i) transfer of all or any rights
of the applicant in respect of
i't, if so, please specify the
nature and extent of the right
transferred and the manner of
its transfer
(ii)the inparting of any information
concerning i'ts working or use; if
so, please /'specify the information
i nparted and the manner of its inp-
arting;
i)its use by the other personto the
agreement i f so, please specify the
nature and manner of the use.
8.1f the technical know how falls under
(a)(ii) above, please specify

(i

(a) the arrangenents available withthe
applicant for obtaining and inpart-

ing it

(b) the manner of inparting it

9. Has the applicant nade any agree-
ment or arrangenent with any ot her
person in India or abroad for obta-

Not appl i cabl e.

Not appl i cabl e.

Not appl i cabl e.

Not appl i cabl e.

Not appl i cabl e.

Not appl i cabl e.

80
rolls qua

we have on our
Engi neers and Techni ci ans
have al ready acquired the

quisite scientific know e

experi ence and skill for
i ng such techni cal know h
and it is they, who wll

inmparting the sane to the
client by executing the w

at-the site in Iraq.
The Engi neers and Technic

wi Il be working for about

years at the site of const
uction to inpart the techn
know how and services on b

hal f of our Conpany.




http://JUDIS.NIC IN

SUPREME COURT OF | NDI A

Page 19 of 48

i ning the technical know how etc.,

to be provided under this agreenent
or for rendering technical services?
If so please give the follwi ng infor-
mat i on

(i) the name and address of such

ot her person;

(ii) details of the agreenent or ar-
rangenent together with a cer-
tified copy of the witten
agreement, if any.

(iii)the nature, and extent of appli-
cant’s rel ati onshi p associ ation

wi th such ot her person.
10. Pl ease state the nature of the incone
ivil
in respect of which deducation is clainmed,
viz. .,
C_
er
Royal ty
Conmi ssin
Fees

Any sinilar paynent
11. Pl ease indicate the portion/anpunt
(alongwith its conputation) which is
eligible for deduction under section
80- O of the Act.

On 9.7.81, the C.B.DT.
clarify four aspects of

cal | ed upon
its application :

Pl ease see our
S. No. 6 of this form

the
(i) the details or

Not appl i cabl e.
Not appl i cabl e.
Not appl i cabl e.

Not appl i cabl e.
I ncome out of inmparting c

constructi on know how and
services for the connstru

tion of work of Karkh Wat

Supply Schere, Baghdad.

81

reply under

assessee to

the materials and equi pnent to be supplied by the assessee
under the contract and the quantum of profit thereon; (ii)

whet her any engineers, scientists and technicians were
recruited in India and there was any fee attributable to
such services ; (iii) whether any tests on naterials and
wor kmanshi p were carried out in India and there was any fee

attributable to such tests;
relating to the supply of

and (iv) the break-up of the fee
i nf or mati on/ know how and rendering

of the technical services. The assessee answered in - the
following terns on 4.8.1981 :
"As desired, the information/ clarification is
furni shed bel ow : -
(i) Qur contract is for «civil construction and
know how. The use of material s and equi pnent
is part of these services. Ther e i s no
separate supply of materials and equi‘prent .
As such the question of any separate quantum of
profit on the sane does not ari se. As the
material is purchased locally in Iraqg, ' there

is no possibility or

maki ng any profit on its

consunption in execution of the works.

(i)

scientists

The qualified experienced skilled
and technicians are our

engi neers,
enpl oyees

and sent to Iraq for executing the work under

contract. W do not avai
any agency for the purpose.
no recruitnment expenses invol ved.
no fee can be attributed on the
our workers to foreign country.
(iii)No tests will ever
al | works wll be executed
guestion

of the
As such there are

be taken in India
in
of attributing any fees to such

service of

Consequent |y
transfer of

because
The
t est

I rag.
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in India, therefore, does not arise. These

tests are part of the process undertaken to

render techni cal know how

(Vi) The profits which will accrue to our Conpany
will be the gross contracts receipts |ess

expenses incurred in supplying technical know
how and execution of the works, It is
82
estimated that this will be about 25% of the
contract value. The exact anount may vary and
will be known only after the works have been
conpl eted. ™
There was further  correspondence, discussion and
hearing including a detailed letter of the assessee dated
24.12.1981 and clarificatory letters dated 15. 2. 1982,
17.3.1982, 9.10.1982, some of the contents of which nmay have
to be referred to later.~ Eventually, the C.B.D.T. accorded
its approval to the agreenents, ‘as already mmintained, on
28.10. 1983. The letter of approval has to be extracted
here. It runs :
“I am directed to refer to your application
3.3.1981 received with your letter No. 601/1T/80-0
dated 3.3.1981 and to convey the approval of the
Central Board of Direct Taxes to the agreenent
entered into between you and M'S. Amanat Al -Asi ma
Baghdad Water Supply Adm nistration, Governnent of
Iraq, Baghdad, on 17.12.1980 for the purpose of
section 80-0O of the Incone-Tax Act, 1961, for the
assessment « years 1982-83. For the subsequent
period your attention is invited to the provision
of Sec. 80-HHB which are operative w. e.f. 1.4.1983.
2. The incone allowable as a deduction  for the
assessment year 1981-82 and onwards would be the
i ncome conputed after accounting for expenses
incurred in earning such incone i.e. net incone.
3. The actual deduction to be allowed will,
however, be such portion of the income which has
been received in convertible foreign exchange in
India, or having been received in -convertible
foreign exchange outside india or having been
converted into convertible forei gn exchange outside
India is brought into India in accordance with the
law for the time being in force for regulating
paynment and dealings in foreign exchange.

4. The grant of deduction fromthe total Incone
will be subject to your fulfilling the other
conditions laid down in the Act in this behalf.
The anmount eligible for deduction wil | be
determned by Incone-tax Officer at the time of
assessnent.

5. This approval is subject to any amendment in the
provisions of the Incone-tax Act, 1961, from tine
to tinme.
83

6. | amfurther to add that the approval accorded
by this letter is only for the purpose of section
80-O of the Income-tax Act, 1961, and shoul d not be
construed to convey the approval of the Centra
CGovernment or Central Board of Direct Taxes or any
ot her statutory authority under the Government for
any ot her purposes."”

It may be nentioned that even while the assessee’s
applications for approval to the Kharkh & Di waniya contracts
were pending, the Finance Act, 1982 had anended the Act to
insert section 80-HHB with effect from 1.4.1983.
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Thi s anmendnent conpelled the assessee to send a letter
to the CBDT. on 9.10.82 explaining that this new
provision would not stand in the way of approval being
accorded to its contracts under section 80-O But despite
the pleas inthis letter the CB.D.T., in para 1 of its
letter of approval of 28.10.1983 restricted the approval to
assessment year 1982-83. The assessee, therefore, wote
again in detail on 2.12.1983, urging the Board that the
reference to section 80-HHB in the letter of approval was
uncal led for and that the approval granted should be nmade
valid for the entire duration of the contract. The materia
on record shows that this letter was the subject of carefu
consideration by the CB.DT. whhich finally issued a
clarification in the following terns on 31.7.1985, nore than
a year and a half later

"Wth reference to your representation dat ed
2.12.83 on the above subject, | amdirected to say
that for the words and figures "assessnent years
1982-83. For the subsequent period your attention
isinvited to the provision of section 80-HHB which
are operative we.f. 1.4.83," appearing at the end
of para 1 of the Board's letter F. NO 473/ 46/81-
FTD dated 28.10.83, the followi ng words and fi gures
may pl ease be substituted

"assessnent years 1982-83 and onwar ds"

It appears that though the above intinmation to the
assessee was cryptic, the CBDT had decided to extend the
peri od of operativeness of its approval under section 80-0
only after consulting the Attorney General of India (A G).
The CBDT had circul ated the opinion of the A°G in this case
along with the statenent of case put up to himfor opinion
to all the officers of the Departnents.” On 14.8.1985, the
CIT Central-1), New Delhi wote a letter to the concerned
menber of the CBDT which nakes interesting reading. W do
not wsh to extract, or coment on, the contents of this
letter here. Suffice
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it to say that the witer of the |etter was of opinion that
the CBDT should not have reviewed the decision taken'by it
on 28.10.83. He stated that, on the strength of the CBDI' s
letter dated 31.7.85, the assessee was claimng 100%
exenption and requested that "clear instructions" should be
issued early ’'on the conplications" pointed out .in the
letter; Thereupon, a letter. dated 24.9.1985 was addressed
by the Deputy Secretary (FTD), Government of |ndia, (who, at
the tinme, happened to be Sri Hari Narain, the | AC who had
conpl et ed t he assessment on the assessee) to t he
C.1.T.(Central), New Delhi to the follow ng effect

"Please refer to your DO No. 77, dated 14t h

August, 1985 addressed to Menber |.T.(J) ~on the

above subj ect.

2. Letter F. No. 473/644/83-FTD dated 31 st | July,

1985 was only in recognition of the position  that

the approval u/s 80-Ois for the agreement as  such

and the nmention of any tinme |imt therein is
redundant, except for the starting year

3. As would be noticed from all the approva
letters thensel ves, Board’ s approval to the

agreements is subject to the other conditions of
the Act being satisfied. These have to be exam ned
carefully by the assessing officers while naking
the assessnents. |If the incone does not satisfy
the requirenments of section 80-O, it cannot be said
that the mere approval would automatically entitle
the assessee to relief u/s 80-O. The quantum if
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any, of the inconme which would be entitled to
relief wunder section 80-0O has necessarily to be
determ ned by themon the facts of each case.

4. 1t would also be noticed fromall the approva
letters that they are subject to amendnents enacted
in the Incone-tax Act, 1961, fromtinme to tinme.

Ther ef or e, notw t hstanding the approval under
section 80-0O or the words "Assessnent year 82-83 and
onwards", if the project or work falls within the

definition given in section 80-HHB(1), the sane
woul d be hit by the provision of section 80-HHB(5).
5. Your apprehension that the approval has been
nodified or that it ignores the provisions of
Section 80-HHB is, therefore, without any basis.
The posi tion in. respect of letter F. No.
473/ 643/ 83- FTD dated 31.7.1985 for the agreenent
dated 10.1.81 in respect of the sane assessee is
al so identical."
85

Normal 'y, correspondence of this type would be hardly
rel evant for deciding question regarding the construction or
a section in the statute. But, apparently, the Departnment,

before the Tribunal, relief upon the letter of 14.9.85 as
superseding the effect of the approval granted on 31.7.85.
The Tribunal, in/its appellate order, referred to these
letters. |t observed

"It is that in respect of ~ Karkh - and Di waniyah
Projects 'confusion which has arisenin this case
could have 'been avoided.” In the first approva
letter the Board confined the approval to the
assessment year 1982-83 and referred to section 80-
HHB for the subsequent years. ~On representation by
the assessee the matter was considered for ' al nost
two years and neanwhil e the assessnment was also
made and the first appellate authority also decided
the matter. It was only-in July, 1985 that the
Board rectified their earlier order renpbving the
reference to section 80-HHB for the assessnent
years 1983-84 onwards. The second order was |ikely
to give an inpression that the rectification has
been nade in view of the representati on nmade by the
assessee about the scope and application of section
80- HHB. This inpression was not only created in
the mnds of the assessee but also led to sone
m sunderstanding in the mind of the Comm ssioner.
When he sought a clarification the Board stated
that inspite of approval under section 80-Oif the
i ncome does not satisfy the requirenents of _that
section, the assessee would not be entitled to such
deduction. In this letter it was also stated that
the mention of the assessnent years in the-approva
orders was redundant. W have referred to this
clarification given by the Board only because the
the | earned counsel for the revenue has adopted the
argunents given in this letter as his own. Ther e
is no doubt that the first qualifies approva
followed by the nodification of that approva
coupled with this thinking on the part of the Board
as given to the Comm ssioner does indicate that the
position was not clear in the mnd of the
authorities who approved or nodified the approva
of the contracts. Be that as it may, we have to
consider the matter fromthe angle of law as it
stands and we cannot decide on the basis of sone
m sunder standing or confusions which mght have
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been created at sone stage."

Learned counsel for the assessee vehenmently criticised
the issue of the letter of "clarification" by the officer
who had conpl eted the assessnment in the case. He urged that
the Tribunal should not have taken into account the contents
of this letter at all and, in any event, could not have
drawn an
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i nference, because of this letter, that the position
was not clear in the mnd of the CBDT. He also pointed out
that he had sought for a reference of a "question of [aw'
the H gh Court on this aspect which the Tribunal (in his
submi ssion, unjustifiably) declined on the ground that the
| etter had been considered only because it was adopted as an
argument by counsel for the Revenue. One aspect which may
need consideration by us is the question how for the issue
of the letter of 14.9.85 affects the assessee’s claim for
exenption under section 80-O in the present case.

There does not seem to be nmuch doubt that t he
provisions ~of S’ 80-HHB apply to the contracts in the
present case and that, at the worst, the assessee’s claim
for exenption under section 80-HHB deserves to be considered
afresh after giving the assessee an opportunity of being
hard, as directed by the CIT (Appeals) and confirmed by
C.1.T. and the Hi gh Court (see 1990 : 185 ITR 230). It is
possible that, with section 80-HHB and 80-0O, as they stand
today, it might not nake very much difference to the
assessee whether the relief is granted under the one section
or the other, as they both permit a deduction fromthe gross

total inconme, of fifty per cent, of the profits in the one
case and of the qualifying receipts in the other.  However,
till 1.4.1987, the relief under section 80-HHB was ' 25% of

the profits whereas the deduction under section 80-O was
100% of the qualifying receipts upto assessnent year | 1984-
85. Thereafter the latter was reduced to 50% only w.e.f.
1.6.1987. This has made it very material to decide  whether
the assessee is entitled to the deduction under section 80-0
and the question that really arises for our consideration is
whet her the relief under that section is available to the
assessee. We shall first discuss this question only the
| anguage of section 80-O wi thout taking into account the
insertion of section 80-HHB or the conplication introduced
the case by the approvals of the CBDT referred to earlier

The Departnent’s case, urged with great enphasis and
vehenmence by Sri B.B. Ahuja, is that a careful ~reading of
section 80-Owill show that the deduction provided by that
section is very limted in nature and not available to the
assessee. He submits, on the other hand, that this case is
clearly one falling under the terns of section 80-HHB  being
a case of execution of a "foreign project" as defined in
that section. W shall, however, consider the two  aspects
of the argunent separately for the fact that the incone in
qguestion may qualify for deduction under section 80-HHB does
not necessarily exclude the applicability of the provisions
of section 80-O It is sufficient to point out that the
| anguage of sub-section (5) of section 80-HHB which gives
precedence to a claimunder section 80-HHB over one under
any other provision, itself necessarily postulates the
possibility of the whole or part of
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the consideration payable to an assessee for the execution
of a foreign project qualifying for deduction under section
80-HHB falling for consideration also wunder any other
provision as well.

Sri Ahuja points out that Part C of Ch. VI-A of the Act
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Permts deductions, from the gross total income of an
assessee, of various "species" of income, which are

carefully defined, in section 80H onwards. Sections 80H to
80-JJA, 80QQ 80RR and 80S permt a deduction in respect of
the "profits and gains" or "profits" derived from various
types of business, undertakings or professions, sections 80K
to 80N and 80Q deal with inconme by way of "dividends" and
"interest" falling under certain categories; section 80-P
whi ch grants a deduction to cooperative societies,
classifies the deductible incone into "profits and gains"
from activities in the nature of business on the one hand
and incone falling under other heads such as interest,
di vidends, incone fromhouse property etc. on the other
80QQA refers to incone derived froma profession but only in
the form of consideration for assignnent or grant of
copyright interests or royalties or copyright fees; section
80R and 80RRA all ow a deduction.in respect of "remuneration"
and section 80T relates to "capital gains". In other
words, « the schene of this Part of Ch. VI-Ais to correlate
the deductions to specific heads of .incone. Section 80-HHB
tal ks of the profits and gains derived froma business-and
the assessee here is seeking such a deduction - but section
80-O provides for a deduction only in respect of an
assessee’s receipts froma foreign Governnent or enterprise
by way of "royalty, conmssion, fees or any simlar
paynment." Not only this; the section al'so requires that the
assessee nust have derived the receipts falling under the
above categories in one of two ways -

(i) in consideration for the use outside |India of any

patent, invention, nodel, design, secret fornmula
or process or simlar property, ri ght or
i nformati on concerning industrial ~comercial or
scientific know edge, experience or skill rmade

avail abl e or provided or agreed to be made

avail abl e or provided to such Governnent or

enterprise by the assessee; or

(ii) in consideration of technical services

rendered or agreed to be rendered outside

India to such Covernment or enterprise by

t he assessee.

According to Ilearned counsel, the receipts of the
present, assessee do not fulfill these requirenents.
In support of the contention that the claim for the
assessee, on the facts,
88

is only for a deduction fromthe profits and gains of a
business <carried on by it and that such a claim is not
referable to section 80-O at all. Sri Ahuja first draws our
attention to the treatnent accorded to the receipts by the
assessee in its books of account as well as the claim nmade
in the applications filed before the CBDT. The- bal ance
sheet of the company for the cal endar year 1982 accounts for
"contract receipts" of Rs. 2,332,490,079 and "other receipt”
of Rs. 47,000,122. Deducting a total expenditure of Rs.
1,717,751, 494 classified under three headi ngs Direct
Cont r act Expenses, managemnent expenses and ot her
expenditure, a "net profit" of Rs.661,738,707 is arrived at.
Wiile the details of the "direct contract expenses" set out
in Schedule | include an itemof "royalties" paid and the
details of "other expenditure" set out in Schedule K include
an item of paynent of "technical consultation fees", there
is no simlar item under contract receipts or ot her
receipts. The assessee’s bal ance sheet is thus one of a
conpany carrying on business as Engineers and Contractors
and reflects only the profits derived from such business.
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It is then pointed out that the assessee has not been able
to identify the basis of the deduction clainmed by it in the
application nmade to the CB.D.T. In para 6 read with para
11 of the application, the assessee explains that it is
cl ai m ng exenption under section 80-O of the contract on the
the total value of the contract less the net cost of
machi nery, equiprment and other itens (on which no profit
el ement is involved (and, obviously, though not specifically
mentioned, all other expenses incurred on the contract). In
other words, the exenption claimed is on the contract
receipts less the contract expenses : that is to say, on the
entire profits fromthe contract. Paras (i) and (iv) of the
letter of the assessee to the CBDT dated 4.8.81 also |eave
no doubt regarding this. Para 10 of the proforma requires
the assessee to give details of the receipts under the four
headi ngs nentioned in section 80-0 but the assessee side-
steps the query wth a vague answer. It is, therefore,
clear, ~says Sri  Ahuja, that this is a case in which
deduction is claimed of the "profits and gains" of a
"foreign project”, a claimsurely falling under section 80-
HHB and totally outside the terns of section 80-0QO
Sri Ahuja, in this context, relied on the observations
of this Court in Coth Traders P. Ltd. v. C1.T., (1979) 118
I TR 243. There the question which this Court had to
consi der was whether the deduction provided for in section
80-M of the Act was of the gross anobunt  of the inter-
corporate dividend received by an assessee or the net anount
thereof arrived at ‘after deducting the expenses incurred for
the earning of such incone. ~The Court held that the
deduction was available for~ the gross _anmpunt of the
di vi dend. This question does not concern us ~but. in the
course of the discussion, the Court made the follow ng
observations on which Sri Ahuja seeks'to rely :
89
"Section 80M sub-section (1), opens with the words
"where the gross total -incone of an assessee
...... i ncl udes any inconme by way of dividends from
a domestic conpany" and proceeds to say  that in
such a case there shall be allowed in computing the
total income of the assessee a deduction "from such
i ncome by way of dividends" of an anount equal to
the whole of such incone or 60 per cent of such
i ncome, as the case may be, depending on the nature
of the donestic conmpany fromwhich the incone by
way of dividends is received. Now, the words "such
incone by way of dividends" nmust be referable to
the income by way of dividends from a donestic
conmpany which is included in the gross tota
incone. The whole of such incone, that is, income
by way of dividends froma donestic conpany or 60
per cent of such inconme, as the case may be, would

be deductible from the gross total incone for
arriving at the total income of the assessee. The
wor ds "where the gross total incone of an
assessee. .... i ncl udes any i ncomre by way of

di vidends from a donmestic conpany" are intended
only to provide that a particular category of
i ncome, namnely, incone by way of dividends from a
donestic conpany, should form a conmponent part of
the gross total income. These words nerely
prescribe a condition for the applicability of the
section, nanely, that the gross total incone nust
include the category of inconme described by the
words "income by way of dividends froma donestic
conpany". If the gross total income includes this
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particular category of incone, whatever be the
guantum of such incone included, the condition
would be satisfied and the assessee would be
eligible for deduction of the whole or 60 per cent

of "such incone."™ Now, if the words "where the
gross total inconme of an assessee ....... i ncl udes
any incone by way of dividends from a donestic
conpany" in the opening part of the section refer

only to the inclusion of the -category of the
i ncome denoted by the words "inconme by way of
di vidends from a donestic company” and not to the
guantum of the income so included, the words "such
i ncomre"” cannot have reference to the quantum of the
i ncone included, that 1is, inconme by way of
di vidends froma donestic conpany. The words "such
income" as a matter of plain grammar rnust be
substituted by the ~words "income by way of
dividends from a donestic conpany" in order to
arrive at a proper construction of the section and
if- that” is done, it would be obvious that the
deduction is to be in respect of the whole or 60
per cent of the "income by way of
90
di vidends from-a donestic company” which can only
mean the full anpbunt of dividends received from a
donesti c conpany."
Sri Ahuja is, of course, fully -conscious that the
decision in Coth Traders (supra) has since been overruled
by a larger bench of the Court in Distributors (Baroda) P

Ltd. v. Union, (1985) 155 I TR 120 but he points out - and
we agree he is right inthis - that the |atter decision does
not affect the weight of the above observations. We

entirely agree with Sri Ahuja is that the  deduction under
section 80-O is in respect of the categories of incone
specifically referred to therein and this is an aspect to
which we shall advert later.  But we are unable to agree
with himthat there is an antithesis between the categories
of income so specified and the expression ’'profits and
gai ns". It is no doubt true that, wherever the statute
refers to the "profits and gains" of a business, it has in
m nd the income chargeabl e under the Act under that head -
head "D' specified in section 14 of the Act - but the other
categories of income referred to in the various sections are
not correlated to the headw se classification of section14.
It is well known that itens of interest, dividends and ot her
items of remuneration are not always referable to any
particul ar head. They nmay be assessable as "business"
inconme or incone fromother sources. In particular, the
receipts by way of royalty, fee, commissions and simlar
payments nay be derived in the course of a business or
profession and constitute part of the profits and gains of
such business or profession. For instance, a consulting
scientist, architect or engineer nmight provide technica
services to others and receive what is styled as "fees"
from them the receipts will neverthel ess be assessable as
part of the profits and gains fromhis profession. The nere
fact, therefore, that the assessee is carrying on business
as engineers and contractors and the receipts in question
flow to it in the course of its business as such wll not
necessarily preclude relief under section 80-Oif they can
be brought within the categories of receipts nentioned in
the section. The material question, therefore, is not
whet her the receipts formpart of the business profits of
the assessee but whether the entire receipts, or any part of
them can be brought within the qualifying words in section
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80-0. To this basic question we shall now turn.
Sri Ahuja’s point on this aspect is two fold. He first
points out that the contract does not stipulate for any

paynment |abelled wunder one of these categories. The
expressions royalty, conmssion and fees have well-known
connotations and the word "any simlar paynent”, he says,

has to be construed ejusdemgeneris and the receipts under
the contract answer none of these descriptions. W do not
think that the nmere fact that the contract does not
specifically assign the nonenclature nmentioned in t he
section to the payments made to the assessee can be
concl usive of the assessee’s claimto
91

exenption. That apart, of the four expressions referred to
in the section there are referred to el sewhere in the Act.

Wiile ‘royalty’ is generally a consideration paid to the
owner of a right or asset - such as copyright patent right,
mning right etc. - for the privilege of using it for one's

own pur poses, the other expressions are nore conprehensive.
The expriessions  ‘royalty’ and ‘technical fees’ have been
defined in section 9. Though the definitions are only for
the purposes of «clauses (vi) and (vii) of section 9(1)
respectively, they may be set out here. The definitions
read thus :

"S.9(1)(vi) - income by way of royalty payable by -

Expl anation /2 : For the purposes of this clause,

"royal ty" means consi derati on (i ncl udi ng any
[ unpsum consi deration but excl udi ng any
consi deration which would be the income of the
reci pi ent char geabl-e ~under the “head "Capita

gai ns") for -
(i) the transfer of all or any rights (including
the granting of a licence) in respect. of a

patent, invention, nodel, design, secr et
formula or process or trade mark or 'simlar
property;

(ii) the inparting of any information concerning
the working of, or the use of, a patent,
i nvention, nodel, design, secret, formula or
process or trade mark or similar property;

(iii) the wuse of any patent, invention, node
design, secret formula or process or trade
mark or simlar property;

(iv) the inparting of any information concerning
t echni cal , i ndustrial, comer ci al or

scientific know edge, experience or skill

(v) the transfer of all or any rights (including
the granting of a licence) in respect of any
copyright, literary, artistic or. scientific
work including filns or video tapes for use
in connection with television or tapes for
use in connection with radio broadcasting,
but not including consideration for the sale,
di stribution or exhi bi tion of
ci nemat ographic films; or
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(vi) the rendering of any services in connection
with the activities referred to in sub-
clauses (i) to (v).

Section 9 (1) (vii) - incone by way of fees for
techni cal services payable by -

XXX XXXX XXX

Expl anation (2) : For the purposes of this clause,
"fees for t echni cal servi ces" nmeans any

consi derati on (i ncl uding any [ unp sum
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consi deration) for the rendering of any manageri al
technical or consultancy services (including the
provi si on of services of technical or ot her
personnel) but does not include consideration for
any construction, assenbly, mning or like project
undertaken by the recipient or consideration which
woul d be income of the recipient chargeable under
the head ‘ Sal aries’.

The word ‘commission’” has a  sonewhat di f ferent
connotation and is used differently in different contexts.
It has been explained by this Court in Gestetner Duplicators
Pvt. Ltd. v. CI.T., (1979) 117 I.T.R 1 (S.C) in the
cont ext of the definition of ‘salary’. Bl ack’ s Law
di ctionary assigns very w de neaning to these expressions
See, for exanple, p. 614, 1369 and 1463 of the Sixth Edition
(1991). But we do not think that it is necessary to attenpt
any precise definition of each of these expressions or to
attenpt - to discern any comon thread running through them so
as tol restrict the neaning of the words ‘any simlar
paynment’ . In our opinion, the true cl ue to t he
interpretation of this expression lies not in the preceding
three words but really in the second part of the section
The essence of the exenption lies, not in consigning the
recei pt to one of these pigeonhol es but in exam ning whet her
the receipt is a paynent in consideration of one of the two
situations envisaged in the section. To illustrate : where
the assessee is the owner of a patent or invention, he my
generally permt another to nmake use of the patent or the
invention in consideration of a ‘royalty’ =~ paynment. O,
again, where the assessee is in possession of  technica
know how, he may be prepared to allow another to make use
thereof in consideration of a ‘fee’ to the ~“assessee. He
nmay also stipulate a consideration in-the form of a
conmi ssion based on the sales of the products the ' other
party is able to manufacture with the aid of such invention
or know how. Agai n, an assessee may have achieved sone
speciality and he may agree to l'end his services /to sone
other person and stipulate a consideration therefore / which
may be variously described. The nature of the asset, right,
information or services which can be  brought under this
provi sion may be varied and the consi dera-
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tion stipulated for allowing another to avail of the
assess’s asset, know edge or services can |ikew se assune

multi-farious fornms. The word ‘sinmilar’ connotes that the
paynment rmade to the assessee need not be in the nature of
royalty, comm ssion or fees only; it could be any payment of
like nature i.e. made in consideration of the use or supply
of such an asset, know edge or services in the sane nmanner
as royalty, fees or consideration could be. W/ are,
therefore, of the view that any type of payment received by
an assessee will qualify for deduction under the section so
long only as it is a paynment made in consideration of one of
the two types of transactions referred to in the section

Sri Ahuja then draws attention to the finding of the
Tribunal in para 41 of its order

"Admittedly in the present case, there is no claim
under the first part of the section and the claim
was that the assessee conmpany was receiving
payments in consideration of technical services
rendered outside India."

He submits that this is a finding of fact based on an
admi ssion which has not been specifically challenged by the
assessee in its application for reference to the Hi gh Court
and that it is not open to the assessee to go behind this
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position at this stage. It seens to us that there has been
some m sconception on the part of the Tribunal. There are
actually two linbs to the first part of the relevant clause
of the section which are clearly brought out in clolum 5 of
the application for approval made to the Board. Col. 5(a)
refers to consideration received for the use outside India
(i) of any patent, invention, nodel, design, secret fornula
or process or simlar property right and (ii) of information
concerning industrial, comercial or scientific know edge,
experience or skill nmade avail able by the assessee. The
second part of the clause is dealt with in Col. 5(b) which
refers to consideration for technical services rendered

outside India to the foreign Governnent or enterprise. I f,
in this context, we peruse the applications for approva
nmade by the assessee tothe Board, it will be seen that the

assessee had no doubt clearly stated that the paynments
received by it did not come under category (a) (i) above
referred ‘to. It was, however, clained that they did fal

under (a) (ii) as well as category (b). In the application

this was further el aborated.” The second linb of the first
clause of the section (a) (ii) -was, it was clained,
attracted in the manner set out in Col. 8 and the second
part of the section was explained to be attracted set out

agai nst sub-para (v) of Col. 5. The " Tribunal, in the
par agraph referred/'to by Sri Ahuja refers only to the first
linb of the first part of the section - which we have
referred to as "(a) (i)" - and has
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over| ooked the presence of the second |linmb referred to by us
as "(a) (ii)". Sri._ Ahuja may not, therefore, be quite

correct in asserting that the assessee had restricted its
claim before the Tribunal only to the ground of "technica

services" rendered by the assessee outside India to its
client. The assessee’s claimrested both on the second linb
of the first part as well ‘as on the second part of the
rel evant clause. The finding of the Tribunal in this regard
is not one of fact based on an adm ssion as suggested by Sr

Ahuja. The finding proceeds on an.incorrect appreciation of
the contents of the assessee’s application for approval.
There is no basis to put forward a contention that,  though
in the application to the Board, the assessee had clained
relief on two grounds, it had given up a part of the claim
before the Tribunal. The word "Admttedly" wused by the
Tribunal in the passage relied on by Sri  Ahuja does not
appear to refer to any admission over ~and -above that
contained in regard to columm 5 (a)(i) of ‘the application

for approval. The question is whether the claim has been
substanti ated under either of these headings.
Sri Ahuja vehenently argues it has not . been. He

submits that the assessee has neither nmade any information
available to the foreign client nor has it rendered any
technical services to the said client. He contends that the
contract in favour of the two nenbers of the consortium was
in the nature of a turnkey project. This neant that the
client was not interested in the details of the infornation
possessed or the services rendered by the contractor: all it
wanted was that the Water Supply Project, as per the
detail ed specifications, designs and draw ngs furnished by
the BWSA shoul d be executed by the consortium conplete in
all respects, and handed over to it. Sri Ahuja points out
by anal ysing the provisions of the consortium agreenent that
the assessee was not concerned with any part of the contract
other than the "civil works". He says that all the
"Reservoir works" which involved the putting up of the
reservoir structures, the trunk pipelines and t he
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nmechani cal and electrical plant for the project was the
responsibility of the SCC and that the assessee had nothing
to do but put up a few buildings and ancillary pipelines.
The assessee was nothing nore than an engi neering contractor

and, in constructing punp- houses or laying sanitary
fittings, he inparted no information and rendered no
techni cal services. Such information as it possessed in

these respects was utilised by itself and such technica
services, as were rendered by its engineers and other
enpl oyees were rendered to it and not to either its partner
in the consortiumor to the foreign Government.

W do not desire to encunmber this judgnent wth a
detail ed discussion of the |arge nunber of clauses of the
contract (tender) docunent and the consortium agreenent.
But it seens to us that while Sri Ahuja seenms to be right in
saying that the assessee was concerned only with the civi
wor ks
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section of the project, he has over sinplified the part
pl ayed by the assessee in the execution of the contract. It

is not necessary to quarrel with SriAhuja’'s description of
the contract as a "turn-key project" which, indeed, was the

description given to it by the assessee itself - in para 19
of the application to the Board and in para 2 of the letter
dated 17.3.82 - /or his consequent suggestion that the

forei gn governnment was not interested in. the mnute details
or working of the contract but only in-the final outcone.
Still the fact is that the contract executed by the assessee
is no ordinary contract. It may be that a good part of the
contract was executed by the SCC. But this~ cannot render
the assessee’s part insignificant. |[If the State enterprise
itself was a fully expert body capable of conpleting the
entire project on its own, there would have been no need to

call for tenders from experienced consortia. The part of
the contract entrusted to the assessee was therefore no | ess
significant. The value of the assessee’s package in the

contract was about ID 153 mllion‘as against the total value
of the contract estimated at ID 326 mllions - nore than 40
per cent. The job of the assessee involved survey, soi

i nvestigation design, detailed drawi ngs and construction of
all civil works and pipelines (other than trunk pipelines).
Even these activities involve technical —know edge and

expertise. It cannot therefore, be doubted that t he
assessee, under the contract, had to nake use,  outside
I ndi a, of its industrial, comercial and scientific
know edge, experience and skill. Sri  Ahuj a nmakes the point

that, even if this be so, the assessee made available no
i nformation regarding such expertise to t he foreign
Gover nrent . There is equally no doubt that, in executing
the contract the assessee has rendered technical services.
Any engi neering contract involves technical services; nore
so, a contract of the nature and magnitude involved in the
present case. Here again, Sri Ahuja says, no technica
services were rendered by the assessee to the foreign
Government; the assessee only made use of the technica
know edge, experience and skill of its own enployees to
performa task undertaken by it.

W think the approach of Sri Ahuja on this issue is

narrow and unrealistic. It would be far from accurate to
say that no information of a technical nature was inparted
or nade available to the foreign Government. It cannot be

forgotten that the contract was executed jointly with an
enterprise that was nothing but an instrumentality of the
foreign state. The contract had to be executed in close
coordination with the SCC Every single step in the
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contract was done under the supervision of a Consortium
Board and a Project Managenent Board on which both the
partners of the consortiumwere represented. It would be
unpragmatic to suggest that this close association was not
aimed at enabling the foreign state to collect and acquire
such technical know edge and know how fromthe assessee as
could be reasonably acquired in the process of execution of
the project. In our view, there is force
96
in the assessee’s contention that it would not be possible
to execute the contract without inparting to the foreign
state and enterprise information of the category specified
in the section. The findings of the Tribunal in this
regard, which have not been challenged by the Departnent,
and are contained in para 42 of the order, are as follows :
"42. W have already extracted some parts of the
contract ~and the ternms of the agreenent and from
these extracts it appears that the contract was for
execution ~of Karkh Water Supply Schenme contract
Stage 1. As already stated above "works" has been
given a defined nmeaning for interpreting t he
contract as it means all the works to be executed
in accordance with the provision of the contract
i ncl udi ng the ~ design, manuf act ur e, del i very,
supply, installation, construction, setting to
wor k, conmi ssioning , site testing, operations and
mai nt enance as the case may be.. Form of agreenent
also nmakes it clear that the consideration of the
paynent to. be made by the enployer to t he
contractor was for~ executing, conpleting and
mai ntai ni ng works in-conformty in all respect with
the provisions of the contract. The genera
specification of the work to be done gives the
details about head- wor ks, maki ng of t he
transm ssion pipelines, reservoir works, trunk-
pi pelines etc. The tender docurment itself had
gi ven sone geol ogi cal ( hydrol ogical and ot her
information for assisting the contractor at the
time of tendering but this information was not
guaranteed by the enployer and the contractor had
to nmake use of and interprete the sane on his own
responsi bilities. The contract —conprised al
surveys and site investigation and also detail ed
desi gn, manufacture, supply etc. of all the works
i ncl udi ng nmechani cal plant and services, pipelines
and civil and building works from the point of
abstraction at the river Tigris intake to the
connections of the proposed primary feeder systens
to the existing distribution networks in the

various supply areas. The surveys, pl anni ng,
designing and actual construction as “well as
installations were part of the whole contract and
the assessee conmpany had to perform all  ‘these

functions and after completion of the work, had to
conmi ssion it and had to operate the works for. a
peri od of three nonths after the i ssue of
Certificate of conpletion. The various surveys and
design reports are contenplated as a part of the
contract. The contract al so contenplated training
the enployers personnel for the operation and
mai nt enance of the whole of the work and had al so
to conduct studies on water treatment process to
optim se operations.
97
Simlar objective observations regarding techni ca
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conpetence, expertise and experience are also found in para
44 of the order which is extracted a little later. In the

context of these factors and findings, it is difficult to
say that no information of the type contenplated in col
5(a)(ii) of the application formhad been nmade avail able by
the assessee to the foreign Governnent for wuse outside
I ndi a. What exactly would be the proportion of the tota
consideration that could reasonably be attributed to such
imparting of information would, however, be a separate
guestion and may have to be reasonably estinate.

But, even assuming that there could be sone difference
of opinion on the above issue, there can be no doubt at al
that, under the contract, technical services were rendered
by the assessee to the foreign Governnment. In our opinion
the attenpt of Sri Ahuja to differentiate technical services
rendered to the assessee by its enployees and technicians
from technical services rendered by the assessee to a
foreign constituent -and urge that the latter alone can
qualify for relief under section 80-O on the ground that
the project in-question was a turnkey project which has
succeeded before the Hi gh Court, proceeds on an unduly
narrow interpretation -of the section. In our view, the
assessee was undoubtedly rendering services to the foreign
Government by executing the water supply project. These
services were no doubt technical services, as they required
speci al i sed know edge experience and skill for their proper
execution. The argunment seens to bethat the services in
the present case will not be covered by the section because
there was no privity of contract between the = enpl oyees of
the assessee who contributed their technical skill and the
foreign Government. We think this argunent  cannot be
accept ed. The assessee is a conpany and any technica
services rendered by it can only be through the nedi um of
its enployees, skilled and unskilled, and even ' if the
contract had not related to a turnkey project, t he
assessee’ s enpl oyees woul d have been answerable only to the
assessee and none el se though, perhaps, in such an event,
the other party to the contract may have retained'a |arger
degree of control and supervision.in the execution of the
contract. Even where the contractor is an -individual or
firmand not a company, a contract of this magnitude can be
executed only through the medium of enployees or other
per sonnel engaged by the assessee. The facts t hat,
physically speaking, it is only such enpl oyees that render
services and that, so far as they are concerned, they render
services only to their enployer and not to the other
contracting party are in no way inconsistent with, or
repugnant to, the notion that, so far as the foreign
Government is concerned, it |ooks only to the assessee for
renderi ng of the technical services under the contract. The
Hi gh Court has pointed out that a person who manufactures a
television set ordered by another cannot be said to ' render

t echni cal servi ces
98
to the latter. In our view, that analogy is not apposite in

the context of a contract of the nature, nmgnitude and
specialisation with which we are concerned. Were a person
enpl oys an architect or an engi neer to construct a house or
some ot her conplicated type of structure such as a theatre,
scientific |aboratory or the like for him it will not be
incorrect to say that the engineer is, in putting up the
structure, rendering himtechnical services even though the
actual construction and even the design thereof may be done
by staff and | abour enpl oyed by the engineer or architect.
VWere a person consults a | awer and seeks an opinion from
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hi m on sonme issue, the advice provided by the |awer wll be
a piece of technical service provided by himeven though he
may have got the opinion drafted by a junior of his or
procured from anot her expert in the particular branch of the
law. Shri Ahuja tried to negative this line of thinking by
urgi ng that "professional services" have been brought within
the scope of section 80-Oonly by an anmendnent by the
Finance (No. 2) Act, 1991 and that, too, we.f. 1-4-1992
which is proposing to substitute the word "technical or

prof essional services" in place of the word "technica
services" now used in the section. It seems to us that this
amendment may be only of a clarificatory nature. The

expression "technical services" has a very broad connotation
and it has been el sewhere in the statute also so widely as
to conpr ehend prof essional services : vi de section
9(1)(vii), referred to earlier. But we need not digress on
this aspect for two reasons. Firstly, whatever nay be the
position regarding other "professional services", there can
hardl y be any doubt that services involving specialised

know edge experi ence and skill in t he field of
constructional operations  are “"technical services". The
Board's guidelines, to which reference is nmde later,
specifically say so. Secondly, the question whet her

"prof essional services" would be "technical services" or not
has no inmpact on the point we are trying to make viz. that
in order to say that /a person is rendering such services to
another, it 1is not necessary that the services should be
rendered by the former personally and not through the nedium
of others. For the reasons di scussed above, we have come to
the conclusion that, under the contracts in~ question, the
assessee had nade available technical information to the
foreign Government for use outside India and had also
rendered technical services to the foreign Gover nnent
out si de I ndi a.

Al  the sane, contends Sri-Ahuja, the receipts of the
assessee under the contract are just the profits of its
busi ness and cannot be described as recei'ved in
consi deration of such information or services as discussed
above. If what Sri Ahuja nmeans.is that no part of the

paynments nade to the consortiumis specially described by
the contract, or even the consortium agreement, as made .in
consi deration of such information or services he is no doubt
correct and the consequence of such non-specificationhas to
be

99
consi der ed. But Sri Ahuja, like the Tribunal, seens to go
even further. He says that the contract has been found to
be an integral, indivisible contract and that (it is.  not

perm ssible for the assessee to di ssect the consideration as
attributable to its several ingredients and apportion a part
of the consideration as being paynment for information made
avail able to, or technical services rendered to, the foreign
Government. The Tri bunal observed :

"43. Schedule 11 to the contract refers to the

consideration of the work. Though the |unpsum
price is indicated for different works but the
overall <consideration is for the work as a whole

and it is nade clear even before the tenders were
gi ven that the contract could not be bifurcated and
it could not be given in parts. Separate paynents
are not contenplated for the surveys done, designs
nmade and the other studies carried on they are nade
an integral part of the work. The assessee conpany
had to give proposals for execution of the works
and had to submit a prelinmnary work programe
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showi ng the starting and conpletion dates for each
conpl ex and naj or installation i ncl udi ng
construction of the prelimnary works, subnission
of functional plants and general designs and
periods for manufacture, delivery, erection etc.,
of all works required including plant and civi
wor ks pipelines and services. The price schedul es
were deened to cover all expenses, costs risks and
all material necessary for the contractor to
execute, operate and naintain the works.
44. The perusal of the contract and its various
parts very clearly shows that is was contract for
conmi ssioning of a turn-key project for the Karkh
Water Supply Schene. It is true that for executing
this work, it was absolutely essential for the
contractor to have necessary technical conpetence
and they had to use highly experience technica
personnel for this purpose. Fromthe very nature
of the work, it is clear that the execution of the
proj ect i nvolved a high degree of technica
conpetence as well as expertise and experience.
However, reading the contract as a whole, the
intention of the parties was only to get the whole
project being nade available on. a turn-key basis
according’ tothe general specifications laid down
by the Baghdad authorities. It is not possible in
this contract either to separate one part from the
other or to bifurcate a part of consideration for
any particul ar service. W have al ready consi dered
the wvarious case |laws including certain. decisions
the Hon’ble Suprenme Court in the case of Gannon
Donkerl ey & Co. and Ram Si ngh Engi neering

100
Works (supra) which throw light on interpretation
on such contracts. Various H gh Courts have also
consi dered simlar questions throwing light on the
nature of contracts. Applying these principles, it
appears that this is anindivisible and integrated
contract for the whole work and has tobe treated
as such."

In our view, neither of the propositions contended for
by Sri  Ahuja can be accepted as correct. So far as the
first proposition is concerned, it is sufficient for-us to
poi nt out that it is a well-settled principle that
exigibility of an itemto tax or tax deduction can hardly be
made to depend on the |abel given to it by the parties. An
assessee cannot claim deduction wunder section 80-O in
respect of certain receipts nmerely on the basis' that  they
are described as royalty, fee or commssion in the contract
between the parties. By the sanme token, the absence 'of a
specific Ilabel cannot be destructive of the right of an
assessee to claim a deduction, if, in fact, t he
consideration for the receipts can be attributed to the
sources indicated in the section. The second proposition.is

equal Iy untenabl e. Contracts of the type envisaged by
section 80-O are wusually very conplex ones and cover a
multitude of obligations and responsibilities. It is not

al ways possible or worthwhile for the parties to dissect the
consi deration and apportion it to the various ingredients or
el ements conprised in the contract. The cases referred to
by the Tribunal and Sri Ahuja as to the indivisibility of a

contract arose in an entirely different context. For
purposes of incone-tax, a principle of apportionment has
always been applied in different contexts. Consol i dat ed

receipts and expenses have al ways been consi der ed
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apportionable in the contexts : (a) of the capital and
revenue constituents conprised in them (b) portions of
expendi ture attributable to business and non- busi ness
purposes; (c) of places of accrual or arisal; and (d) of
agricultural and non-agricultural elements in such receipts
or paynents. This is a point that does not need nuch
el aboration and it is sufficient to refer to decided cases
cited under the passages on this topic at pp. 47, 137, 264,
621 and 677 of Kanga & Pal khivala on the Law and Practice of
I ncome-tax (Vol. |, Eigth Edition). W are, therefore, of
opinion that if, as we have held, the contracts in the
pr esent case oblige the assessee to make avail abl e
i nformati on and render services to the foreign Governnent of
the nature outlined in section 80-O it is the duty of the
Revenue and the right of the assessee to see that the
consi deration pai d under t he contract legitimately
attributable to such information and services is apportioned
and the assessee given the  'benefit of the deducti on
avail abl e under the section to the extent of such
consi deration.

So far, we have | ooked at the |anguage of section 80-0O
in isolation. The question to be considered next is whether
the introduction of section 80-HHB
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has made a difference. On behalf of the Revenue, it is
urged that the facts of the present case squarely fall under
the scope of this new Section. The assessee, it is said,

has derived profits and gains from its business of
execution of a foreign project, as defined in clauses (b)(i)
and (ii) of sub-section (2) of the section: Vet her the
contract is viewed as one directly entered into by the
assessee wth the foreign Governnment or as involving the
execution of work undertaken by it as part of a foreign
project undertaken in pursuance of a contract entered into
by the consortiumw th the foreign Governnent, the profits
and gains qualify for deduction under section  80-HHB

subject to the conditions and to the extent, outlined in the
section. Even assum ng that the whole, or at least a  part,

of the consideration payable to the assessee for the
execution of a foreign project or -work -in connection
therewith can be said also to fall —under the terns of
section 80-O, the ternms of sub-section (5) of section 80-HHB
make it <clear that the assessee would be eligible for
deduction wunder section 80-HHB only and cannot claim
deduction wunder section 80-Oin respect of-any part of the
consi derati on.

Sri Nariman, on behalf of the assessee, seeks to repe
this contention in several ways. He submtted, firstly,
that since the insertion of section 80-HHB has not resulted
in the deletion of section 80-O the two sections should be
read harnoniously and given effect to together. This, he
says, can be done by restricting the operation of 'section
80-HHB to contracts entered into on or after 1-4-1983 on
which date that section cane into force and so as not to
affect contracts entered into before that date and approved
by the Board. In this context, it is pointed out that
section 80-0 envisages grant of approval to a contract and
once such approval is granted (on whatever date it be) the
approval should enure for the entire period of contract and
cannot be restricted to any particul ar assessnent year or
years. In support of this contention, the decision in
Cl1.T. v. Indian Institute of Public Opinion, (1982) 134
. T.R 2 (Delhi) is relied upon. It is urged that, once the
approval is granted to a contract, Section 80-O becones
operative in respect of all suns received under the contract
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of the nature specified therein. |If the applicability of
section 80-HHB is thus restricted, it is submitted, the
terms of that section, including sub-section (5) thereof;
cannot stand in the way of the relief available to the
assessee under section 80-0O Secondly, he contends that the
definition of "foreign project” in section 80-HHB (2)(b) is
a restrictive one; it covers only the construction of the
nature specified in sub-clause (i) or the assenbly and
installation of the nature specified in sub-clause (ii),
there being no other prescribed work in ternms of sub-clause
(iii) and it is only the consideration received for the
carrying out of these two activities that is excluded from
the purview of relief under other sections under Heading ‘C
of Ch. WVI-A In other words, it is said, section 80-HHB
applies only to con-

102
struction/installation activity sinpliciter and not a
"conposite" activity. It is argued that where, as in the
present case, the contract envisages, in addition to

construction of bui | di ngs™ or ot her structures and
installation of nachinery or plant outside India, sone
further acts to be done by the assessee-such as making
available information on rendering of services to the
foreign CGovernment” or -~ enterprise - " the consi derati on
attributable to such action will not forfeit the deduction
ot herwi se avail abl e under section 80-0O. Sone significance
is sought to be attached to the use in sub-section (5) of
the words "Notwi thstandi ng anythi ng contained in any other
provision wunder this Chapter”"  and not "Notw thstanding
anything done or any approval ~ granted under any other
provision" as also the use of the word "shall not  qualify"
at the end of the sub-section. It is argued that once
approval is granted under section 80-0O, the receipts have
already qualified for deductionunder that section and
section 80-HHB (5) does not operate after that stage. A
reference is also made to the different |anguage used in
section 80-HHA(6) which specifically excludes relief 'under
section 80 | and J and to the | anguage used in section 80- W
whi ch specifically excludes section 80-O. Thirdly, /it is
submitted that, iif the Board, after considering the
arguments as to applicability of section 80-HHB put forward
by the assessee, accepted this as a plausible view of the
relative area of operation of the two provisions, and
extended the approval to assessment year 1983-84 onward  as
well, it could not be said to have exceeded its jurisdiction
and it is not open to the Revenue to ignore the order of
approval nerely for the reason that section 80-HHB has been
introduced into the statute book

The connection of Sri Nariman that, even after’ the
insertion of section 80-HHB, there is roomfor applicabilty
of section 80-Oin relation to a contract of this type which
is not a construction/installation contract sinpliciter
appears attractive but we do not think section 80-HHB shoul d
be interpreted in such a narrow or pedantic fashion. The
section provides for an exenption in respect of profits
from a "foreign project” undertaken outside India in the
course of business. The expressions "business of execution
of a foreign project"” or work formng part of it or the
‘profits derived” fromthe business, take in all aspects of
a business involving the activities referred to in sub-
section (2)(b) of section 80-HHB together with al
activities, conmitrments and obligations ancillary and
incidental thereto and the profits flow ng therefrom The
definition cannot be restricted to the nere physi ca
activity or putting up the superstructure, machinery or
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pl ant but should be understood to take within its fold al
utilisation of technical know edge or rendering of technica
services necessary to bring about the construction, assenbly

and installation. However, we need not theoretically

elimnate al | possibility of a contract i nvol vi ng

i ndependent el enents calling for consideration both under
103

section 80-HHB and section 80-O It is perhaps possible to
envi sage cases where, Wile undertaking a foreign project,
separate contracts are entered into forming two different
sets of activities involved viz. (i) construction of works
and assenbly or installation of plant and machinery and (ii)
the transfer of rights knowhow, the inpartation of
technical knowl edge or information and the rendering of
technical services and providing separate consideration
under each heading. 1t is perhaps possible to say in such
cases that there are two contracts in respect of a foreign
project, one of which will fall under section 80-HHB and
anot her under section 80-O. O it may be that even though
there is 'a single contract, it separately identifies the two
sets of activities and provi des separate consideration for
each. 1In such a case also, it is perhaps, possible to say
that the consideration for the foreign project does not
conprise in part or in-whole of consideration that would
fall under section 80-O But where the contract is for a
single indivisible /consideration for the execution of a
foreign project and does not spell out” the inparting of
i nformati on or the technical services and any  consideration
therefor, it is difficult to segregate two parts of such a
contract, artifically apportion the consideration under two
headings referred to above and then apportion the relief
under section 80-HHB and section 80-O. This is particularly
so in the context of the fact that in the particular case,
as has been pointed out earlier the inpartation of
information was only indirect consisting of what the foreign
enterprise of Government could gather fromthe manner of
execution of the contract by the assessee and the technica
services rendered to the non-resident principal consisted
only of the execution of the project for it by the assessee.
In other words, this is a case where the execution of the
foreign project, in itself, conmprises the elenents referred
to in section 80-O There is one single, i ntegral
indivisible contract for executing a foreign project and
the entire consideration is attributable to such execution
Sri Nariman drew our attention to colums 27 and 28 in
From 10F which read thus :
"27. \hether any part of the payment s derived
from -
(a) the execution of a foreign project undertaken
by the applicant in pursuance of the agreenent
under consideration, or
(b) the execution of any work undertaken 'by the
applicant and forming part of a foreign project
undertaken by any other person in pursuance of a
contract entered into by such other person with a
forei gn Governnment or any statutory or other public
authority or agency in a foreign State or a foreign
enterprise.
104
28. Wth reference to 27(b) above, -
(a) furnish the date of the contract entered into
by the other person with the foreign Governnent or
enterprise for the execution of the foreign
proj ect,
(b) whet her all the services were rendered by the
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applicant -
(i) bef ore the signing of such contract; or
(ii) after signing of contract."

He sought to contend on the strength of these colums
that a part only of the paynent derived from a contract
submitted for approval under section 80-O nmay be referable
to section 80-HHB | eaving a bal ance, at |least, eligible for
relief wunder section 80-O. This is not the purport of this
para. On the other hand it seens to be clearly intended to
ensure while granting approval under section 80-O in
pur suance of the application that section 80-HHB(5) is given
effect to and no part of the paynent derived from the
execution of such a project is allowed to qualify under
section 80-0

Sri Ahuja sought to nake a further point that even if
the assessee’s case falls under section 80-0O assessee wll
be entitled to relief not on the entire profits derived by
the assessee but-only to that portion of the receipts as can
be ascribed the character in section 80-0O He suggested that
it may actually be nore beneficial to the assessee to claim
relief for 25%of that whole under section 80-HHB rather
than claim 100% of say 10%attributable to section 80-0O
There is, of course, a fallacy in this argument. For the
assessee’s case is that the contract falls either wholly
under section 80-O'or partly under section 80-HHB and partly
section 80-0O Thus, if only 10% of the receipts are
attributable to section 80-O the assessee would be entitled
to relief of 25%of the 90% under section 80-HHB and the
whol e of the 10% under section 80-Oin other words a relief
of 323-1/2% (which is -nore than 25% of the whole. But, for
reasons, we have already set down this is a case in which
the inpartation of information and provision of ‘technica
services arise directly fromthe execution of the  project
and nothing el se. This being so there isa conplete identity
of the matters governed by section 80-HHB and section 80-0O
and so the assessee will be entitled to only and not ' both
the reliefs.

The assessee has, naturally, placed consi der abl e
reliance on the approval granted by the Board under section
80-0 and, in particular, on the
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Clarification issued by the Board on 31.7.85 after the
assessee’'s representation, by deleting the reference to
section 80-HHB. The Departnent has sought to retaliate by
taking up the stand that the contracts in the present case
do not at all fall under section 80-O and that the Board
erred altogether in granting such approval.  The Tribuna
accept ed a suggestion put forward on behalf of t he
Departnent that the clarification was the result of /sone
confusion and purported to obtain a further clarification
from the Board in a manner that has attracted  vehenent
conplaint and criticismfromthe assessee. W do not | think
it is necessary for us to enter into this realm of " debate
for, apart fromthe doubtful sustainability of a collatera
attack by the Departnent on an approval granted by the
hi ghest administrative authority under the Act, we have
endeavoured to point out that the Board was fully justified
in considering the receipts of the assessee as falling under
section 80-O and in granting approval to the contract. W
shal |l al so proceed on the footing that the assessee is also
right in saying that the Board had, after <considering its
representations, accepted the position that the approva
under section 80-O would ensure also for the assessnent year
1983-84 onwards. In fact, we think that, irrespective of the
Board's clarification of 1985, the correct position is that,
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once a contract stands approved under section 80-O in
relation to the first assessnment year in relation to which
the approval is sought, the approval ensures for the entire
duration of the contract. This is the principle enunciated
in CI.T. v. Institute of Public Opinion, (1982) 134 I.T.R

23 (Del.) the correctness of which cannot be doubted and is,

i ndeed, accepted by both counsel before us. Section 80-0
does not envisage an application for approval of the
contract every assessnent year or the limtation of the
approval granted by the Board to any particular assessnent
year. The Board is approving of a contract having regard to
the nature of the receipts flowi ng therefromand once this
approval is granted, the assessee is entitled to seek a
deduction under section 80-Oin respect of all the receipts
under the contract the consideration for which is traceable
to the three ingredients discussed earlier irrespective of
t he assessment year in which the receipts fall f or
assessnent. The Board’'s approval of the contract - in 1983
as well as in 1985 - has no doubt this effect. But this is
not the sane thing as saying that relief under section 80-0
woul d be availabl e despite section 80-HHB. It seens to us
that the Board s clarification of 31.7.1985 (which nerely
withdraws the reference to section 80-HHB and extends the
approval beyond 1982-83) cannot be read as involving a
further decision that the assessee should be granted relief
under section 80-O contrary to the terns of section 80-HHB

Section 80-O only enpowers the Board to  approve of a
contract on being satisfied that it gives rise to receipts
qualifying for deduction under section 80-O and nothing
nore. In fact the various terns and conditions of the
Board’'s letter of approval (in relation to which ‘argunents
have been ad-
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dressed before us) are totally redundant and unnecessary.
Al  that the Board has to doisto approve of an agreenent
for the purposes of section 80-O It has nothing nore to do.
Its approval cannot be tentative or provi si onal or
qualified. It cannot be hedged in wth conditions and
restrictions of the nature set out in the Board’ s letter. It
cannot linmit the relief to certain assessnent years only; it
cannot restrict or enlarge the scope of the relief that can
be granted under the section. The assessment years for which
relief is available, the extent of the receipts that qualify
for deduction and all other incidents flow fromthe | anguage
of the section. The position therefore is that the Board' s
approval of the agreenents in the present case, originally
accorded legitimtely and properly, as pointed out by us, in
respect of assessnent years earlier to 1983-84 will enable
the assessee to claimlike relief under section 80-0O for al
subsequent years too. But, after the insertion of S.” 80-HHB
section 80-O the natter of receipts governed both by section
80-HHB, in the forner and not the latter will prevail. W
have therefore come to the conclusion that the 31.7.85
amendment of the Board’s approval cannot help the assessee
to overcone the nandate of section 80-HHB(5). The Board, by
its 31.7.1985 letter, could not have intended to say this
and, if it did, it acted outside the jurisdiction conferred
on it by the statute. Wiile the Board has every right to
declare that section 80-applies in respect of the receipts
under a contract approved by it, it has no statutory or
other right to supersede or Iimt the clear terns of section
80-HHB. W find oursel ves unable to accede to the proposition
of Sri Nariman that the scope of S. 80-HHB should be
excluded from application to contracts approved prior to
1.4.1983. Indeed, a difficulty of this type could arise even
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in respect of a contract entered into after 1.4.1983. Since
section 80-O continues to be in the statute book even after
1.4.1983, an application my be nade and a contract approved
under that section. In doing this the Board may not have,
and certainly need not have, considered the provisions of
section 80-HHB. But, despite such approval, the receipts
under the contract cannot qualify for relief under section
80-O if the assessing officer cones to the conclusion that
the case falls under section 80-HHB. The |egislature has
clearly envisaged the possibility of the sanme receipts
qualifying for deduction under section 80-HHB as well as
under any other provision of the Act and has specifically
provided that, in such a case, the terns of section 80-HHB
will prevail over the provisions of such other provision
Sri Ahuja invited our attention to the fact that subsection
(5) was not part of section 80-HHB at the stage of the
Fi nance Bill but was inserted during the passage of the Bil
in Parlianment. The Fi nance M nister explained the purpose in
hi s budget speech. He said
"I'ndi an -~ conpani es and resident non-corporate tax
payers are entitled under the Bill to an exenption
of 25 per cent of the
107
profits desired by themfrom the execution of
foreign contracts undertaken by them Sone doubts
have been raised that incone  derived from such
foreign projects may al so beeligible for exenption
under section 80-0 of the Inconme-tax Act. | propose
to nake a provision to clarify that no part of the
consi derati on received by a person for the
execution of the foreign project or the incone
conprised in such consideration shall qualify for
deduction under any other provision in the |ncome-
tax Act.

The statutory interdict ~thus inserted cannot be
frustrated by the ternms of an approval of the Board under
section 80-0O. Such approval, at its best, cannot overreach
the limtations inposed on the relief avail abl e under that
section as a consequence of section 80-HHB(5).

There was a good deal of discussion before us as to the
scope and effect of the approval granted by the Board to the
ternms of a contract under section 80-O Sri Ahuja would
have us hold that the approval of the Boar d has

significance only in that, wthout such approval, the
assessee’'s claimfor relief under section 80-0O could not al
be entertained. It only opens the gate to enable the

assessee to enter and seek a deduction under the section. It
is not conclusive on any other aspect of section 80-0
certainly not on the nmerits of the assessee’s claim Despite
the approval, the Income-tax Oficer cannot be absolved of
his functions and responsibility of decidi ng whether the any
part of the assessee’s receipts fulfills the characteristics
prescribed for deduction under the section and, if so, to
what extent the assessee is entitled to get the deduction
in accordance wth and subject to the provisions of the
section. According to counsel, the Board is not conpetent to
decide these issues in the process of granting approval to
the agreenent. He point out that, in the instant case, the
assessee has not identified the receipts or any parts
thereof as having the characteristics enunerated in the
section. Nevertheless the assessee purported to claim that
the entirety of such unidentified receipts would be the
value of the technical information and services to be
i nparted or rendered under the contract (vide col. 6 of the
application), weligible for relief under section 80-O |In
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order, however, not to give an inpression that exenption was
sought for the entire profits, the assessee purported to
exclude fromthe claimof exenption the net cost of certain
machi nery, equi pment and other itens allegedly supplied to
the foreign Governnment under the contract on a no-profit
basis. Sri Ahuja says, the calculations of the assessee are
incorrect in several respects. These errors apart, the
consideration for services plus profits under the entire
contract was estimated at 69. 893 nillion ID at the tine of
filing the application for approval as per a break-up chart
pl aced on record. O this the figure of profits
108

was estimated at 25.49 mllion IDS or Rs. 68 crores only. As
against this, the assessnent order shows that the relief
claimed under section 80-0 for the assessnment year 1983-84
alone was to the tune of Rs. 77.84 crores in respect of the
Kirkh contract. He also points out that the aggregate net
profits shown by the assessee fromthis contract for the
assessment years 1982-83 to 1989-90 were Rs. 165 crores,
al nost 50% of the total receipts from the contract. Sr
Ahuja says, therefore, the application for approval was
based on wild estinates nmade before the contract began to be
worked in right earnest and the Board could certainly have
had no possible material for accepting the basis of claim
for exenption set out incol. 6 as «correct. It would,
t her ef ore, Sri Ahuja wurges, be totally untenable to
interpret the Board’'s approval as a decision on the nerits
of the assessee’s claimputting the seal of finality as to
the basis or quantumof the relief to be granted to the
assessee. That is the exclusive domain of  the assessing
of ficer which the Board has no busi ness to encroach upon

On the other hand, Sri Narinman contended that it would
be preposterous to attribute such aninsignificant role to
the Board. The Board is the appex adm nistrative authority
under the Act and the responsibility of approving the
contract was entrusted to such a high authority for / weighty
reasons with the clear intention that, once the contract is
approved by the Board, the assessee should be entitled to
exenption subject only to the arithnetical conputations
being left to be done by the assessing officer. He points
out that the Board had prescribed an elaborate and detailed
proforma on which the application for approval had to be
made, sone portions of which have been extracted earlier in
this judgnment. It requires the assessee to give full details
of the contract (col. 2to 4, 3 to 19) explain how the
recei pts under contract fulfill each of the requirenments of
the section (col. 5 to 9), specify the nature and quantum of
the exenption clainmed (col. 10 and 11) and ‘indicate the
terns and node of payment (col. 12). El aborate . guidelines
were drawn up and publicised by Board’s circular no, 187
dated 23.12.75, (See (1976) 102 I.T.R St. 83).  These
guidelines, read with the proforma, clearly envisage a vita
role to the Board to analyse the ternms of the contract and
nature of the assessee’s receipts carefully and ensure  that
they qualify for relief under the section. No doubt, the
approval is granted on the basis of the terns of the contact
and the actual quantification of the relief available under
the contract for any particul ar assessnent year has to be
wor ked out by the assessing officer under the contract. It
is also possible that the Board s approval is obtained by
fraud or msrepresentation and the guidelines provide for
revocation of the approval in case some such situation is
found to exist. But, so long as the approval lasts, the
assessing officer is bound and cannot challenge the
correctness of the approval or take up the position that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 42 of 48

109
contract itself falls outside the purview of the section
Apart from this general position, Sri Nariman points out
that the approval of the Board had been accorded in this
case after full and detail ed discussions, correspondence and
hearings stretching from3.3.1981 - the date on which the
application was nade to 28.10.1983 when approval was
gi ven. These show that each and every aspect of the contract
was exam ned. The assessee was questioned as to howit was
claimng that no profit was involved in the sale of
materials. Details regarding technical personnel engaged by
the assessee and the extent of fees attributable to their
recruitment in India were called for. A query was raised as
to how the contract can be said to involve the rendering of
services to a foreign enterprise within the neaning of
section 80-0O The objection that the services wunder the
contract were rendered to self and not to a third party was
also raised. These objection were duly answered and it was
only after applying its mnd and deliberating over the
matter that Board approved the contract. If there had been
any msrepresentation of facts on the basis of which the
approval had been secured, it was open to the Board to have
revoked t he approval but this had not been done till today.
In the circunmstances, ~ Sri  Nariman contends that the
Departnment should/'not be allowed to take up the stand that
the approval of the Board had no value-at all and could be
conpletely ignored by the assessing officer because, In his
opinion, it did not fulfill the requirenents of section 80-
0]

we have considered the contentions urged on behal f of
both parties. Since we have already expressed our concl usion
that the contract in the present case does cone within the
fold of section 80-O and that the Board acted rightly in
granting approval to the contract, it-nay not be quite
necessary for wus to express any opinion on this issue.
However, since the matter has been fully debated before us,
and is of sone general inmportance we may indicate our Vviews
on this issue.

At the outset, it may be pointed out that, earlier
section 80-0O (and certain other sections in the statute) had
provided for the approval of the Central CGovernmnent as a
condition precedent for the grant of relief or concessions
t hereunder, where the relief or concession was in relation
to a contract with a foreign party. At that stage, it was
possible to take a view that the provision was intended only
as a safeguard to monitor contracts with foreigners -as such
contracts may involve several aspects of policy, finance,
foreign exchange and other elenments vital to the country’s
interests. But this power of approval has since been shifted
to the Board which is the highest adm nistrative authority
under the Act. This is a very significant change. No doubt,
even after the change, the approval acts as a safety | valve
and enables the CGovernnent to decline its approval for
various reasons the effect of
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which, inter alia, would be that no relief be sought for
under the relevant provisions. But there is a change in the
content and purpose of the approval. The Board has to grant
the approval "in this behalf" that is for the purposes of
this section. It is true that, even earlier, the approval of
the Central Governnent was to be granted "in this behal f"
but when the power is vested in the apex authority under the
Income-tax Act, it is clear that the scope of the Board's
powers is mnmore extensive and should bear upon the terns of
the agreement vis-a-vis the claimfor relief wunder the
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section in relation to which relief is sought. It is also
interesting to see that this power of approval has since
been de-centralised and vested in the Director-General and
Chi ef Comnmi ssioner which are authorities at a lower rung
than the Board but at a higher rung than the assessing
officer. Wile, at one time, the Income-tax Oficer was
described as the king-pin of the tax adm nistration and was
t he sole repository of all functions pertai ni ng to
assessment, the recent tendency has been to vest powers of
assessnment even in officers above the rank of the I|ncomne-
tax officer either because of the anpbunt involved or for
other reason. Here again, there is good reason, over and
above the general need to have a surveillance over foreign
contracts, why the power to grant approval is vested in a
hi gher authority in the Inconme-tax hierarchy itself. The
first is that the Board is considered better equipped, both
on considerations of tine as well as the technical know edge
needed to exam ne the ram fications of techni ca
international ~ contracts and decide how far the contract in
guestion ~and the receipts thereunder are of the nature
i ntended to be covered by the exenption clause; The second
is that, wth such a provision, the applicant is sure to
take steps to obtain necessary approval at a stage earlier
to the inplementation of the contract. and it wll be
possible to require the party, if nodification or changes
are called for, to nodify the contract even at the outset so
as to bring it within the range of = contracts for which
relief is intended. The third and perhaps and nost inportant
reason is that such contracts are generally likely to be
[ ong-term contracts ~and it is of the essence for an
applicant to know well beforehand where he stands in the
matter of tax exenption and whether ~he can proceed to
execute the contract on the basis that he would be ‘eligible
for the relief he feels he is eligible for. It would Tresult
in chaos if an assessee’'s contracts were left to be
scrutinised at the tine of assessnment several years after
they have been inplenmented and the availability of an
exenption provi sion which the assessee was banki ng upon and
on the basis of which he had entered into the contract,
denied to him for one reason or  another whereas, duly
forewarned by a di sapproval, he coul d have backed out of the

contract, if necessary, and saved his skin. In this
situation, we find it difficult to accept the plea of Sri
Ahuja that the approval is nothing but a neasure for

screening the cases which an assessing officer nay have to
consi der.
111

We are also reinforced in this conclusion by the manner
in which the provision has been understood and i npl enent ed
by the Board since its introduction. The Board had issued
circulars earlier when the relief had been introduced
originally by the insertion of section 85-C and,  again
later in 1972. But, after the power of approval was ' vested
in the Board, el aborate guidelines were drawn up as pointed
out by Sri Nariman. These guidelines clearly envisage a
detailed exam nation, by the Board, of the terns of the
contract subnitted to it for scrutiny from all angles
relevant for a decision as to eligibility for exenption
under section 80-O The profornma calls for details of the
anal ysis of the receipts under the contract. An exam nation
whet her the receipts can be said to be by way of royalty,
conmission, fee or simlar paynment is undertaken. The
recei pts are anal ysed under the three headings, as earlier
referred to us, set out in paras 5(a)(i), 5(a)(ii) and 5(b)
of the proforma. Even the situation where the contract is a
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conposite one has been dealt with by the guidelines and this

nmay be referred to here in alittle greater detail. In the
circular of 23.12.75 (supra), the Board decided that it
woul d decline approval in cases where the consolidated

consi deration could not be legitimately attributed to know
how, services etc. envisaged in the section but that in
cases where such apportionnent was consi dered permnissible,
it would grant approval to the agreenent and have the
gquantification of the exenption to be decided by the
assessing officer. It said
"(ix) In the case of a conposite agr eenent
specifying a consolidated amount as consideration
for purposes which include nmatters outside the
scope of section 80-O (e.g. use of trade narks,
supply of equipnent etc.) the amount of t he
consi derati on relating to the provi si on of
techni cal ~ knowhow or technical services, etc.
qual i fying for purposes of section 80-Owll have
to be determined by the | ncone-t ax Oficer
separately at the tine of assessnent after due
appreci ation of the relevant facts. \Were, however,
in the opinion of  the Board, it wll not be
possible to properly ascertain and deternmine the
amount of ~ the consideration relatable to the
provi si ons of the knowhow or the technica
services, etc., qualifying of section 80-0O the
Board may not approve such an agreenent for the
pur poses of 'section 80-0 of the Act."

It had al so taken the view that a consideration for the
use of the assessee’s trade-mark would be outside the
purview of section 80-0. Subsequently, however, the Board
changed its |line of approach on these two issues . " In its
circular No. 253 dated 30-4-1979, the Board clarified

"Attention is invited tothe Board s Circular No.
187 (F. No. 473/
112

15/ 73-FTD) dated 23rd Decenber, 1975 on the above
subj ect laying down the guidelines for the grant of
approval under section 80-O The Board has had
occasion to re-exam ne the aforesai d guidelines and
it has been decided to nodify the guidelines to the
extent indicated bel ow : -

XXX XXX XXX

(ii) In para (ix) of the said circular,” it was
mentioned that consideration for use of trade mark
woul d be outside the scope of section 80-O. It has
now been decided that paynent nade for the use of
trade-marks are of the nature of ‘royalty, and
therefore, fall within the scope of section 80-0O

(iii) It was also stated in para 3(ix) of the
circular dated 23.12.1975 that in the case of a
conposite agreenent which specified a consolidated
amount as consideration for purposes which included
matters outside the scope of section 80-O. the
Board may not approve such an agreenment for the
pur poses of section 80-O of the Act if it’ was not
possible to properly ascertain and deternine the
amount of the consideration relatable to t he
provision of the knowhow or technical services
etc., qualifying for section 80-O  Thus the
benefits of section 80-O could be denied to the
entire anount of royalty, conm ssion, fees etc.,
recei vabl e under such an agreenent. It has since
been decided that in such cases approval would be
grant ed by the Board subject to a suitable
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di sal | owance for the non-qualifying services after
taking into consideration the totality of the
agreenment so that bal ance of the royalty fees etc.
which is for the services covered by section 80-0O
can be exenpted."

It is thus clear that the Board has chal ked out for
itself, we think quite legitinmately and properly, a very
detailed and dominant rule as to the availability of
exenptions under section 80-O The guidelines are of genera
nature, fully sanctioned by the provisions of section 119(1)
of the Act and, being instructions enuring to the benefit of
the assessee, cannot be gone back upon by the Departnenta
Oficer subordinate to the Board, particularly in a case
where no steps have been taken - or even suggested as
necessary to be taken - to .cancel or revoke the approva
already accorded. This s, indeed, a proposition well-
settled by the series of judicial decisions starting from
Navnitlal  Javeri’'s case (1955) 56 I.T.R 198 S.C. In fact
al so, the Board has
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foll owed only its own guidelines. Elaborate reference to the
correspondence, discussions and hearing is unnecessary. The
Board had reached its decision to approve the contract and
the basis of claimfor exenption after "full consideration
and analysis. We may, in this context, also point out that
while the Board, in the present case, sinply approved of
some of the contracts on the basis of the application filed,
it has, in the case of sonme other contracts nodified that
basi s al so. For instance, in regard to the Wadi Khan and Abu
Sukhair projects, the letter -of approval states t hat
appr oval is grant ed subject to t he condition or
clarification that only the profits relating to rendering of
technical services will qualify for the benefit of |\ section
80-O of the I.T. Act and not the profits relating to the
supply of material/equipnment. These guidelines have also
since attained statutory recognition as the proforma earlier
prescribed by the Board has virtually been incorporated in
Rul e 11E and Form prescribed thereunder

In fact Sri Narinman wants to utilise certain columms in
the statutory form to support his contentions that an
approval under section 80-Ois effective even after section
80-HHB was introduced but to this argunent, we shall advert
alittle later. W have, in view of the above discussion, no
doubt at all that, while granting the approval under section
80-0O the Board has not only the jurisdiction but also the
responsibility of exam ning the agreenment subnmtted for
approval fromall angles relevant to the deduction provided
for under section 80-O and that it is not conpetent to. the
Departnent to question the maintainability of the claim for
deduction under section 80-0O of the aspects gone into and
deci ded upon by the Board.

We shoul d, however, nmke it clear that our conclusion
does not nmean the deprivation of all functions of the
assessing officer while making the assessnent on the
applicant. The Oficer has to satisfy hinself (i) that the
amounts in respect of which the relief is clained are
anmounts arrived at in accordance with the formula, principle
or basis explained in the assessee’'s application and
approved by the Board; (ii) that the deduction claimed in
the relevant assessnent year relates to the itenms and is
referable to the basis on which application for exenption
was asked for and granted by the Board; (iii) that the
recei pts (before the 1975 anmendnent) were duly certified by
an accountant or that, thereafter, the anpunts have been
received in or brought into India in convertible foreign
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exchange w thin the specified period. The second of these
functions s, particularly, inportant as the approval for
exenption granted in principle has to be translated into
concrete figures for the purposes of each assessnent.
Neither the introduction of the words "in accordance wth
and subject to the provisions of this sections” nor the
various "conditions" outlined in the letter of approval add
anything to or detract anything from the scope of the
approva
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As already nentioned, Sri Nariman al so contended that,
even after the insertion of S-HHB, the assessee would be
entitled to claimthe deduction under section 80-Oin view
of the Board’'s anendnent to the letter of approval that the
approval wll be operative for assessnent year 1982-83
onwards, rescinding the qualification in the earlier letter
that the provisions of 'S. 80-HHB will apply for assessnent
year 1983-84 onwards. It is true that the earlier
restriction was lifted by the Board after considering the
contentions raised by the assessee in its letter of 2-12-
1983 :

(a) that the two section operate in different
fields for exenption;

(b) that ‘the approval once granted under section
80-0O, the exenption to which the assessee becane
eligible should ensure for the directions for the
entire contract; and

(c) that = s. 80-HHB should be ‘restricted to
agreements entered into before 1-4-1983.

But we are unable to give effect to the Board' s
decision of 31-7-1985 in the sane way as we  have given
effect to the Board s earlier approval letter of 28-10-1983
for a nunber of reasons. The first isthat the jurisdiction
of a Board is to grant approval to a contract only for the
purposes of section 80-G it~ has no jurisdiction to
pronounce on the availability or otherw se of an exenption
under section 80-HHB and the Board's opinion as to this,
even if expressly stated by the Board, cannot ‘bind the
Oficer. The relief under section 80-HHB is not dependent on
the approval of the Board and is for-a totally different
type of transaction. The letter of  31.7.85 is also a
decision in an individual case and cannot be treated as a
general circular incorporating a policy decision by the
Board that in all cases of a particular type governed by
both section relief my be given under section 80-0 i n which
event perhaps it could have been inplenented by applying the
principle of the Jhavari case (supra). The second is that
the Board, in the 1985 letter, has only stated that the
approval under section 80-Ow |l enure for 1982-83 onwards.
This is quite a correct statenent of, as we have explained
earlier, the approval by the Board is to the contract and so
long as the contract subsists the relief should be 'granted
on the termof section 80-O Thus the assessee is entitled
to deduction under section 80-O on the terns of that section
even for 1983-84 and subsequent years. It becones
disentitled to the relief not because it does not fulfill
the requirenments of section 80-O but only because section
80-HHB(5) stands in the way and nandates that in cases to
whi ch both provisions will apply relief under section 80-HHB
wi Il al one be available. The argument that the applicability
of section 80-HHB shoul d be
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excluded fromcontracts entered into, or those approved of
under section 80-O before 1.4.1983, is patently untenable.
Section 8 cones into force on 1.4.1983 and should be
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applicabl e for assessnent year 1983-84 onwards in all cases.
It does not contain even a reference to section 80-0 and so
its applicability cannot depend on the formation of the
contract subsequent to that date or to the date of its
approval under the latter section being after that date.
Thirdly, the approval which otherwi se qualifies the assessee
for relief 1is no doubt still effective but its power to
"qualify" for relief is taken away by the new statutory
provision. The argunent that the assessee could not have
anticipated the insertion of section 80-HHB and is put to a
hardship if that section is applied is no doubt correct. But
one cannot decline to give effect to the applicability of
the statutory provision on the ground of hardship or on the
ground that it restricts the relief which, but for the
insertion of the section, would have been available to the
assessee, particularly when the section itself envisages the
possibility of the assessee being also eligible for relief
under another section and makes special provision of that
eventuality.

Sri. " Nariman subnmitted that we should not favour the
above interpretation as it would'lead to an anonalous
result. He says that the whole idea of section 80-HHB was to
enlarge the benefits to contractors working abroad and
earning foreign exchange but that, by reason of our
decision, the assessee wll now get relief only to the
extent of 25%in respect of a contract for which it got
100% benefit in earlier years. On the other hand, the
departrment woul d no doubt say that our conclusion that the
assessee was entitled, in earlier assessment year, to 100 %
relief on this type of contract i's anomalousin the light of
the fact that subsequently the |legislature specifically
provided that only 25 % of the earnings on foreign projects
shoul d be exenpted. In our view, there is no force.in these
cont enti ons. The anomaly, if it is one, arises because of
the specific |anguage of the statute and the nature of the
contract we have to consider. - S. 80-HHB does not confer an
addi tional benefit; sub-section (5) in no uncertain terms
states that the benefit thereunder wll take ‘away the
benefit, if any, under any other provision. This has'to be
given effect to. Equally, the assessee was able to get 100 %
relief in earlier years only because the contract here is of
such nature that it consists only of the Trendering of
technical services so that the fields of the two exenptions
conpletely overlap. On the other hand, as di scussed earlier
it is possible to conceive of foreign projects wherein the
construction and installation aspect and information or
technical services aspect are kept separate. Equally there
can be cases falling under section 80-0O which do not. al
relate to a "foreign project” as defined in section 80-HHB
In such cases, the two provisions will continue to operate
i ndependently. There is, therefore, no anonmaly or <absurdity
in the concl usion we have reached.
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For the reasons discussed above, we hold that the
assessee was entitled to the relief under section 80-O for
assessment years earlier to 1983-84 and that the approva
granted by the Board under that section was right and
proper. However, for the assessment year 1983-84, the
assessee does not qualify for deduction on the ternms of that
section as the contract receipts are fully covered by the
provi sions of s. 80-HHB and the deduction under that section
will prevail over the relief that m ght have been otherw se
available in viewof the terns of section 80-HHB(5). We,
therefore, affirmthe conclusion reached by the Hi gh Court
and dismss the appeal. We, however, make no order as to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 48 of 48

costs.
R P. Appeal dism ssed.
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